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(tidu chudn. Viet Nam va tidu chuin an toan vé
sinh thyc pham cua By Y t&).

3. Cac chi tiéu khac la can cd dé cic cd sd san
xuat tham khao khi dang ky chit lugng gdom:

- Cac can cu chat lugng trong hgp dong thuong
mai cua doanh nghigp nhap khau vdi co sé xuit
khéu cua nudc ngoai;

- Cac tidu chudn quéc t& c6 gia trj ap dung
trong trudng hgp chua cé cac quy dinh khac cua
Viét Nam.

4. Bd Y t& thong nhat quan ly va cdp dang ky
chit lugng cho cac mat hang thude la.

K.T. Bo trudng Bo Y t&
Thiz trudng

PGS. PTS. NGUYEN VAN THUGNG

TONG CUC HAI QUAN

THONG TU s6 242-TCHQ/PC ngay
14-10-1997 huéng dan thi hanh

Nghi dinh s6 16-CP ngay
20-3-1996 cua Chinh phu quy

dinh viéc xir phat vi pham hanh
chinh trong linh vuc quan ly
nha nuéc vé hai quan.

Thuyc hiéen Khoan 2 Diéu 35 Nghj dinh s8
16-CP ngay 20-3-1996 cua Chinh phu quy dijnh
viée xt phat vi pham hanh chinh trong linh wc
quan Iy nha nudc vé hai quan, Téng cuc Hai quan
huéng din thuc hign nhu sau:

I. NHUNG QUY BINH CHUNG

1. Vi pham hanh chinh trong linh viyec quan ly
nha nuéc vé hai quan la hanh vi do c4 nhan, t&
chic thyc hign mot cach cd y, hoiic vdo ¥y xam
pham cdc quy tic quan ly nha nudc vé hai quan
ma chua dén muc truy cdu trach nhiém hinb sy,

theo quy dinh cta phép luat phai bj x& phat vi
pham hanh chinh v& hai quan.

2. Ca nhan, t8 chdc quy dijnh tai Khoan 2 Diéu
1 Nghi dinh s0 16-CP dugc hiéu nhu sau:

a) T6 chic gom: Co quan nha nudc, td chic
kinh t&, t6 chic xa hdi theo quy dinh ciua phap
luat Viet Nam;

b) C4 nhan gdm: Ngudi Viét Nam, ngudi nuéc
ngoai, ngudi khéng quéc tich c6 du nang luc hanh
vi theo quy dinh cua phdp luat Viet Nam;

c) Ca nhan, td chic Viet Nam va nudc ngoai cé
hanh vi vi pham céc quy téc quan ly nha nuée vé
hii quan, déu phai chiju tréch nhigm hanh chinh
vé hai quan theo quy dinh tai Nghj dinh s3 16-CP§
ngay 20-3-1996, va quy djnh vé xi phat cua oaé
quan Hai quan tai cdc Nghj dinh s8 88-CP ngay~
14-12-1995; Nghj dinh s8 1-CP ngay 3-1-1996;2
Nghj dinh s8 22-CP ngay 17-4-1996; Nghj dinhz
s6 26-CP ngay 26-4-1996; Nghj dinh s8 18-CP;
ngdy 24-2-1997; Nghi dinh s§ 57-CP ng:‘ayg
31-5-1997 v.v.. trit trudng hop Ditu uéc quieitd,
ma Vigt Nam tham gia, hogc ky k&t c6 quy dinhZ
khac.

3845

3. Chi nhing ngudi va cd quan dugc quy dinhﬁ
tai Dieu 16 va Khoan 1, 3, 4 Dieu 17 Nghj dinh®
s6 16-CP mé6i c6 quyén xd phat vi pham hanh
chinh vé hai quan. .

]
4. D6i tugng bi xt phat vi pham hanh chinio
trong linh vyc quan ly nha nudc vé hai quan bag:
gom: ngudi van chuyén, ngudi giti hang, nguoi®
nhan hang hoic nguti dai dién hgp phdp cua ho
ding tén trén ty khai hai quan, ngudti kinh doanh
kho ngoai quan, khi thyc hién vi pham hanh
chinh vé& hai quan; ngudi mua bdn, chuia chép,
van chuyén hang héa, vt phim c6 ngudn gic
xudt nhap khAu trai phép; nguti mua ban khéng
ding quy dinh hang héa thudc ddi tugng wu dai
thué quan; ngudi c6 hanh vi can trd, xic pham
nhan vién hdi quan thi hanh cdng vy, khi c6 hanh
vi c8 ¥ hoic vd y xam pham cac quy dinh quan ly
nha nu6c vé hai quan.

5. Mot hanh vi vi pham hanh chinh chi bj xi
phat mot [An. Mdt ngudi, trong cing mot thdi
diém c6 nhidu hanh vi vi pham hanh chinh thi bj
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xi phat hanh chinh vé ting hanh vi vi pham.
Trong trudng hgp cac hanh vi vi pham noi tai
diém nay deu thudc thdm quyén xu phat cia mot
ngudsi thi ra mot quydt dinh xu phat chung,
nhung phai ghi rd muc phat doi véi tung hanh vi.
Néu mét trong cdc hanh vi vi pham trén khong
thudc thAm quyén xi phat cia cdp minh thi
chuyén toan bd ho so, tang vat lén cip c6 tham
quyén xu phat.

Trong truong hop nhiéu nguoi cung thyc hign
mot vi pham hanh chinh vé hai quan thi modi
ngudi vi pham d&u bj xi phat.

Doi voi hanh vi sia déi tén nguti nhan hang
trong van don hoac luge khai hang hoéa; dieu
chinh s8 lugng, trong lugng, tén hang héa, vat
phdm trén luge khai sau khi phuong tién van tai
da hoan thanh thu tuc nhap canh thi xu phat
theo quy dinh tai Khoan 1 va diém a, Khoan 2
Dieu 12 Nghi dinh s& 16-CP; khéng xem xét
trach nhiém hanh chinh d8i véi nhung phat sinh
tit hanh vi vi pham ban dau Dieu kién sta déi
phai theo ding quy dinh tai diém 10.a Phan II
Thong tu nay.

6. D3i vdi cac vi' pham phuc tap, khé xac dinh
la vi pham hanh chinh hay hinh sy thi trao doi
véi Vien Kiém sat nhan dan cang cip va chi ra
quyét dinh x(it phat hanh chinh khi da c6 y kién
bing van ban cia Vién Kiém sat nhan dan.

7. Hang héa, vat phdm xudt khdu, nhap khau
la tang vat vi pham hanh chinh thudc doi tugng
chju thu#& thi ngoai viéc phat tién, cd nhan, to
chic vi pham con bupc phai ndop du thué xuit
khdu, thué nhap khau, cac loai thu& khéac va l@
phi hai quan theo quy dinh cua phap luat.

8. Khi thuc hién Di2u 3 Nghj dinh s 16-CP,
Hai quan ¢6 trach nhiém thu thap tai liéu, thong
tin lién quan dén cac vu vi pham hanh chinh ve
hai quan dé lam co s¢ ra quy&t dinh xu phat dugc
kip thoi, chinh xac; khong duge s dyung cac tai
li2u, thong tin thu thap trén vao muc dich khac,
hoac lam trd ngai d&n san xuit, kinh doanh cua
ca nhan, té chic vi pham.

9. Nhitng hanh vi vi pham hanh chinh vé hai
quan quy dinh tai Nghi dinh s6 16-CP trung vdi
cac hanh vi vi pham hanh chinh duge quy dinh

tai cic Nghi dinh khac ban hanh sau Nghi dinh
s8 16-CP, c¢6 xac dinh thAm quyén xu phat cua
Hai quan thi xu& phat theo quy dinh tai van ban
duge ban hanh sau cung.

Trong trudng hop van ban quy pham phdp luat
méi cé cung gia tri phap Iy quy dinh trach nhiém
phap Iy nhe hon d&i v6i hanh vi vi pham hanh
chinh v& hai quan xay ra trudc ngay van ban cé
higu luc thi 4p dung van ban mdi.

10. a) D& v6i nhing vi pham hanh chinh
thudc thim quyén xi phat cia nhiéu cd quan nhu
quy dinh tai Dieu 8, cdc diém a, b, d, e Khoan 3;
d, e, k Khoan 6 Diéu 12 Nghi dinh s6 16-CP thi
cd quan nao phat hién, lap bién ban dau tién, co
quan dé ra quyét dinh xu phat;

b) Nhing hanh vi gian lan thué xudt khau,
thu& nhap khdu chua t6i mic truy ciu trach
nhiém hinh su theo quy dinh tai Thong tu s8
6-TTLN ngay 20-9-1996 cia Vién Kiém sat nhan
dan tdi cao - Toa an nhan dan tdi cao - Bd Noi vu
do co quan khac khéng c6 tham quyén xi phat
phat hién duge thi chuyén giao ho s¢, tang vat Eﬁ-
co quan Hai quan ra quyét dinh xi phat theo q@y
dinh cta Luat Thué xudt khdu, thué nhap khau,_;l

¢) D&i v6i nhing vu vi pham phap luat hai
quan dén muc truy cidu trach nhiém hinh sy thi
khi chuyén giao hd so cho co quan tién hanh to
tung, dong thdi chuyén vat ching dé co quan dé
bao quan theo quy dinh tai Khoan 2, Dieu 57 Bo
Luat T8¢ tung hinh sy, trit truong hgp dac biét
Tht tudng Chinh phu cé chi dao khac;

d) D&i v6i vi pham hanh chinh ma ho so lién
quan dén nhiéu don vi hai quan thi don vi nao
phat hién, lap bién ban dau tién, don vi d6 ra
quyét dinh xu phat; nhitng don vi lién quan c6
trach nhidtm chuy®n giao day du tai litu can thiét
theo yéu cAu cua don vi c6 tham quyén xu phat,
khi c6 y kién khac nhau trong viéc xu phat thi
phai bdo cdo xin y kign cia Tdéng Cyc trudng
Téng cuc Hai quan.

11. Trong Thdong tu nay, nhing cum tu sau
day duge hiéu nhu sau:

a) "Khu vuc bién gigi": Bao gom cac xa va don

vi hanh chinh tuong dudng cua Viét Nam co ranh

awSoft = Tel: +84-8-3845 6684 e W‘W.ThuﬂenPhapLuat.com
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gidi la duong bién gidi qudc gia chung vai nude
tiép giap.

b) "Cu dan thuong tri trong khu vyc bién
gi6i": Bao gom nhdng nguti c6 hd khau thutng
tra ¢ khu vuc bién gidi; can bd, cong nhan, vien
chic thudc cic co quan, té chic kinh t&, to chic
xa hoi co ho khau thutng tri ¢ khu vyc bién gidi;
nhing ngudi c6 giay phép cua Cong an tinh bién
gi6i cho dén cu tri ¢ khu vyc bién gidgi.

c) "Bat kha khang": La sy kién xay ra bat ngt
(nhu thién tai, chi#én tranh, bénh tat, su ¢ ky
thuat, tinh thé cip thiét hoac su kién bat ngy
khdc) ma ca nhan, to chitc khong thue hién duge
day du hoac khong thuc hign duge nghia vy’ phap
ly theo quy dinh cua phap luat Vigt Nam hay
Diéu udc quoc t&.ma Viet Nam tham gia hoac ky
ket.

d) "Hang hoa, vat pham": La hang héa, hanh ly,
buu pham, buu kién, ngoai héi, tien Viet Nam va
nhung vat pham khac, goi chung la "hang hoa,
vat pham" quy dinh tai diém ¢ Khoan 1 Dieu 1
Nghi dinh s5 16-CP.

e) Khai bdao sai vé s0 lugng, khéng khai béo:

- "Khai bao sai vé s lugng": La sy chénh léch
vé so lugng gita hang héa, vat phim cung loai
khai bao trén to khai hai quan vdi hang héa, vat
pham thyc xuat hoac thyc nhap.

"Khéng khai bao" La hang héa, vat pham
thyc xuat, thuc nhap khéng cung loai khai bdo
trén to khai hai quan.

"Tdi pham" duge hiéu la trong thoi han mot
nam ké tir ngay c6 quyét dinh xi phat vi pham
hanh chinh vé hai quan hodc trong thdi han chua
hét hiéu lye thi hanh quy#t dinh x\ phat lai ¢6 vi
pham hanh chinh méi tuong ty vé hai quan.

- "Vi pham nhiéu [an" la hanh vi vi pham hanh
chinh v& hai quan xay ra nhiéu fan d6i véi mét
chu thé trong linh vyc hai quan trong vong mot
nam ké ti thi diém vi pham hanh chinh vé hai
quan duge phat hién truée doé.

Ii. AP DUNG CAC HINH THUC XU PHAT VA
MUC XU PHAT

1. Hinh thic xu phat: Ca nhan, t6 chic 6
hanh vi vi pham hanh chinh vé hai quan phai
chiju mét trong cac hinh thie phat chinh sau day:
canh cdo, phat tién.

a) Canh cao: ap dung déi vai ca nhan, to chuc
vi pham hanh chinh nho, [an dau hoac lan thya
hai, do 16i v y, c6 tinh tiét giam nhe.

b) Phat tiéen: Mic phat tién trong ting khung
xu phat dugc dp dung nhu sau:
- Phat tién ¢ mic khdi diém cua khung xu ¢

phat n&u vi pham [an dau, khong c6 tinh tiét tang <
nang,

- Phat tién ¢ gita khung xu phat néu cé tir 1
dén 2 tinh tidt tang nang;

ThuVienPhapLuat

- Phat tién ¢ muc cudi cing cua khung xu phat
néu c6 tir 3 tinh ti€t ting nang trd len.

WWW,

Trong truong hgp vi pham [an dau c6 tinh llétqc
tang nang nhu: vi pham c6 td chuc; Igi dung chii't 2
vy, quyén han dé vi pham; Igi dung thién tai, dit:h a
bénh, dich hea d& vi pham, hecac sau khi vi phzm £
c6 hanh vi trén tranh, gy can trd cho co quan
Hai quan hoac gia mao gidy tg thudce ho so ha
quan thi tuy theo ting truong hgp cu thé cé thé
phat ¢ mic gita hoac cudi khung xu phat.

t# Te 184.8-

c¢) Ngoai hinh thic phat chinh, tiy theo tmh“s
chat, muc dd vi pham ciia cd nhan, t8 chie, c6*
thé con bj ap dung c4c hinh thdc phat bd sung =
sau:

f‘1

aw,

- Tich thu tang vat, phudng tién vi pham;
- Tudc quyen s dung gidy phép.

Cac hinh thic phat b8 sung trén khong duge
ap dung déc lap ma phai 4p dung kem theo hinh
thic phat chinh.

2. Ca nhan, t6 chdc bj ap dung hinh thitc phat
chinh, phat b6 sung trén con c6 thé bupc phai
thyc hign cac bién phap hanh chinh khac quy
dinh tai Nghi dinh s& 16-CP hoac:

- Budc tdi xuit hang hoa, vat pham;

- Dinh chi lam thu tuc hai quan.
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3. Chi ap dung hinh thic phat bd sung tudc
quyén st dung gidy phép doi vdi gidy phép tryc
ti®p lidn quan dén hang héa, vat pham, phudng
tién van tai la tang vat vi pham.

Trong trudng hop hanh vi vi pham phai ap
dyng hinh thuc phat bd sung tudc quyén su dung
gidly phép kinh doanh xuit nhap khau; gidy phép
xuit khiu, nhap khAu hang hoa phuc vy tryc tiép
qudc phong, an ninh thi cd quan Hai quan thong
bde d& co quan c¢6 thAm quyén tudc quyén su
dung gidy phép, sau dé théng bdo két qua cho cd
quan Hai quan.

Khi phat hién gidy phép gia mao, gidy phép cap
khong ding tham quyén hofic cé ndi dung trai
phdp luat thi phai lap tic lap bién ban thu gid
ngay, sau d6 thédng bao bang van ban cho co quan
nha nudc, td chic lidn quan biét.

4. a) Thai gian khai bdo lam thu tuc hai quan
noi tai diem b Khoan 1 Dieu 6 Nghj dinh s8
16-CP la thoi gian quy dinh tai Khoan 1 Diéu 3
ban Quy dinh ban hanh kém then Nghj dinh so
171-HDBT ngay 27-5-1991; néu qua thai han 45
ngay thi muce phat tién dp dung theo quy dinh tai
diém a Khoan 3 Dieu 6 Nghi dinh s8 16-CP.
Nhing quy dinh néi tai diém b nay khong ép
dung do6i vdi cac truong hgp ngudi nhan hang o6
ly do chinh ddang vé vigc cham dén lam thu. tuc
hai quan.

b) Dai v6i quy dinh tai diém b Khoan 2 biéu 6
Nghi dinh s6 16-CP, chi dp dung trach nhiém
phap ly n&u trong gidy phép, t8 khai hai quan;
quyét dinh xu phat vi pham hanh chinh, hoac cac
gidy tU thay the khac do Hai qﬁan va cd quan nha
nudc cé6 thim quyén cip, c6 quy dinh thai gian
phai tdi nhap hoc tai xuAt.

5. D&i v6i vi pham quy dinh tai Khoan 3 Biéu
7 Nghi dinh s& 16-CP, n&u hanh vi md niém
phong hoac thay ddi, gia mao niém phong vdi
muyc dich tiu tin hang hoa thi con bj phat theo
quy dinh tai diém a Khoan 5 Digu 11 Nghij dinh
s0 16-CP; néu thay déi ching loai, s& lugng, chat
lugng vdi muc dich tron thué thi con bj phat theo
quy dinh cua Luat Thu& xudt khau, thu& nbap
khau; néu su thay d6i trén nhhm hgp 1y héa cho
pht hop véi gidy phép hoiic van ban thay thé giay

phép thi cbn bj phat theo quy dinh tai diém e
Khoan 6 Didu 12 Nghi dinh s6 16-CP vé hanh vi
xuidt khiu, nhap khiu hang héa khéng ding ndi
dung gidy phép hoac khdng cé gidy phép. Ngoai
viec bi phat tién, chu thé vi pham phai thyc hién
day du cac nghia vu tai chinh (néu cé).

6. a) Chu thé chju trach nhiém hianh chinh quy
dinh tai Didu 8 Nghi dinh s¢ 16-CP phai la cu
dan thudng trd trong khu vuc bign gigi. C4 nhan
khdng phai 1a cy dan thudng tri trong khu vue
bign giéi vi pham quy dinh tai Diéu 8 s& bj xu
phat theo quy dinh tai Khoan 4 Diéu nay.

b) Tri gia v mat hang cu dan bién gidi duge

m

phép trao ddi phai theo quy dinh cua phap luats
hién hanh. Néu Bieu uée quac t& vé trao d6i h:"mg*é
héa cua cu dan bién gidi c¢6 quy dinh khac thi-
thuc hién theo Di2u udc qudc té.

enPhap

1

c) Cac hinh thidc xudt khau, nhap khau hang=
héa dudi hinh thdic khéac tai cia khdu bigén gidi=

Thu

duting bd, phai tuan thu day du cac quy dinh cua

WWW,

phap luat v hai quan va phap luat lién quan.

&

7. a) Déi vai vi pham quy djnh tai Didu 9 I\'_ghj%
dinh s§ 16-CP, trong trutng hgp hanh ly, quag
bigu xudt khdu, nhap khiu vugt tidu chuin Nh:?:@
nude quy dinh, ¢o khai bdo hai quan, la hang héa,.,
vat phdm khuyén khich xust khdu, nhap khau
hoac la hang hoa khong quan ly bang han ngac:h,E
ké hoach dinh hudng, hang xuit khau, nhap khau:
co ditu kien khac thi khong xu phat, nhun
ngudi xuat khau, nhap khau hang hoa d6 phai
thye hién day du cac nghia vy tai chinh theo qu_\%
dinh cua phap luat. Truong hgp khéng khai bae
hai quan thi tuy theo tinh chat, mic d9 vi pham
ma xit phat theo hudng din tai diém 11.1 Thong
tu nay; ndu la hang cAm xudt khdu, nhap khau
thi kem theo hinh thidc phat bd sung la tjch thu
tang vat.

- Truvng hgp hang héa thude loai cAm xuat
khau, cdm nhap khau (khong bao gbm vu khi,
chat nd, ma tuy, tai lidu phan ddng) c6 khai bio
hai quan thi khéng cho phép xuit khau, nhap
khdu; d5i vdi hang nhap khiu thi budc dua ra
khoi Vidt Nam trong vong 30 ngay, néu khong
thuc hién thi xu ly theo Digu 27 Nghi dinh sb
16-CP.
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- Truting hop qua bigu nhap khau vugt qua tieu
chuan dinh lugng theo quy dinh cua Nha nudc,
sau khi thuc hién xong viéc ndp phat thi giai
quy&t hang hoa theo hudng dan hién hanh vé ché
- do hanh ly, qua biéu.

- Ngusi nhan hang qua bigu gui qua duting buu
dién trude khi khai bdo, néu de nghj thi duge co
quan Hai quan cho md xem vdi sy giam sat cua
nhan vién Hai quan. Trong trutng hgp 46, he ¢é
thé duge tif chdi nhan nhing hang héa, vat phim
nhat dinh ma khong bi xu phat. Hang hoa, vat
pham nguoi nhan tir chdi nhan sé bi sung cong
quy, trir trudng hgp phdp luit quy dinh khac.

b) Xudt khdu, nhap khiau hang héa, vat pham,
van héa pham la hanh 1y, qua biéu thudc dién
cAm xuat khau, cAm nhap khau, nhung khong
mang tinh chit kinh doanh hosic khéng c6 tinh
tist tang nang thi xu phat theo quy dinh tai diém
¢, Khoan 3 Dieu 9 Nghi dinh s6 16-CP. Cac
truong hop vi pham khac, néu tang vat vi pham
la van hoéa phadm déu bj xir phat theo quy dinh tai
Pieu 12 Nghi dinh s§ 88-CP cia Chinh phu quy
dinh vé x¥ phat vi pham hanh chinh trong cac
hoat déong van héa, djch vu van héa va phong
chéng mot s3 t@ nan xa hdi.

8. Doi vdi vi pham quy dinh tai Diéu 10 Nghi
dinh s& 16-CP néu khong xin dugc gidy phép xuit
khdu, nhap khau hang héa, vat pham la tai san di
chuyén, tai san thita k&, theo quy dinh cua phép
luat phai c6 gidy phép cua cd quan nha nudc cd
thdm quyén thi phai tai xudt hoac dinh chi xuat
kh&u vat phdm la tai san di chuy®n, thita k& d6.

9. a) Hanh vi vi pham quy dinh tai Khoan 2
Dieu 11 Nghi dinh s8 16-CP, bao gdom ca phudng
tien van tai cho hang héa xuit khau xuat phat ti
mdt cang ctia Viet Nam hoac chd hang chuyén
khdu, do bat kha khang hoac vi I¥ do khéc phai
cap cang thi 2 khdng c¢6 trong hanh trinh cua
tau, nhung khong thong bdo trude cho Hai quan;

by Phuong tién van tai chd hang hoa xuit
khdu, nhap khdu, qua canh, chuyén khau quy
dinh tai Nghj dinh & 16-CP bao gom tat ca cac
phuong tién van tai trén khong, trén bién, trén
sdng, trén bd di chuyén trong khu vyc kim soat
hai quan;

¢) D8i véi hanh vi khdng chdp hanh sy kitm
tra cua Hai quan khi van chuyén hang héa trong
khu vic kim sodt hai quan; khi Hai quan kiém
tra kho hang héa, nguyén litu tai noi san xuat,
kinh deanh dang chju su giam sat hai quan hoac
ty y pha niem phong kho hiang, kho nguyén liéu,
mdy méc, nha xudng da niém phong thi xu phat
theo quy dinh tai Ditu 5 Nghi dinh s6 22-CP cua
Chinh phi vé x& phat hanh chinh trong linh vyc
thué.

10. D8i véi cac vi pham quy dinh tai Digu 12
Nghi dinh s5 16-CP.

a) Viée sira déi tén ngudi nhan hang trong van
don hang hoa hosic luge khai hang hoéa, vat pham
vé s lugng, trong lugng, tén hang trong pham vi
gidy phép hoac hgp dong trude khi khai béo hai
quan thi &p dung xd phat theo quy djnh tai
Khoan 1, 2 Didu 12 Nghi dinh s§ 16-CP. Chi
dugc phép cho didu chinh luge khai, van don phu
hop voi phap luat lign quan va c6 du céc didu
kién sau:

- Cong van xin dieu chinb luge khai hoac van
tai don cia ngudi van tai hodic dai Iy van tai; )

- Luge khai hoac van tai don goc;

- Dien tin hoac FAX cda hang tau vé vigc xin
diéu chinh;

- Ban di2u chinh luge khai hoic van don.

D&i véi truong hgp hang héa nhap khdu vao
Viet Nam chi cho phép didu chinh khi hang hoéa
d6 chua dang ky t& khai hai quan hoac khong co
d&u hidu lgi dung viéc chuyén ddi tén trén van
don hoac luge khai hang dé hgp phap hda viec
nhap khdu hang héa. Truéc khi cho chuyén doi
phai c6 sy kiém tra, gidm sit thuc t& cua Hai
quan vé tén hang va s6 lugng hang héa dam bao
phis hgp v8i yéu cau xin diéu chinh.

b) Khi phat hién hanh vi ty y st dung hang
héa, vat phim dugc giao cho chi hang quan ly
chd lam thi tuc hai quan, trudng hgp hang hoda
da tidu thu h&t, khong thu hdi lai duge thi ap
dung hinh thuc phat chinh theo quy dinh tai
diém b, Khoan 3 Di2u 12 Nghj dinh s§ 16-CP,
thu hbi lai tién ban hang theo gia ban thuc t&.

awSoft = Tel: +84-58-3845 6684 * www. ThuVienPhapLuat.com
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c) Khi phat hién duge hang hoa, vat pham xuat
khau, nhap khau chda chap tai cac dia diem
trong khu viyc kiem soat hai quan ma khong co
ching ti hgp 1&, hoac mua ban trai quy dinh cua
phap luat hoac chia chidp nham muc dich xuat
khau trai phép, thi xd phat theo quy dinh tai
diem e Khoan 3 Dieu 12 Nghj dinh s6 16-CP va
cdc quy dinh phap luat hién hanh.

11. Vi pham cac quy dinh tai diem a, b Khoan
5 Dicu 12 Nghj dinh s 16-CP.

11.1. Vi pham quy djnh tai diem a, Khoan 5
bieu 12: Khai bao sai sd lugng. trong lugng, tén
hang, chung loai, chat lugng, ky ma hiéu, tri gia,
xuat xu hang hoa so vdi hgp dong, giay phép hoac
khai bio khong ding vai thuc t& hang hoa.

- Néu c¢6 du can cu phap ly khang dinh ro
hanh vi trén thué duge quy dinh tai Dieu 169 Bo
Luat Hinh sy ma s6 thué an lau dudgi 50.000.000
dong Viet Nam, nhung da bi xu ly hanh chinh vé
hanh vi tron thué, hoac da bj k&t an nhung chua
duge x6a an vé toi tron thud; hoac s thué an lau
6 s6 luong lon tir 50.000.000 dong Viet Nam trd
lén thi Cuc trudng Cuc Hai quan tinh, thanh pho
khong xu phat vi pham hanh chinh, chuyén ho so
sang cd quan diéu tra xd ly theo thim quyén.
Truting hdp khong du cac y8u té cau thanh toi
trén thué thi tuy theo tinh chat, mic do vi pham
ma xu phat theo Khoan 3 Biéu 20 cia Luat Thué
xuit khau, thu# nhap khau.

- Khi khong cé du can cu phap Iy khang dinh
ro hanh vi trén thué thi xd phat theo diém a,
Khoan 5 Dieu 12 Nghj dinh s 16-CP.

11.2. Dai vdi hanh vi khong chiu nhan thong
bao thu thué, quyét dinh xu phat vi pham hanh
chinh theo Luat Thu& xuat khau, thué nhap khau;
ndop cham tién thué, tien phat hoac day dua nop
thué, ndp phat thi xu phat theo quy dinh tai
Khoan | Diéu 4 Nghi dinh so 22-CP.

11.3. Truong hgp khai sai tén hang, chung loai
hang so vdi hgp dong, gidy phép, c6 diu higu budn
lau hoac van chuyén trai phép nhung chua tdi
muc truy ciu trach nhigm hinh sy, thi tuy theo
titng trudng hop cu thé ma xu phat theo quy dinh
tai diém c hoac diem e Khoan 6 Diéu 12 Nghi

dinh s& 16-CP; néu la hang cam, thi cong thém
hanh vi xuat khau, nhap khau hang cim.

11.4. Trutng hgp khai bao sai so lugng, trong
lugng, tri gid, xudt xud so véi thuc t& hang héa ma
hang hoéa la nguyén ligu lam hang gia cong xuat
khau; nguyéen ligu d& lam hang xuit khau; hang
g6p von dau tu lien doanh (thude loai mién thué):
hang thudc quy hd trg phat trién (ODA); hang
tam nhap, tai xudt; tam xudt, tai nhap; hang gui
kho ngoai quan; hang khuyén mai thi xu phat
nhu sau:

- Phat tién theo quy dinh tai diém b, Khoan 2
Piéu 14 Nghi dinh s8 1-CP cua Chinh phu vé xu
phat vi pham hanh chinh trong linh vuc thudng
mai néu vi pham [an dau hoac fan tha hai khong
c6 tinh tidt tang nang,

- Phat theo quy dinh tai Khoan 5 Dieu 12 néu
vi pham nhi¢u [an va co tinh tiét tang nang;

- Phat theo quy dinh cua Luat Thué¢ xuat khau,
thud nhap khau néu cé hanh vi gian lan thué doi
véi hang tam nhap, tai xuat, tam xuat, tai nhap.
hang khuy&n mai; hang dau tu lién doanh (khéing
phai thudc dign hang héa duge mién thué)

O U2
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Sau khi thi hanh xong quyét dinh xui phat,
dude trir lui vao gidy phép, hgp dong, hoac han
ngach.

11.5. Trong trudng hgp nhap khau hang hoa dé
gop von vao lien doanh dau tu ma khai bao tri gia
hang héa cao hon thyc t&, néu xac dinh dude viec
gia mao gidy to dé tang gop von dau tu thi ngoai
viec phat vé hanh vi khai sai tri gida, con xu phat
vé hanh vi gia mao gidy t3; néu co dau hiéu pham
tdi thi chuyén cho cg quan diéu tra.

11.6. Hanh vi "ty y tay xoa, them bot gia mao
gidy to thudc ho so hai quan dé xuit khau, nhap
khau hang héa ma chua dén mic truy ciu trach
nhiém hinh su™:

Trudng hgp sua chaa, khéng anh huong dén
ban chat cua ho so, khdong anh huong dén ché do
quan ly mat hang, nghia vu tai chinh thi khong
lap bien ban vi pham, nhac nho cho chu hang
khai lai, ghi chép cho ding.

11.7. Truong hgp dich ra tieéng Viet Nam khi
khai bdo chua chinh xac thi ldy tiéng Anh lam
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chuan, hoac dudge dich lai vdi x:ic
quan Cong chitng nha nude va khong xu phat.

nhian cua co

I1.8. Néu khai sai sd lugng, trong lugng, ky ma
tri gid. xuat xi so vdi thye t& hang hoa
nhung khong anh hudng dén sé thué va cac nghia
vu tai chinh phai ndép va chinh sach mat hang thi
khong xu phat, néu phdp luat khong quy dinh
khac.

hiéu,

12. Doi v6i hanh vi vi pham liéen quan dén gidy
phép var van ban thay thé giay phép.

12.1. Giay phép qua han:

a) Hang xuat khau: Budc chu hang phai xin gia
han gidy phép mdi lam thu tuc xudt khiu, dong
thai xu phat theo quy dinh tai Khoan 1 Diéu 14
Nghi dinh s0 1-CP;

b) Hang nhap khau: Néu khi ky hgp dong, hoac
khi xép hang lén phudng tién van tai hig¢u lyc
giay phép van con, nhung do bit kha khang, hang
vé tdi cang hét han gidy phép hoac hop dong thi
xu phat theo quy dinh tai Khoan 1 Diéu 14 Nghi
dinh s6 1-CP ve hanh vi su dung gidy phép qua
han dé xuat khau, nhap khau hang hoa, khong coi
day la truong hgp nhap khau trai phép.

12.2. Xuat khau, nhap khdu tai san di chuyén,
tai san thia k& theo quy dinh phai c6 gidy phép,
nhung khong cé giay phép thi xu phat theo quy
dinh tai Dieu 10 Nghj dinh s& 16-CP, dong thai
dinh chi xudt khau hoac khéng cho nhap khau
néu phap luat khong c¢é quy dinh khic.

Khong tich thu tai san di chuyén xuat khau,
nhap khau néu thi san d6 thuc su thudce sd hau
cua ngudi di chuyén.

12.3. Trudng hgp hang hoéa nhap khau sai noi
dung gidy phép, nhung tang vat vi pham la hang
hoéa khuyén khich nhap khau, khong phai la dai
tugng chiu thué, hoac vat tu may moc gop von

lien doanh dau tu thude cong nghé tien tien phi -

hgp vdi yéu cau st dung duge xic nhan cua cd
quan quan ly nha nudc c6 tham quyén, c6 khai
bao hai quan thi khong xu phat nhung phai thyc
hién cic nghia vu thi chinh theo quy dinh cua
phap luat.

12.4. D6i véi cac trudng hgp xuat khiu, nhap
khau sai ndi dung gidy phép hoac khong co gidy

phép nhung khong phai la giay phép tryc tiép
xudt khau, nhap khau nhu gidy phép kinh doanh
nganh hang, giady phép kinh doanh xuat nhap
khau, gidy phép nhap nguyén lidu dé lam hang
gia cong xuat khau, gidy phép nhap day chuyén
san xuat dé gép von dau tu theo Luat Dau tu,
giay phép dugc xuit nhap khau uy thac, gidy phép
kinh doanh chuyén khau; kinh doanh theo
phuang thuc tam nhap, tai xuat; kinh doanh cua
hang mién thué thi x{ phat theo quy dinh tai cac
Diéu 15, 16, 17, 19 Nghj dinh s6 1-CP.

12.5. B8i vdi cac trudng hgp xuat khau, nhap
khau hang héa, vat pham ngoili dudng mau dich,
néu khai bdo sai so véi thyc t& hang héa hoac gidy g
phép thi xi phat theo hudng dan tai diém 7a, =
Phan 11 Thong tu nay.

12.6. Truong hdp hang nhap khau sai hgp dong =
thuong mai, hop dong gia cong ma ngudi nhan $
hang tit choi nhan véi ly do xac dang, phu hgp vdi
quy dinh cua phap luat Viet Nam va tap quan
thuong mai quoc té, khong c6 dau hieu hgp phap E
héa cho cac 16 hang budn lau thi xu ly theo quy *
dinh tai Khoan 10, Dieu 12 Nghi dinh s8 16- (‘]311 @

13. Nhung vién chuc ngoai giao, vién chﬂcﬂ'
lanh sy lgi dung quyén uu dai mién trir ngoai g|ao
dé thuc hién hoat dong thudng mai ngoai pham vi
chidc nang chinh thic cia hg, vi pham hanh :
chinh vé hai quan thi trudc khi xtr phat, can trao
déi véi Bo Ngoai giao.

Tel: +84

Nhing truong hgp khong duge hudgng quyen
vu dai mién trif ngoai giao, nhung lgi dung quyén
uu dai mién trir ngoai giao dé trén tranh sy kieém
tra hai quan nham xudt khau, nhap khau hang
héa trai phép, tron lau thu& hodc gia mao cac giay
to dé dugc nhap khdu hang héa theo tiéu chuin
uu dai mién trir hai quan ma chua dén muc truy
ciu trach nhiém hinh sy, déu bj xu phat theo quy
dinh tai diem a Khoan 6 Diéu 12 Nghi dinh so
16-CP.

aw Oft %

14. Nhing truong hgp gia mao, sua chia giay
to hoac hgp ly héa hd so hai quan dé xuat khau,
nhap khiau hang héa dudi danh nghia hang vién
tr¢g nhan dao trén tranh sy kiém soat hai quan
ma chua dén muc truy cdu trach nhiém hinh sy
thi xu phat theo quy dinh tai diém b Khoan 6
Dieu 12 Nghi dinh s8 16-CP.
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15. Nhing truong hgp vi pham quy dinh tai
diem a, diem b Khoian 7 BDiéu 12 Nghi dinh so
16-CP, ngoai viee phat tién con buoe phai tai xudt
khoi Viet Nam trong vong 7 ngay. Het thoi han
trén khong tai xuit sé thue hién viée cudng che
bude tdi xuit hoac bi tich thu tieu huy theo quy
dinh tai diem a, Khoan 8 Dieu 12 Nghi dinh s6
16-CP

16. Trong truomg hgp xuit khau. nhap khau
hang hoa. vat pham khong dung noi dung giay
phép theo quy dinh cua phip luat. hang hoa nhap
khiu la thiét bi day chuyén san xuat dé gop von
dau 1 da qua su dung hoac cong nghé lac hau
néu duge cd quan nha nude cé tham quyen diéu
chinh gidy phép, thi xi phat theo ditm a, Khoan
5, bieu 12 Nghi dinh s6 16-CP; néu khong dudge
dieu chinh giay phép, thi xu phat theo diém e
Khoan 6 bupe phai tdi xuat ra khoi Viet Nam
trong vong 60 ngiy. Qua thi han trén khong tai
xudt se b tich thu sung cong quy.

17. Hang hoa dua vao kho ngoai quan:

a) Hang hoa, vat pham gui kho ngoai quan
nhung dua vao Viet Nam trude khi ky hdp dong
thué kho ngoai quan thi ap dung miic phat theo
quy dinh tai diem e Khoan 6 Ditu 12 Nghi dinh
s6 16-CP;

b Truosng hop ngay xép hang xudng tau hieu
Iy hop dong van con, nhung do bat kha khing,
hang vao tai Viet Nam, hgp dong hét hi¢u lyc
hoac truong hop hop dong thueé kho ngoai quan
khong dang ky véi Hai quan trudc 24 gios khi
hang vao Viet Nam thi xu phat theo hudng din
tai diem b - 121 cua Thong tu nay.

18. Vi pham quy dinh vé xuit khau, nhap khau
ngoai hoi:

a) Ngoai hoi theo quy dinh tai Dieu 13 Nghi
dinh 56 16-CP duge higu la kim khi quy va cac
loai tien nude ngoai (ngoai &) con ¢o higu lye luu
hiwnh, cic loai giay & ¢o gia tri chuyén doi, thanh
tosin, theo quy dinh cua phap luat. khi xuit khau,
nhap khau phai khai bdo hai quan

by Ciac truimg hgp khai khong ngoai hoi cé sd

lugng ldn tuong dugng 5 trieu dong Viet Nam tro

lén dou bi xu phat.

¢) Khi vi pham Khoan 4 Diéu 13 ma sd ngoai
hoi khai khong tuong duong 100 tricu dong trg
lén, néu co tinh tiét tang nang, thi tay theo tinh
chit v muc do vi pham ma quyér dinh xu phat
vi pham hanh chinh hay truy etu trich nhiém
hinh su.

d) Truong hgp xuit khiu, nhap khau ngoai hoi
trii phép nhung o6 tinh gidu diém dé tron trinh
sy kiém tra hai quan thi ngoai viée phat tién theo
quy dinh tai cic Khoan 1, 2. 5, 6 Dieu 13 Nghi
dinh s6 16-CP, con bi tich thu tang vat vi pham
sung cdng quy, trir s6 ngoai héi theo quy dinh cua
phap luat duge mién khai bdo hai quan.

19. Vi pham quy dinh vé xuit khau, nhap khau
tien Vit Nam.

a) Vi pham Khoan 1 Diéu 14 Nghi dinh so
16-CP khong c6 tinh tiét tang nang, tang vat vi
pham dudgi 10 trieu dong thi ap dung hinh thuc
phat canh cio.

b) Vi pham Khoan 1, 2, 3 Dieu 14 khi Xuat
khiu, ngoai viéc phat tién con bj dinh chi xuat
P

khau. b

"'“1

¢) Vi pham Khoan 1, 2, 3 Dieu 14, néu 6 ﬁ.nhm
gidu di¢m dé tron tranh sy kiem tra hai que m'thlm
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ngoai viee phat tién con bi tich thu tang vat

i
phudng tign vi pham sung cong quy. ¥
20. Trit nhiang quy dinh tai cac Dieu 13, 14~

Nghi dinh s6 16-CP va hudng din tai Thong lu"’
nay, hoac nhing trubng hgp dude mien tr uf‘s
nhiem hanh chinh theo quy dinh cua phap luat
moi trugng hop khong khai bdo hai quan deu bpg
tich thu sung cong quy.

21. Viee khai biao dung, ap ma sai chua dudge
quy dinh trong Nghi dinh s6 16-CP, nén khi phat
hien Ap ma sai, Hai quan c6 trach nhiem hudng
dan ngudi khai hai quan khai lai.

111 THAM QUYEN X7 PHAT

1. a) Doi trudng cic Doi cong tac nghiep vu
thupe cia khau va cic Phong nghiép vu do Cuc
trudng Cuc Hai quan tinh va thanh phd truc
thuoe Trung uong (sau day goi chung la Hai quan
tinh) bd nhiém. duge thuc hién tham quyen xu
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phat theo quy dinh tai Khoan 1 Biéu 16 Nghij
dinh s6 16-CP. Cap trén tryc tiep cua Doi trudng
cac Doi cong tac nghiép vu cé trach nhiem kiem
tra va yéu cau nhing ngusi thudoc quygn chap
hanh ding cic quy dinh cua phip luat khi ra
quyét dinh xu phat. Nhing truing hgp chu thé vi
pham la nguti nudc ngoai hoae vu vieée c6 nhang
tinh tiét phuc tap thi chuyén lén ciip trén tryc
tiép dé ra quyét dinh xi phat.

b Cac cwa khau vii Phong nghiep vu khong to
chie Doi cong tac nghiép vy thi thim quyén xu
phat cua D&i trudng do Trudng Hai quan cua
khau hoac Trudng phong dam nhiem.

2. Trudng Hai quan cia khau, Ddi trudng Doi
Kiém sodt thué¢e Cuc Hai quan tinh; Déi trudng
béi Kieém sodt thupe Cyce Dieu tra chong buon lau
thue hién thani quyén xu phat theo quy dinh tai
Khoan 2 Diéu 16 Nghj dinh s6 16-CP.

Quyét dinh xu phat 2 trieu dong va quyét dinh
tich thu tang vat, phuong tién c6 trj gia 5 triéu
dong trg len. nhing ngudi cé tham quyén trén
day phai gui tdi Cuc truong Cuc Hai quan tinh,
Cuc trudng Cuc Diéu tra chéng budn lau dé gui
sang Vien Kiém sat nhan dan cung cap.

Doi vdi nhung hanh vi vi pham ¢6 mic phat
tien trén 2 tripu dong hoac tich thu tang vat ¢é
trj gia trén 20 trieu dong, Trudng Hai quan cua
khau, Doi trucng Doi Kidm soat hai quan thude
Cuc Hai quan tinh phai lap bao caa, chuyén hé sd,
tang vat lén Cuc trudng Cuc Hai quan tinh,
thanh phd ra quyét dinh xu phat.

Nhung trugng hop vugt tham quyven xu phat
cua Dai trudng Doi Kiém soat thude Cuc Dieu tra
chong buén lau. thi vi pham duge phit hien, lap
bien ban tai dja ban quan ly cua Hai gquan khu
viue nao, sé chuyén giao Cyc trudng Cue Hai quan
ndi do ra quyet dinh xu phat, dong thai phai bao
cao Cuce trudng Cuc Diéu tra chéng buon lau.

3. Cue truong Hai quan tinh thue hién quyén
xu phat theo quy dinh tai Khoan 3 Dieu 16 Nghij
dinh 50 16-CP.

a) boi vdi nhang vu vi pham cé tinh tiét phue

tap, hoac c¢o ap dung hinh thuc phat bd sung ma
tang vat tich thu tri gia trén 200 trieu dong thi

Cuc trudng Cuc Hai quan tinh phai gui hé so va
bio cdo xin ¥ kign Tong Cuc trudng Téng Cuc
Hai quan; chi khi duge sy déng y cua Téng Cuc
truong Tong Cuc Hai quan mdéi duge ra quyét
dinh xu phat.

by D&i vdi nhing vu vi pham ap dung hinh
thdc phat tién c6 muc phat trén 20 trigu dong thi
lam thii tuc chuyén hd so sang Uy ban Nhan dan
tinh, thanh phd truc thudc Trung wong (sau day
goi chung la Uy ban Nhan dan tinh) noi bat gia
d& Chu tich Uy ban Nhan dan tinh ra quyét dinh
xt phat. Sau khi ¢ quyét djnh xu phat, Cuc
trudng Cuc Hai quan phai bao cdo léen Téng Cuc
trudng Tong Cuc Hai quan.

¢) Doi vsi nhitng vi pham phap luat hai quan
do Doi kitm soat cd dong trén bign phat hien, lap
bién ban vi pham, bt git ¢ vung lanh hai, them
luc dia, ving dac quyén kinh t& hofic nhing dia
ban chua cé t& chie Hai quan ma wvugt tham
quyen cua Doi kidm soat, thi dua vé tru so Hai
quan ndi gan nhéat dé thyc hién xu phat theo quy
dinh chung.

d) Hé so vy vi pham hanh chinh vé hai quan
khi chuyén sang Chi tich Uy ban Nhan dan tinh
phai kém theo ban bdo cdo ndi dung sy viec va
kien nghi cua Cuc truong Cuc Hai quan tinh vé
bién phap xu ly. Thu tuc ban giao hd sd nhing vu
vi pham hanh chinh vé hai quan c6 muc phat
trén 20 triéu dong tir o quan Hai quan sang Uy
ban Nhan dan tinh phai thuc hién theo ding quy
dinh chung Thai gian xem xét giai quyét ¢ mbi
cip duge quy dinh nhu sau:

Trong thoi han 10 ngay, ke tir ngay lap bién
ban vi pham hanh chinh, Cuc truong Cuc Hai
quan tinh phai gui hd sd kem theo kign nghi bién
phap xu phat vi pham hanh chinh sang Chu tich
Uy ban Nhan dan tinh xem xét; trong thoi han ti
5 d&n 7 ngay. ké tit ngay nhan duge hd sd, kién
nghi bién phip xu phat cua Cuc trudng Cuc Hai
quan, Cht tich Uy ban Nhan dan tinh ra quyét
dinh xu phat. Tang vat vi pham van gi@ tai kho
cua Hai quan d& bao quan. Riéng tang vat la
ngoai t¢, dong Viet Nam, kim khi quy, da quy
phai niém phong va gui Kho bac Nha nude.

t = Tel: +84-8-3845 6684 * www. ThuVienPhapLuat.com
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e) Cac vu vi pham hanh chinlt do co quan Hai .

quan chuyén sang Chu tich Uy ban Nhan dan tinh
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giai quydt theo thim quyén, thi sau khi c6 quyst
dinh x& phat ciia Chu tich Uy ban Nhan dan tinh,
Cuc trudng Cuc Hai quan noi thu ly vu vi pham
hanh chinh chju trach nhiém thi hanh quyét dinh
xu phat. Hang thang Cuc trudng Cuc Hai quan phai
bao cdo két qua viéc thuc hién quydt dinh xu phat
hanh chinh ctia Chi tich Uy ban Nhan dan tinh véi
Téng Cuyc truéng Téng Cyc Hai quan.

g) Trong truong hgp Cuc Hai quan phu trach
nhiéu tinh, cac vu vi pham hanh chinh vé hai
quan bat git tai dja ban tinh nao thi chuyén sang
Chi tich Uy ban Nhan dan tinh noi da bit git ra
quyét dinh phat, ndu vugt thAm quygn xu phat
cua Cuc trudng Cyc Hai quan tinh.

4. ThAm quyén xu phat theo Luat Thué& xuit
khAu, thué nhap khau thyc hién theo Khoan 1, 2,
3 Dieu-20 cia Luat Thué& xuit khau, thué nhap
khau, Diém 1 Muyc VIII Thong tu sd 72A-TC/TCT
ngay 30-8-1993 cia Bd Tai chinh huéng din thi
hanh Nghi dinh s& 54-CP dé6i véi s6 thué dn lau ¢
dudi muc truy cdu trach nhiém duge quy dinh tai
Thong tu s6 6-TTLB ngay 20-9-1996 cua Vién
Kiém sat nhan dan t8i cao, Toa an nhan dan téi
cao, BO Noi vu huéng din xu ly tdi tron thué.

5. D& dam bao viéc xir phat ding thsi gian luat
dinh, trong mdt s trudng hop cu thé khi ca Cuc
trudng va cac Phé Cuc trudng Cuc Hai quan tinh
ving mat thi dugc phép uy quyén cho Trudng
phong DPidu tra chéng buén lau (ndi khong co
Phong Xu ly) hoac Trudng phong Xu ly ky quyét
dinh xu phat, nguti Gy quyén va ngudi dugc uy
quyén phai chju trach nhiém trudc phap luat ve
quyét dinh cia minh. Vigc Uy quyén phai thyc
hién bang van ban.

IV. THUC HIEN CAC BIEN PHAP NGAN
CHAN VI PHAM HANH CHINH VA bAM BAO
VIEC XU PHAT VI PHAM HANH CHINH

1. Khi ap dung bién phap tam gid ngudi theo
thd tuc hanh chinh phai tuan tha cdc nguyén tic
sau day:

a) Chi nhing ngudsi ¢c6 thdm quytn quy dinh
tai Dieu 19 Nghj dinh s5 16-CP mdi dugc tam gid
ngudi theo thu tyc hanh chinh;

b) Khi tam gi® ngudi phai c6 quydt dinh bang
van ban va phai giao cho ngudi tam gid mdt ban;

c) Chi tam gid ngudi theo thu tuc hanh chinh
trong trudng hgp can thu thap, xdc minh nhing
tinh tiét quan trong dé lam can cd quyét dinh xu
phat hanh chinh hoic d& ngan chan, dinh chi
ngay nhing vi pham hanh chinh.

2. Tam gid tang vat, phuong tién vi pham
hanh chinh.

a) Khi phat hién hanh vi vi pham trong linh
vyc quan ly nha nuéc vé hai quan, phai tién hanh
lap bién ban vi pham va xem xét hanh vi dé c6
phai ap dung bién phap ngan chan tam gid tang
vat hay khodng; chi tam gi® tang vat khi xac dinh
hanh vi vi pham dé c6 thé phai ap dung hinh
thic phat bd sung la tich thu tang vat sung cong
quy ho#ic s& tang vAt c6 tri gia tuong dudng voi
mitc phat theo hanh vi vi pham d& dam bao thuc
hién quyét dinh x& phat. Truong hgp chua xdc
dinh dude c6 vi pham xay ra hay khong, thi chi
nén luu méu tang vat. D8i vdi tang vat la ngoai
héi ca hanh khach xut nhap canh, chi tam gif
s& ngoai héi vugt tidu chuin theo quy dinh cui.g
Ngan hang Nha nuéc Viet Nam. D&i véi tang vét
la nguyén lidu san xudt hang gia cong, nguyén
litu san xuit hang xudt khau, hang gép von dau
tu lién doanh, hang nhap khidu theo vén ODA
duge mién thué, hang gui kho ngoai quan, c6 sai
pham nhung c6 trong gidy phép, hgp dong thi chi
lvu miu cho giai phéng hang va yéu cau cac doi
tugng nay cé van ban cam k&t thyc hién quyét
dinh xt phat sau nay.

Khi ap dung bién phap ngan chan tam gid tang
vAt phai tuan thi ding quy dinh vé thdi han tam
gi® (khdng qua 15 ngay) va xu ly tang vat,
phuong tién vi pham theo quy dinh tai Khoan 5,
Digu 41 Phap lenh X ly vi pham hanh chinh.

T8 chic, cA nhan néu khong thuc hién ding
quy dinh vé thdi han tam gid va xu ly tang vat,
phuong tién vi pham gay thigt hai vat chat cho
chu hang thi Cuc truéng Cyc Hai quan cac dia
phuong hoic Thi trudng don vi 1a cdp trén cua
ngudi ra quydt dinh tam gid hoc ngudi dugc uy
quyén thupc co quan T8ng cuc Hai quan phai
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chju trach nhiém giai quy8&t viéc bdi thudng thist
hai vat chat cho chu hang theo Diéu 7, 8, 9, 10,
11, sau d6, xac dinh muc bdi thudng thidt hai cia
cd nhan, ngudi c6 thAm quyén tam gid gay ra,
theo Diéu 12, 13, 14, 15, 16, 17, 18 Nghj dinh s&
47-CP quy dinh vé bdi thudng thiét hai do cong
chie, vién chic nha nudc, ngudi cé6 th&m quyén
cua cd quan tién hanh td tung gay ra.

b) Nhitng ngudi c6 thdm quyén tam gid ngudi
theo thu tuc hanh chinh thi ¢6 quyén tam gi@ tang
vat, phuong tigén vi pham theo thu tuc hanh chinh.

c) Déi trudng Doi cdng tac nghigp vu chi duge
tam gid tang vat, phudng tién vi pham hanh
chinh trong trudng hgp pham phap qua tang, ma
néu khong ap dung bién phdp tam gid thi tang
vat, phuong tién vi pham hanh chinh sé bi tdu
tan, danh trdo_dé€ xéa dau vét. Nhung trong thdi
han khéng qua 24 gits k& tir khi tam gid, ngudi ra
quyét dinh phai bio cdo thu trudng tryc tiép theo
quy dinh tai Didéu 19 Nghi djnh s8 16-CP va phai
duge sy dong y bang van ban.

d) B8 dam bao viec ngan chan hanh chinh kjp
thati, cé hidu qua, Cuc trudng Cyc Hai quan tinh
dugc dy quyén cho Trudng phong Digu tra chéng
budn lau tam git tang vat, phuong tién vi pham
hanh chinh. Nguti iy quyén va ngudi duge ay quyén
phai chju trach nhiém vé quy&t dinh cia minh.

3. Kham ngui theo thd tuc hanh chinh.

a) ThAm quyén va trinh ty kham ngudi theo
thu tyuc hanh chinh phai tuan thu cac diéu kign
quy dinh tai Digu 21 Nghj djnh s3 16-CP.

b) Nhan vién Hai quan dang thi hanh cdng vu
dugce phép kham nguti theo thu tuc hanh chinh.
Truéc khi kham, bAt budc phai cho ngudi bj
khdm xem Ching minh thu Hai quan; phai chju
trdch nhiém truéc phap luat vé quyét dinh cta
minh va phai bdo cao ngay cho thu trudng don vj.

4. Kham phuong tién van tai, d& vat theo thu
tuc hanh chinh.

a) Nhan vién Hai quan dang thi hanh cong vu
¢6 quyén kham phuong tién van tai, d6 vat theo
thd tuc hanh chinh, trir truong hgp phuong tién
van tai |a thu bién, mdy bdy, tiu hda clia Viet
Nam va nuéc ngoai vAn chuyén trén cédc tuyén

dudng qudc t& thi phai c6 quyst dinh cia Trudng
Hai quan cia khdu hosc cip tuong duong trd Ien.

b) Viéc kham phuong tién van tai, d6 vat cua
cic ddi tugng duge hudng vu dai mién trir ngoai
giao, mién trir lanh sy phai tuan thi cdc quy dinh
cua Didu uéc quoc t&€ ma Viet Nam da ky két
hoac tham gia vA phai c6 quy&t dinh cua Téng
Cuc trudng Téng Cyc Hai quan.

Khi ¢6 oo s3 khing dinh hanh ly cia nguoi
dugc hudng quyén uvu dai midn trir ngoai giao,
mién tr lanh sy xuidt canh, nhap canh chua
dung nhing dé vat khéng duge hudng wu dai,
hoac chia nhing db vat thudc loai Nha nuédc Viet
Nam cim xu#t kh&u, nhap khdu hoac khong tuan =
thi cdc ch& do kiém dich cia Vidt Nam, thi viecs
kham xét thyc hign theo quyst dinh cia Téng—
Cyc truéng T6ng Cyc Hai quan, trudc mat vien=

chic ngoai giao hodic nguti duge uy quyén dgu%
dién cho ho. F
=

5. Kham noi cat gifiu tang vat, phuong tién WE
pham hanh chinh. M
-+

oo

Khi xét thdy can khdm noi ciit gifiu tang vﬁt
phuong tién vi pham hanh chinh trong khu WCH'
kiém sodt hai quan thi cd quan Hai quan phal i
phdi hgp véi cic cd quan c6 thdm quyén nhuz
Cong an, Quan ly thj trudng dé thuc hién vaéc:
khéam xét theo quy dinh tai Diéu 44 Phap lenh Xd™
ly vi pham hanh chinh.
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V. THU TUC XU PHAT VI PHAM
HANH CHINH VA THUC HIEN QUYET
PINH XU PHAT VI PHAM HANH CHINH

1. Khi x&t phat vi pham hanh chinh trong linh
vic quan ly nha nuéc vé hai quan bing hinh thic
canh cdo thi khong phai lap bién ban vi pham ma
ra quy&t dinh x phat tai ché.

2. Quy&t dinh x& phat vi pham hanh chinh c6
thé ghi ngay ¢6 higu lyc (nhu trudng hgp xi phat
d6i v6i ngudi nude ngoai ving mat; nhing truong
hgp vi didu kién thdi gian, khdng gian hotc
nhing ly do khac khong thé thyc hign duge day
dd quyét dinh trong thoi gian 5 ngay k& tit ngay
nhan dugc quyét djnh xir phat).
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3. boi véi nhirng truong hgp ap dung hinh thie
phat tién ho&c phat tién kem tich thu tang vat,
phuong tién vi pham ma qua thoi han chap hanh
quydt dinh xit phat, duong sy ¢ tinh khong thuc
hién ndp phat thi phai td chic viec cudng ché.

Cuc trudng Cuc Hai quan cép tinh trd len mdi
duge ap dung hinh thuc cudng ché thi hanh quyét
dinh xu phat bang bién phap dinh chi lam thu
tuc hai quan d&i v6i hang héa, vat pham xuit
khdu, nhap khau va chi thyc hign bién phap nay
sau khi da phdi hgp vdi cdc cd quan quy dinh tai
Dieu 30 Nghi dinh s 16-CP ma khong thyc hién
duge cac bien phap cudng ché khac, khi duong sy
¢t tinh khong thue hién quy®t dinh xit phat.

4. Vy Phap ché& Téng cuc Hai quan c6 trich
nhiém t& chic phoi hgp véi cac Vu, Cyc lién quan
thudc-Toéng Cuc Hai quan, thyc hién phic tra
quyét dinh xui phat vi pham hanh chinh vé hai
quan va kiém tra viéc tuan theo phap luat trong
qua trinh thyc hi¢n xu phat dé dam bao viec xu
phat vi pham hanh chinh vé hai quan ding quy
dinh cua phap luat.

VI. GIAI QUYET KHIEU NAI

1. Khiéu nai viec ap dung bién phap ngan chan
hanh chinh.

a) Ca nhan, t6 chuc bj 4p dung céc bién phap ngan
chan hanh chinh nhu: tam gid ngudi; tam gid tang
vat, phuong tién vi pham hanh chinh; kham nguti;
kham phuong tién van tai, do vat theo thu tuc hanh
chinh quy dinh tai cic Dieu 18, 19, 20, 21, 22 Nghj
dinh s0 16-CP thi ca nhan, to chic hoac ngudi dai
dién hgp phap cua ho duge quyen khiéu nai lén cip
trén tryc tip cua ngudi da ra quyét dinh ap dung
cac bién phap ngan chan.

b) Viec giai quydt khi®u nai phai thyc hién
trong thdi han 5 ngay k& tit ngay nhan duge
khi#u nai, bang quyét dinh gii nguyén cac bigén
phap ngan chan, thay déi hoac hiy bo mot phan
hay toan bd bién phap ngan chan.

2. Khigu nai quy&t dinh x{ phat vi pham hanh
chinh vé hai quan.

Ngudi c6 thAm quyén quydt dinh x phat vi
pham hanh chinh vé hai quan c6 trach nhiém giai
quyét khi#u nai [an tha nhat.

D&i véi quyét dinh cha Di trudng Doi cong tic
nghiép vu thi Truéng phdong nghiép vu, Truong Hai
quan ctra khau giai quy&t khigu nai [an thi hai.

D6i véi cac quyét dinh xit phat cua Trudng Hai
quan cia khidu, Ddi trudng Doi kiém soat Hai
quan, thi thAm quyen giai quy&t khi€u nai [an thi
hai 1a Cuc truéng Cuc Hai quan tinh hoac Cuc
trudng Cuc Digu tra chdng budn lau.

Doi vdi cac quyét dinh xu phat cua Cuc trudng
Cuc Hai quan tinh, thanh phd, thi thAim quyén
giai quydt khieu nai fan thd hai la Téng Cuc
trudng Téng Cuc Hai quan.

Téng Cuc truong Téng Cuc Hai quan giai
quy&t khigu nai fan thi hai d6i vdi cac quyét dinh
xit phat ctia Chu tich Uy ban Nhan dan tinh; néu
Chu tjch ny ban Nhan dan tinh dong y vdi quyét
dinh cia Téng Cyc trudng Téng Cuc Hai quan
thi ra quyét dinh sita d8i quydt dinh cia minh
Trusng hgp Chu tich Uy ban Nhan dan nﬁh
khong déng y v6i quyét dinh cla T(')ng Cyp
trudng Téng Cuc Hai quan thi Chu tich Uy ban
Nhan dan ciip tinh khigu nai lén Téng Thanh tra
Nha nudc.

Moi khigu nai quy&t djnh xu phat vi pham hanh
chinh trong linh vyc quan ly nha nudc vé hai quan
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dugc giai quyst theo Phap léenh Xt ly vi pham hanh o%

chinh va Dieu 31, 32 Nghj dinh s8 16-CP; Phap lénh
Thu tuc giai quydt cac vu an hanh chinh. Trutng
hop ngussi khi®u nai khéng dong y vai quyét dinh
giai quydt khidu nai cia cd quan nha nude, thi co
quyén khiu nai 1én co quan nha nuée cip trén tryc
ti#p hoac khdi kién vu 4n hanh chinh tai Toa an co
thim quyén. Trong truding hgp vita c6 khiéu nai lén
cd quan nha nuéc cip trén tryc tiép, vira cé don khai
kien vu 4n hanh chinh thi thuc hién theo Dieu 13
Phap lénh Thu tuc giai quyét cac vu 4n hanh chinh.

3. Khi giai quyét khigu nai quy&t dinh xu phat
vi pham hanh chinh, ngudi c6 thdm quyén giai
quy&t khidu nai phai can ci vio Khoan 3, Diéu 88
Phap lenh X& 1y vi pham hanh chinh va maa &n
chi HC20 d& ra quyét dinh giai quy&t khitu nai.

2
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VII. TO CHUC THUC HIEN

1. Cuc trudéng Cuc Hai quan tinh t8 chic kiém
tra chat ché viéc thyc hign nguyén tic, trinh ty
xu phat vi pham hanh chinh cua cac don vj thude
quyén.

0 cita khiu, Dai kidm sodt tryc thude Cuc Hai
quan tinh, Phong nghjép vy, phai ct cian bd
chuyén theo doi, huéng dan kiém tra viéc xu phat
vi pham hanh chinh cua ciac Doi nghiep vu; giai
quydt kip thoi cac khidu nai vé bign phap ngan
chan hanh chinh; huéng dan, giai quyét cac khiéu
nai quydt dinh xu phat vi pham hanh chinh theo
quy dinh tai Nghi dinh s8 16-CP va hudng dAn
tai Thong tu nay.

2. D&i vdi nhing vy vi pham hanh chinh hoac
khigu nai quydt dinh xu phat vi pham hanh chinh
c6 nhiéu tinh tigt phuc tap, Hdi dong tu van xu
Iy cac cAp c6 trach nhigm nghién ciu, xem xét dé
kign nghi Téng Cuc truong Tong Cyc Hai quan,
Cuc trudng Cuc Hai quan tinh ra quyét djnh
duge kip thoi, ding dén.

3. Nhitng cdn bd theo ddi, huéng dan thuc hién
viec xu phat vi pham hanh chinh phai duge lya

chon tif cdc can bd, nhan vién da dugc rén luyén
tdt, trung thyc, am hiéu phap luat va nghiép vu.

4. Viéc thu ndp vi pham hanh chinh thyc hién
theo huéng dan cua B9 Tai chinh. Trong thoi
gian cht hudng din cta Bd Tai chinh, Cuc Kiém
tra thu thué xuit nhap khau Téng Cyc Hai quan
chju trach nhigm huéng din cu thé ch& 4o thu
ndp theo quy dinh hi¢n hanh.

5. Nhitng can bd, nhan vién hai quan c6 tham
quyén xi phat holc 4p dyng bién phap ngan chan
hanh chinh hosc dugc giao nhiém vu lam cong
tdc xu phat vi pham hanh chinh vé hai quan, néu
c6 hanh vi vi pham nguyén tic, trinh ty xu phat
vi pham hanh chinh theo quy dinh cua phap luat,g
ho#ic thidu tinh than trach nhiém hay sich nhiéu,=
vu li thi tiy theo muc dp vi pham sé bi xi lg=
nghidm kh#c theo phap luat, néu gay thiét hai vas
vit chit cho ca nhan, t8 chic thi phai bdi thu‘t!ng>

1enP

theo quy djnh ctia phap luét. F

et

Thong tu nay c6 higu lyc thi hanh sau 15 ngﬁyé
ké tu ngay ky, thay th& Thoéng tu sO

41-TCHQ/PC ngay 6-5-1996 va Thong tif
155-TCHQ/PC ngay 30-10-1996. ]

Téng Cuc trudng Téng Cuc Hai quan 3
PHAN VAN DINH
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