TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Déc 1ap - Tw do - Hanh phc

Ban &n s6: 323/2022/DS-PT
Ngay 20 - 5 - 2022
V/v Tranh chap doi lai quyén sir dung
dat va yéu cau hay gidy chiing nhan
quyén str dung dat.

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Hgi dang xét xa phuc tham gém co:
Tham phén - Chui toa phién toa: Ong Hoang Thanh Diing
Céac Tham phan: Ong Nguyén Van Minh
Ong Phan Nhut Binh
- Thw ky phién toa: Ba Trinh Thi Phuong Thao - Thu ky Toa 4n nhén dén
cap cao tai Thanh pho H6 Chi Minh.
- Dgi dign Vign Kiém sat nhan dan cap cao tei Thanh phé Hé Chi Minh
tham gia phién toa: Ba Pham Thi Hong Pao - Kiém sat vién.
~ Ngay 20 thang 5 ndm 2022, tai try s¢ Toa 4n nhan dan ,cép cao tai Thanh
pho H6 Chi Minh xét xtr phtic tham cong khai vy an thu 1y s6 416/2021/TLPT-

DS ngay 16 thang 7 nim 2021 vé vige “Tranh chap doi lai quyén st dung dét va
yéu cau huy gidy ching nhan quyén sir dung dat”.

Do Ban an dan su so tham s6 06/2021/DS-ST ngay 15 thang 6 nam 2021
cua Toa an nhéan dén tinh Ca Mau bi khang céo, khang nghi.

Theo Quyét dinh dua vu 4n ra xét xir phtc tham sb 207/2022/QD-PT ngay
22 théng 4 nam 2022, gitra cac duong su:

- Nguyén don: Ba Lé Thi Tr (Le Tr), sinh nam 1942; DPia chi: No.N Y *
Ecity, K 91755.

Ngueoi dai dién theo ity quyén ciia nguyén don: Ba B6 Cam L, sinh nim
1981; Dia chi: duong Tr, khém 7, Phuong 5, thanh phd C, tinh Ca Mau. (vang
mat)

- Bi don: Ba Chau Thi H, sinh nim 1947; Dia chi: 4p T, x4 H, thanh phd
C, tinh Ca Mau. (c6 mat)

Ngueoi dai dién theo ity quyén: Ong Nguyén Van N. (c6 mit)

- Ngwoi ¢é quyén loi, nghia vu lién quan:

1/. Uy ban nhan dan thanh phd C. (c6 van ban xin xét xir vang mat)



Dia chi: dudng Ng, Phuong 9, thanh phé C, tinh Ca Mau.

2/. Ong Mai Nguyén Quynh A, sinh ndm 1979; Dia chi: duong H, khom
1, phuong 9, thanh pho C, tinh Ca Mau. (vang mat)

3/. Ong Pham Hitu T, sinh nam 1972. (ving mat)

4/. B4 Huynh Thi Bach L, sinh nim 1972. (ving mit)
5/. Chau Pham Huynh Thién A, sinh nam 2006.

6/. Chau Pham Huynh Thién Ng, sinh nam 2008.

Nguwoi dai di¢n theo phdp ludt cua chau A, chau Ng: Ong Pham Hitu T,
sinh nam 1972 va ba Huynh Thi Bach L, sinh nam 1972. (vang mat)

Cung dia chi: duong Ph, khém 3, Phuong 6, thanh phd C, tinh Ca Mau.
- Nguroi khdng nghi: Vién truong Vién kiém sat nhan dan tinh Ca Mau.
- Nguoi khang cao: Ba Chau Thi H.

NOI DUNG VU AN:

Nguyén don ba Lé Thi Tr, c6 ba D6 Cam L dai dién theo iy quyén trinh
bay:

Nguén géc nha dét tranh chép do cha me ba Lé Thi Tr 1a cu Lé Van M va
cu Bui Thi B tu khai pha trudc nam 1975. Nam 1954, cu M va cu B cit nha ¢ 6n
dinh trén phén dat. Dén nam 1980 cu M va cu B ¢6 stra chita lai ngdi nha ban
kién c6 dé 0. Nha dat tranh chap toa lac s6 265/5, dudng Ph, khom 3, Phuong 6,
thanh phd C, tinh Ca Mau. Nam 1987, ba Tr xuét canh sang My dinh cu nén cha
me ba Tr ¢6 nhd nguoi chau rudt (goi cu B 1a di) 12 ba Chau Thi H vé séng cing
dé nudi dudng hai cu; ba H chiam soc cha me ba Tr rat chu dao va tan tinh khi ba
Tr di nudc ngoai.

Trong thdi gian ba H gitip quan 1y nha dat cua cha me ba Tr, ba H di co
hanh vi chiém doat phﬁn dat dién tich khoang 57.135m>. Cu thé, ba H chi duoc
cha me ba Tr cho phén nha dit c6 dién tich 43,95m2 vao nam 1994. Nhung dén
ngay 21/4/2014, ba H dugc UBND thanh phé C cap Gidy chimg nhan quyén st
dung dat s6 221/QSDB/TPCM mang tén hd ba Chau Thi H véi téng dién tich
95,56m?, loai dat &, toa lac tai Phuong 6, thanh phé C, tinh Ca Mau.

Nay nguyén don khéi kién yéu cau:

- Budc bi don ba H giao tra cho ba Tr phan nha dt chiéu ngang mat tién
3,90m:; chiéu ngang mat hau 3,65m; chiéu dai mét canh 14,11m; chiéu dai mot
canh 14,17m; tong dién tich 53,0m’ toa lac tai s6 265/5 duong Ph, khém 3,
Phuong 6, thanh phd C, tinh Ca Mau.

- Huy modt phan Gidy ching nhan quyén st dung dit sb
221/QSDB/TPCM cua UBND thanh pho C cap ngay 21/4/2004 mang tén ba
Chau Thi H, véi tong dién tich 95,56m2, thira 125, to ban do so 21, loai dat &, tai
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Phuong 6, thanh phd C, tinh Ca Mau.
Bi don ba Chdu Thi H trinh bay:

Sinh thoi, cu M va cu B khong c6 con; ba Tr ciing khong phai con nudi
cua hai cu ma la chau goi cu M la bac; ba H ciing 1a chau goi cu B la di. Vao
khoang nam 1979, ba H dén Séng cung hai cu dé tién cho viéc cham soc hai cu
lac tudi gia. Nam 1994 hai cu tach ban 01 phan dat chléu ngang 3,25m, chiéu
dai 14,65m, téng dién tich 47, 61 m? nhu’ng trén thuc té van 1a 01 cin nha chung.
Pén nam 2004, do can nha xubng cap tram trong nén cu B bao ba H lam lai toan
bd gidy to nha dat, cho ba H dung tén nén ba H dugc UBND thanh phd C cap
Gidy ching nhan quyén sir dung dat s6 221/QSDB/TPCM mang tén ho ba Chau
Thi H véi tong dién tich 95,56m?, dét toa lac tai s6 265/5, duong Ph, khoém 3,
Phuong 6, thanh phd C, tinh Ca Mau. Sau d6, ba H 1am hd so xin phép xdy
dung, stra chiia lai toan b0 can nha. Sau khi cu B chét, vao nam 2013 do kho
khin vé kinh té nén ba H di chuyén nhuong toan bo nha dat cho 6ng Mai
Nguyén Quynh A. Pén nam 2018, 6ng Quynh A chuyén nhuong lai toan bo nha
dat cho vo chong 6ng Pham Hitu T. Nha dat hién nay do vo chong 6ng T dimg
tén va quan ly, st dung.

Do ba H duge cu M va cu B ting cho toan bo nha dat nén trude yéu cau
khoi kién ctia nguyén don, ba H khong khong dong y.

Nguoi c¢6 quyén loi, nghia vu lién quan la 6ng Mai Nguyén Quynh A trinh
bay:

Ong Quynh A nhéan chuyén nhuong toan bo nha dat tur ba H vao nam 2013
va d3 dugc UBND thanh phd C cap Glay ching nhan quyen str dung dat, quyen
so hiru nha & va tai san khac gan lién voi dat. Pén nam 2018 6ng chuyen
nhugng lai toan by nha dat cho vo chong Pham Htru T. Viéc nhan chuyen
nhuong nha dat gitra ba H va ong, giita ong va vo chong 6ng T 1a hop phap nén
ong khong con lién quan gi dén nha dat tranh chéap nita. Do d6, 6ng dé nghi Toa
an xét x{r vang mat 6ng.

Nguoi c6 quyén loi, nghia vu lién quan la ba Hupnh Thi Bach L trinh bay:

Vo chong ba nhan chuyén nhuong nha dat tr 6ng Mai Nguyén Quynh A
vao nam 2018. Hop dong chuyén nhuong duoc cong chimg dung quy dinh phap
luat, vo chong ba duoc S¢ Tai nguyén moi truong cap Gidy ching nhan quyén
sir dung dat, quyén sé hitu nha & va tai san khac gan lién véi dat diing quy dinh
phap luat.

Trude yéu cau khoi kién doi lai 1/2 nha dét cia ba Tr, ba khong dong ¥,
boi day la nha dat ciia vo chong ba.

~ Nguoi c6 quyén loi, nghia vu lién quan éng Pham Hitu T trinh bay: Ong
thong nhat véi 101 trinh bay cua vo 6ng 1a ba Bach L, khong ¢6 y kién gi khac.

Nguoi ¢é quyén loi, nghia vu lién quan Uy ban nhan dan thanh pho C

trinh bay: Khong c6 ¥ kién gi dbi voi yéu cau khoi kién cua ba Tr va d6i véi
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viéc gidi quyét vu an caa Toa an, Uy ban nhan dan thanh phd C c¢6 don xin xét
XU vang mat.

Tai Bén an dén su so tham so 06/2021/DS-ST ngay 15 thang 6 nim 2021,
Toa &n nhan dan #inh Ca Mau dda quyét dinh:

- Diéu 105, khoan 2 Diéu 133, Diéu 166 Bo luat Dan sy;

- Khoan 2 Diéu 106, khoan 1 Diéu 203 Luat Dit dai;

- Nghi quyét s0 326/2016/UBTVQHI14 ngay 30/12/2016 cia Uy ban
Thuong vu Qudc hdi quy dinh vé muc thu, mién, giam, thu, ndp, quan ly va su
dung &n phi va I¢ phi Toa an.

Tuyén xu:

1/. Chap nhan mot phan yéu cau ciia ba Lé Thi Tr (Le Tr) v& viéc doi lai
dién tich dat theo do dac thuc t€ = 53m?.

~ Budc ba Chéu Thi H tra cho ba Lé Thi Tr (Le Tr) gia tri %2 dién tich 53m’
dat = 26,5m’, v0i s0 tién la 309.013.000 dong (Ba tram lé chin tri¢u khong tram
muoi ba ngan dong).

2/. Khong chip nhan yéu cau ciia ba L& Thi Tr (Le Tr) vé viéc doi lai 1/2
cin nha va hiy Gidy chimg nhan quyen st dung dit mang sé hiéu
221/QSDD/TPCM cua UBND thanh phé C cap ngay 21/4/2004 cho ho ba Chéu
Thi H, véi t’(”)ng dién tich 95 .56m?, thira 125, to ban dd 21, loai dat &, tai Phuong
6, thanh pho C, tinh Ca Mau.

Ngoai ra ban an so thén} con quyét dinh vé 1ai suat cham thi hanh 4n, &n
phi, cac chi phi t0 tung va quyén khang cao theo luat dinh.

Ngay 25/6/2021, bi don ba Chéu Thi H c6 don khang céo toan bd ban an
so tham.

Ngay 30/6/2021, Vién truong Vién kiém sat nhan dan tinh Ca Mau ban
hanh Quyét dinh s6 01/QDKNPT-VKS-DS khang nghi d6i voi ban an so tham.

Tai phién toa phic tham, bi don va nguoi dai dién theo uy quyén cua bj don
trinh bay van gitr nguyén yéu cau khang cao; de nghi Hoi dong xet xir phic tham
sua ban an so tham theo hudng bac toan b yéu cau khai kién ctia nguyén don.

Nguyén don ba L& Thi Tr, c6 ba DS Cam L dai dién theo ty quyén dugc
Toa an triéu tap hop 1€ 02 lan nhung vang mat.

Pai dién Vién kiém sat nhan dan cdp cao phat biéu quan diém giai quyét
vu an:

- V& chip hanh phap luat: Hoi ddng xét xtr phiic thim tién hanh dung quy
dinh cua B luat t6 tung dan sy.



- V& ndi dung: Be nghi Hoi dong xét xir chap nhan khang céo cua bi don va
khang nghi cua Vién truong Vién kiém sat nhan dan tinh Ca Mau; sua ban an so
tham theo hudng bac toan bo yéu cau khaoi kién cia nguyén don ba Lé Thi Tr,

Can cir vao cac tai liéu, chung cw da duwoc xem xét tham tra, két qua hoi,
tranh tung tai phién toa, trén co so xem xét day du, toan dién cac chung cu, y
kién cua cac dwong su, y kién cua Kiém sat vién,

NHAN PINH CUA TOA AN:

[1] Vé t6 tung: Quyét dinh khang nghi s6 01/QPKNPT-VKS-DS ngay
30/6/2021 cta Vién truong Vién kiém sat nhan dan tinh Ca Mau va khang céo
cua ba Chau Thi H thyc hién trong han luat dinh, hop 1€ vé hinh thirc nén duoc
Hoi dong xét xir xem xét theo trinh tu phuc tham.

Nguyén don ba L& Thj Tr c6 ba B Cam L dai dién theo 1y quyén duoc
Toa an triéu tap hop Ié 02’Ién nhung vang mat. Céan cu biéu 296 B0 luat to tung
dan sy, Hoi dong xét xur tien hanh xét xtr vang mat doi véi nguyén don.

[2] V& noi dung:

[2 1] Ba Lé Thi Tr khoi kién yéu cau ba Chau Thi H tra lai dién tich dat
53,0m*, toa lac tai sb6 265/5 duong Ph, khom 3, Phuong 6, thanh phé C, tinh Ca
Mau; gia tri /2 can nha trén dat va hay mot phan Glay ching nhén quyén sir
dung dat s6 221/QSDD/TPCM ctia UBND thanh phé C cap ngay 21/4/2004
mang tén ba Chau Thi H ddi v6i dién tich dat tranh chap néu trén. Véi ly do:
Nguodn gbc dat 1a do cu Lé Van M va cu Bui Thi B tao 1ap; ba Tr 1a con nudi cua
cu M va cu B; nim 1994 cu M va cu B chi chuyén nhuong cho ba H dién tich
43,95m?; phan dién tich con lai 53,0m? 1a di san do cu M, cu B dé lai va ba Tr 12
nguoi thira ké duy nhét cua cu M, cu B.

[2.2] Can cur vao cac tai li¢u, chimg ctr co trong hé so vu an, Hoi dong xét
XU x€t thay:

[2.2.1] Nguon gbc nha dat tai s6 265/5, duong Ph, khém 3, Phuong 6,
thanh ph6 C, tinh Ca Mau do cy L& Van M va cu Bui Thi B tao lap; duogc cac
bén duong su thong nhat thira nhan.

[2.2.2] Ba Lé Thi Tr cho rang ba la con nudi ctia cu M, cu B; ching minh
bang To tong chi ngay 26/11/2018 va Giay khai sinh ngay 19/12/2018, ban sao
Giay khai sinh ngay 09/5/1997 ghi tén cha Lé Van M, me Bui Thi B. Xét thay,
ba Tr khong cung cap duoc tai liéu, chimg ctt chtitng minh vé viéc 1ap thi tuc
nhan con nudi gitra ba Tr véi cu M, cu B.

Tai Cong vin s6 934/UBND-PD ngay 28/4/2021, UBND thanh phé C xac
dinh dua trén hd so ba Tr cung cép 1a gidy khai sinh ngay 09/5/1997, UBND
thanh phd C cap lai Gidy khai sinh s6 54/2018 ngay 19/8/2018 cho ba Lé Thi Tr.
Trong khi d0, tai van ban sb 49/UBND ngay 24/2/2021, UBND phuong 6 tra 16
x4c minh caa Toa an thé hién: “Hién nay s6 bg dang ky khai sinh vao thoi diém
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nam 1997 da that lac, khéng con lwu trie tai don vi nén UBND Phirong 6 khong
c6 can cir tra 10 thi tuc cdp gidy khai sinh ban sao ciia ba Lé Thi Tr dwoc cdp
nam 2007; “Thoi diém thang 5/1997, ong Huynh Hodng Kh ¢6 céng tdc tai Uy
ban nhan dan Phu’o’ng 6, thanh pho C phu trach linh viec qudn sw..., biéu mau
khai sinh thoi diém nay khong cé phan céng chirc tw phdp — hé tich ky vao ban
chinh gidy khai sinh”; “Thoi diém thdng 5/1997, éng Trwong Hoan B khong c6
céng tac tai Uy ban nhdn dan Phwong 6, thanh pho C. Thoi diém thang 5/1997,
quy dinh nhitng nguoi dang gik chirc vu Chu tich, Pho Chu tich Uy ban nhan
ddan méi ¢é tham quyén ky vao gidy khai sinh di cdp”. Nhu vay, Glay khai sinh
ngay 09/5/1997 khong dam bao tinh xac thuc; UBND thanh phd C cap lai Giay
khai sinh s6 54/2018 ngay 19/8/2018 cho ba L& Thi Tr trén co s¢ gidy khai sinh
ngay 09/5/1997 cling khong dam bao tinh xac thuec.

Pbi v6i To tong chi ngay 26/11/2018, day 1a van ban do ba Lé Thi Tr tu
lap, khai nhan nhiing nguoi thuoc hang thira ké thir nhét cia cu M, cu B (theo y
chi cia ba Tr); dugc UBND Phuong 6 xic thuc chit ky. Tai van ban sb
49/UBND ngay 24/2/2021, UBND Phuong 6 xac dinh “UBND Phwong 6 thuc
hién chimg thuc chit ky trén to tong chi cua ba Lé Thi Tr duwgc thuc hién theo
Nghi dinh s6 23/2015/ND-CP ngay 16/02/2015 cia Chinh phu quy dinh “nguoi
yéu cau chimg thie chir ky phai chiu trach nhi¢m Vvé néi dung cia gidy to, vin
bdn ma minh ky dé yéu cau chitng thuc chir ky””.

Toa an cap so thdm cdn cr vao céc tai liéu néu trén dé xac dinh ba Lé Thi
Tr Ia con nudi cuia cy M, cu B nén dugc hudng thira ké ciia cu M, cu B 1a chua
du co so.

[2.2.3] Mét khac, ba Lé Thi Tr xac dinh ba vuot bién di nudc ngoai tu
nam 1987; tir d6 tré di ba khong chung sdng, khong c6 quan hé cham séc, nudi
dudng dbi v6i cu M, cu B. Ba Tr khong cung cap duoc tai lidu, chimg ctr chimg
minh c6 thoi gian sinh séng, luu tra tai can nha. Nam 2012 cu B mat nhung ba
Tr vAn khong co ¥ kién gi; dén nim 2018 méi khoi kién yéu cau ba H tra lai nha
dat.

Trong khi d6, ba Chau Thi H séng chung v6i cu M, cu B tir nam 1979; c6
quan hé cham soc, nudi dudng 13n nhau cho dén khi cu M, cu B qua doi; dén
nay ba H ciing 1a nguoi thd cing, chim séc md ma cho cu M, cu B. Sau khi ba
H du’oc cap gléy ching nhan quyén sit dung dat nam 2004 voi dién tich
95,80m?; ba H tién hanh x4y lai can nha dang o; thé chip dé vay von ngan hang
nhiéu lan Thoi diém nay cu B con sbéng, & chung voi ba H nhung khong c6 ¥
kién phan d6i. Vi vay, 10i trinh bay cta ba H c6 xac dinh cu M, cu B di cho ba
H phan dién tich dat con lai 14 c6 co so.

[2.2.4] Toa an cip so thim chap nhan mot phan yéu cau khai kién cua ba
Tr; budc ba H phai thanh toan cho ba Tr s6 tién 1a 309.013.000 dong 1a khdng co
co s&, khong ding quy dinh phap luat. Vi vay, can chdp nhan khang nghi cia
Vién truong Vién kiém sat nhan dan tinh Ca Mau, khang c4o ctuia ba Chau Thi
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H; stra ban 4n so thim theo hudng bac yéu cau khéi kién ctia nguyén don.

[3] V& an phi, chi phi té tung:

- Chi phi té tung: Do yéu cau khoi kién khong dugce chap nhan nén ba Lé
Thi Tr phai chiu cac chi phi t6 tung.

- An phi dan sy so thAm: Ba Lé Thi Tr 1a ngudi cao tudi nén duoc mién.

- An phi dan sy phiic tham: Ba Chau Thi H khong phai chiu.

Vi cac Ig trén;

QUYET PINH:

Can ctr khoan 2 Piéu 308, Diéu 309 Bo luit t6 tung dan sy nim 2015.

Chap nhin Quyét dinh khéng nghi sé 01/QDKNPT-VKS-DS ngay
30/6/2021 cta Vién truong Vién kiém sat nhan dan tinh Ca Mau va khang cao
cua ba Chau Thi H.

Stra Ban 4n dan sy so tham s6 06/2021/DS-ST ngay 15 thang 6 nam 2021
cta Toa an nhan dan tinh Ca Mau.

Ap dung Diéu 234, Piéu 676 Bo luat Dan sy 2005; biéu 221, Piéu 651
Bo luat t6 tung Dan sy 2015; Nghi quyét so 326/2016/UBTVQH14 ngay
30/12/2016 cua Uy ban thudng vu Quéc Hoi quy dinh vé muc thu, mién, giam,
thu, ndp, quan 1y va sir dung an phi, 1€ phi Toa an.

Tuyén x:

Khong chap nhan toan bd yéu cau khoi kién ciia ba Lé Thi Tr vé viéc
budc ba Chau Thi H giao tra cho ba Lé Thi Tr phan nha dat dién tich 53,0m’, toa
lac tai s6 265/5 duong Ph, khom 3, Phudng 6, thanh phd C, tinh Ca Mau; va yéu
cau hity mot phan Gidy chimg nhan quyén sir dung dat s6 221/QSDD/TPCM cia
UBND thanh phé C cap ngay 21/4/2004 mang tén ba Chau Thi H, véi tong dién
tich 95,56m?, thira 125, to ban d6 sb 21, loai dét &, tai Phudng 6, thanh phd C,
tinh Ca Mau.

Ba Lé Thi Tr phai chiu 4.182.000 dong chi phi do dac va 5.500.000 dong
chi phi dinh gia tai san. Ba Tr da thuc hién xong tai cap so tham.

Ba L& Thi Tr 1a nguoi cao tudi nén dugc mién an phi dan su so tham.
Ba Chau Thi H khong phai chiu an phi dan su phtc tham.
Ban an phic thAm c6 hiéu lwc phap luat ké tir ngay tuyén an.

CAC THAM PHAN THAM PHAN - CHU TQA PHIEN TOA

Phan Nhyt Binh Nguyén Viin Minh Hoang Thanh Diing
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