TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH TAY NINH Doc lap - Tw do - Hanh phuc

Ban 4n s6: 187/2021/DS-PT
Ngay: 28/10/2021
Viv: “Tranh chap doi lai tai san™

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH TAY NINH

- Thanh phéin Hpi dong xét xir phiic thdm gom co:

Tham phén - Chii toa phién toa: dng H6 Duong Liém.

Cdc Tham phdn:

1. Ba Duong Thuy Hang;

2. Ong Tran Tuan Vil

Thu ky phién toa: ong Dang Minh Huy — Thu ky Toa an nhan dan tinh Tay
Ninh.

Dai di¢n Vién Kiém sdt nhin din tinh Tdy Ninh tham gia phién toa: ba
Nguyén Thi Thu Sinh - Kiém sat vién.

Ngay 28 thang 10 nam 2021 tai Toa an nhan dan tinh Tay Ninh xét xtr cong
khai phtc tham vy an dan su 1y sé 110/2021/TLPT-DS, ngay 03 thang 6 nim
2021 vé “Tranh chap doi lai tai san”.

Do Bén 4n dan su so tham sd 35/2021/DS-ST, ngay 28 thang 4 nam 2021
ctia Toa an nhan dan thanh phd Tay Ninh, tinh TAy Ninh bi khang c4o.

Theo Quyét dinh dua vu an ra xét xtr phuc tham sb 158/2021/QD-PT, ngay
01 thang 7 ndm 2021, Quyét dinh hodn phién toa sd 98/2021/QD-PT ngay 23
thang 7 nam 2021, gira cac duong su:

* Nguyén don: ba Pham Thi H, sinh nim 1973; noi cu tra: s6 X, dudng C, khu
phd y, Phuong z, thanh phé T, tinh Tay Ninh. Ving mit.

Ngudi dai dién theo ty quyén ctia ba V: ong Nguyén Hitu L, sinh ndm 1969; noi
cu tr: nha s6 n, hém m, dudng T, 4p B, x4 B, thanh phé T, tinh Ty Ninh. C6 mit.

* Bi don: ba Ngo P, sinh ndm 1965; noi cu tra: Phuong n, thanh phd T, tinh
Tay Ninh. C6 mat.
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Ngudi dai dién theo Gy quyén ctia ba P: 6ng Pham Van T, sinh nam 1985; noi
cu tra: phuong N, thanh phd T, tinh TAy Ninh (theo Vian ban ty quyén ngay 07-9-
2020). C6 mat.

* Ngwoi khang cdo:
- Ba Pham Thi H - nguyén don;
- Ba Ng6 P - bi don.
NOI DUNG VU AN:

Theo 161 trinh bay ctia ba Pham Thi H, ba 14 ngudi thué nha cua ba Ngo P dé
¢ va kinh doanh quan com tir ndm 2018. Do ba P tam su vé viéc con gai cua ba bi
v6 sinh nén can diéu tri thu tinh nhan tao, nhung chong ba P khong tin nén ba ¢o
goi ¥ cho ba P muon 350.000.000 (ba trim nim muoi triéu) dong tién nhan rdi cia
ba c6 dugc chua sir dung, ba cho ba P muon khong tinh 131, trong thoi han 06
thang tra lai cho ba; muc dich la dé diéu tri bénh vo sinh cho con gai. Ba P thoa
thuan v&i ba 1a gidu khong cho 6ng Lé Van L (chong ba P) biét viéc vay muon
nay, nén khi cho muon ba viét “Gidy bién nhén (tién mit)”c6 ndi dung gui tién cho
ba P giit dum. Sau khi théng nhat viéc muon tién ba P ¢6 ghi s6 ching minh cia ba
P vao to gidy nho dua cho ba, ba nghi ngo khong biét co ghi dung sé chimg minh
hay khong, nén ba P c6 dua s6 ho khau pho to va co noi voi ba trong s6 ho khau co
s6 ching minh nhan dan.

Sau khi thoa thuan, tdi ngay 24-01-2020 am lich ba soan san ndi dung “T&
bién nhan (tién mat)” ghi ngay 25-01-2020 4m lich, dén sang 25-01-2020 am lich
khi ong L (chong ba P) khong c6 ¢ nha ba dén giao tién cho ba P cing véi “Td
bién nhan (tién mat)” va ba c6 doc lai cho ba P nghe, sau d6 ba P dong ¥ ky tén
vao gidy bién nhan. Khi gan dén thoi han 06 thang ba co y 1ay lai sb tién nay thi ba
P cho ring khong c6 viéc vay muon tién, ba mdi khoi kién ba P ra Toa an yéu cau
tra s6 tién 350.000.000 dong va tién i tinh tir ngay 25/7/2020 (4m lich) cho dén
khi ba P tra ng xong theo murc 13i suat 10%/nam.

Do méu thuan phét sinh nén ba P khong cho ba thué nha nita va khi thanh Iy
hop ddng ba P ¢o tra coc cho ba s6 tién 14.000.000 ddng, bdi thuong tién cho ba sd
tién 14.000.000 dong do don phuong cham dut hop dong thué nha trude han.

Nguoc lai, phia bi don (ba P va nguoi dai dién theo uy quyén cua ba P)
khong thira nhan c6 lién quan gi dén sb tién 350.000.000 ddng, nén khi Toa an
Thong bao thy 1y ba P phii nhan khong c¢6 ky vao bién nhan tién niao hét va ¢ yéu
cau giam dinh chir ky. Pong thoi trinh bay mot s6 ndi dung nhu: con gai ciia ba thy
tinh nhan tao vao khoang thoi gian tir ngay 23-01-2019 dén thang 4-2019 1a két
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thuc; sb tién chi phi diéu trj thu tinh nhan tao chi khoang 75.000.000 dong cho hai
lan dong tién; Gidy chirmg minh nhan dan cta ba bj mat, do ba khong biét doc chir
chi c6 kha ning ky tén va ghi ho tén, nén cudi nam 2019 ba c6 nho ba V cho di
lam gidy chimg minh nhéan dan, trong khi lam thu tuc ba V ¢6 hd trg ghi chép, phd
t6 gidy to ho khau; ba chi co viée ky tén ghi ho tén theo hudng dan cia ba V, trong
lac nay c6 thé ba da ky khong vao to gidy A4 nén ba V cat gitr dé ghi noi dung ba
vay tién ciia ba V. Ba khong c6 dua cho ba V s6 ho khau ma do khi di lam gidy
ching minh nhan dén, ba cé dwa sd ho khau cho ba V dé ghi thong tin khi lam lai
gidy chimg minh nhan dan, nén ba V méi biét s6 ching minh nhan dan ctia ba va
ghi vao gidy bién nhan tién. Ba cham dut hop dong thué nha trude thoi han véi ba
V 14 do ba V tra tién thué nha khong ding thoi han va nhiéu van dé phire tam khéc
nén ba khong mudn cho thué nita, ba chap nhan thanh 1y hop dong trudc han tra
tién coc va boi thuong thém tién cho ba V 14.000.000 dong; khi nhan lai tién coc
thué nha ba V khong c6 yéu cau tra tién giri, tién muon gi hét. Sau d6, ba mdi nhan
dugc thong bao ctia Toa an viéc ba V kién ba s tién 350.000.000 dong. Ba cho
rang khong c6 muon hay giit dim s tién ciia ba V nén ba khong dong ¥ yéu cau
khoi kién cia ba V.

Tai Bin dn so thim sé 35/2021/DS-ST ngay 28 thdng 4 nim 2021 ciia
Toa dn nhén dén thanh phé Tay Ninh, tinh Tay Ninh, quyét dinh:

Can cir vao Piéu 166, 357 ctia B luat Dan sy; Diéu 26 Nghi quyét sd
326/2016/UBTVQH14 ngay 30-12-2016 ctia Uy ban thudng vu Qudc hoi vé mirc
thu, mién, giam, thu ndp, quan 1y va sir dung an phi va 1¢ phi Toa 4n:

- Chap nhén yéu cau khéi kién cta ba Pham Thi H vé viéc “Tranh chdp doi
tai san” d6i v4i ba Ngb P.

- Budc ba Ngo P c6 nghia vu tra cho ba Pham Thi H tong sb tién
352.000.000 (ba trim nim muoi hai triéu) dong, trong d6 ba P di giir gium s tién
350.000.000 (ba trim nim muoi triéu) dong va sb tién 14i cham tra 13 2.000.000
(hai triéu) dong.

Ngoai ra ban an so thdm con tuyén an phi, chi phi giam dinh va quyén
khang cao cho cac duong su theo quy dinh cua phap luat.

Ngay 10 thang 5 nam 2021, bi don ba Ngo P c6 don khang céo yéu cau Toa
an cap phuc tham xem xét lai toan bd ban 4n so tham theo huéng khong chap
nhan yéu cau khai kién ctia nguyén don.

Ngay 12 thang 5 nam 2021, nguyén don ba Pham Thi H c6 don khang céo
yéu cau Toa an cip phuc tham stra ban 4n so tham theo hudng budc ba P ¢6 nghia
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vu phai tra cho ba tién 1di 10%/nim, ké tir ngay 25 thang 7 nam 2020 (am lich)
cho dén khi ba P tra no xong.

Tai phién toa phiic tham:

- Ba P gilt nguyén yéu cau khang cdo yéu cau Toa an cap phic tham stra
ban an so tham khong chap nhan yéu cau khoi kién cua ba Pham Thi H.

- Ba Pham Thi H giir nguyén yéu cau khoi kién va yéu cau khang céo, budc
ba P ¢6 nghia vu phai tra 1di cho ba theo muc 14i suat 10%/mam ké tir ngay 25-7-
2020 (am lich) cho dén khi ba P tra no xong.

Y kién cua dai dién Vién Kiém sat nhan dan tinh Tay Ninh tham gia phién
toa:

- Vé to tung: viéc tuan theo phap luat cia Tham phan, Hoi dong xét xi, Thu
ky phién toa thuc hién dung trinh ty, thi tuc theo quy dinh cta Bo luat Té tung dan
su. Cac duong sy thyc hién dung quyén va nghia vu cia minh theo quy dinh cia
Bo luat T tung dén su.

- Vé néi dung: dé nghi Hoi dong xét xtr chap nhan khang cdo ctia ba Ngo P,
khong chap nhan khang cdo ctia ba Pham Thi H; sira ban an so tham theo huéng
khong chép nhan toan bo yéu cau khoi kién ciia ba V, sira lai an phi so tham.

NHAN PINH CUA TOA AN:

Can cir vao cdc tai liéu, chung cw co trong hé so vy dn da dwoc xem xét tai
phién toa; két qua tranh tung tai phién toa, y kién cia Kiém sdt vién, Hoi dong xét
xik xét thdy:

[1] Vé t6 tung: Pon khang céo ctia ba Ngd P va ba Pham Thi H lam trong
thoi han lut dinh, ndi dung khang cio thudc pham vi xét xir phiic tham phu hop
vl quy dinh tai Diéu 271, 273 cta Bo luat TH tung dan sy nén dugc xem xét giai
quyét theo tha tuc phuc tham.

[2] Vé néi dung vu dn:

[2.1] Ba V khoi kién yéu cau ba P phai tra cho ba s tién 350.000.000 dong
va tién 141 sudt cham tra trén co so 13 “Gidy bién nhan (tién mat)” dugc 1ap ngay
25/01/2020 am lich c6 chit ky xac nhan cta ba P gitr dim ba V s tién 350.000.000
dong ma dén han ba P khong tra lai, nhung khi khoi kién ba V cho la day 1a hop
dong vay tai san khong c6 13i, muc dich vay 1a dé ba P diéu tri bénh vo sinh cho
con gii cta ba P, viéc ghi ndi dung gitt dum tién 1 nham muc dich khong cho
chdng ba P biét viéc ba vay tién, ngoai ra khong c6 ching ¢t nao khac.
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[2.2] Ba P hoan toan khong thira nhan c6 viéc ky gidy nhan gitt dum tién cta
ba V va khong c6 nhan bat ky khoan tién nio cta ba V; ba P chimg minh:

- Chir ky trén to “Gidy bién nhan (tién mit)” dé ngay 25/01/2020 am lich 1a
chit ky ctia ba nhung khong phai ky v6i ndi dung gitr tién dum cho ba V ma 1a ky
khéng vao to gidy A4 khi ba di cung v6i ba V dé ba 1am lai gidy chtimg minh nhan
dan d3 mat.

- Ba da duoc cip lai gidy chimg minh nhan dan méi vao ndm 2019 nén co s6
moi, trong gidy nhan tién 1a s6 Chting minh nhan dan cii ma ba V c6 duoc khi ba
di cing ba V lam lai gidy chimg minh nhan dan cho ba (vi phai ndp s6 ho khau
photo);

- Con gai ba co di diéu tri bénh vo sinh nhung tir thang 01/2019 va két thic
thang 4/2019 va sd tién chi phi cho hai lugt khong quéa 75.000.000 dong nhung con
ba khong thyuc hién tiép vi 1y do strc khoe, ba V biét viéc ndy vi ba ¢6 noi cho ba V
biét do ¢ gan nhau;

- Ba 1a nguoi khong biét chir chi biét ky tén va viét dugc chir “Ngo phay”;

[2.3] Tai phién toa phiic thim ba P khang cdo cho rang Toa an cip so tham
chua xem xét danh gia diing ban chat cua su viéc va chua dangh gia khach quan
toan dién cac ching cr ciia vu an nén chdp nhan yéu ciu ctia nguyén don 13 chua
c6 can cir. Ba dé nghi cAp phuc tham xem xét lai toan bd vy an.

[3] Xét khang cdo ciia bi don la ba Ngé P la co can cwr vi cdc ly do sau:

[3.1] Thir nhit, cin ctr quy dinh tai Piéu 117 ctia BO luat Dan sy nam 2015
thi giao dich dan su c6 hi€u luc khi cac chu thé tham gia giao dich dan sy hoan
toan tu nguyén.

Hop dong c6 nodi dung thé hién ba P giit ho tién ctia va Van nhung ba P 1a
nguoi khong biét chit; nhu vy, viéc ba P ky nhan vao hop dong nay nhung ba P
khong biét chir va khong thé biét duoc ndi dung cua hop déng do ba V soan sin
nhu 101 ba V trinh bay 1a khong thé hién duoc ¥ chi tu nguyén cia ba P trong
truong hop nay. Ciing theo 101 trinh bay ctia ba V thi ba da soan sin hop dong vao
t6i ngay 24/01/2020 va dwa ba P ky vao sang ngay 25/01/2020, ching t6 ndi dung
hop dong hoan toan 14 y chi clia va4 Van ma khong phai y chi cua ba P, vi ba P
khong biét chit va khong co ngudi thir ba biét chit doc nodi dung trong hop dong
cho ba P biét.

Pit truong hop ba V ¢o ¥ dua sb tién it hon (VD: 35 triéu) nhung lai ghi vao
hop d6ng 13 350 triéu, nhung ba P vi khong biét chir nén khong thé biét dugc noi
dung hop ddng thi khong thé hién duoc ¥ chi cua ba P trong hop dong nay; do do,
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co can cu cho rang hop dong vo hi€u vi vi pham di€ém b khoan 1 Biéu 117 cua Bo
luat Dan sy vé diéu kién c6 hiéu luc cua hop dong;

[3.2] Thir hai, mac du phap luat hién nay khong c6 quy dinh khong cong
nhan chit ky cta nguoi khong biét chit trong giao dich dan su, nhung c6 thé tham
khao tinh than ctua Diéu 48 ctia Luat Cong chimg nam 2014 thi: “2. Viéc diém chi
dwoc thay thé viéc ky trong trwong hop ngwoi yéu cau cong chimg, ngueoi lam
chitng, nguwoi phién dich khéng ky dwege do khuyét tat hodc khéng biét ky. Khi diém
chi, nguoi yéu cau cong chimg, ngueoi lam chitng, nguwoi phién dich sir dung ngén
tré phai; néu khéng diém chi dwoc bang ngon tré phdi thi diém chi bang ngén tré
trdi; trieong hop khong thé diém chi bang hai ngon tré dé thi diém chi bang ngon
khéc va phai ghi vé viéc diém chi d6 bang ngoén ndo, ciia ban tay nao”. Nhu vay,
phép luat d du liéu trudng hop 1 ngudi khong biét chit mudn thé hién ¥ chi cia
minh c6 thé thyc hién hanh dong diém chi vao van ban. Piéu nay thé hién day la
cach thirc danh cho nguoi khong biét chir va ngudi khuyét tat (ngudi khong biét
chit va nguoi khuyét tat duoc luat quy dinh chung vao truong hop dé bao vé ¥ chi
tu nguyén cua ho). Do dd, can xem xét k¥ tinh ty nguyén cua ddi twong khong biét
chit nay trong giao dich dan su.

[3.3] Thir ba, cin ctt quy dinh tai Diéu 464 ctia Bo luat Dan sy nam 2015 vé
“Quyeén so hitu ddi véi tai san vay” thi: “Bén vay tré thanh chii sé hitu tdi sdn vay
ké tir thoi diém nhdn tai san d6”. Nhu vay, hop déng vay dugc xac 1ap trén thuc té
va phat sinh quyén va nghia vu dbi voi cac bén khi bén vay trd thanh cha s¢ hitu
tai san do, 1a thoi diém bén vay da nhéan tai san d6. Nhu vay, néu bén vay chua
nhan tai san d6 trén thuc té thi bén cho vay van 14 chu s¢ hitu tai san; do d6, nhiing
thoa thuan vé quyén va nghia vu giira cac bén 1a chua phat sinh trén thuc té.

[3.4] Thik tw, viéc ba V ¢ giao tién cho ba P hay khong, giao trudc hay sau
ngay 24 hay ngay 25 déu khong co can ctr xac dinh vi ba V hoan toan chi dong
trong viéc ghi ngay vao bién nhan nhu cach ba V da trinh bay ba viét hop dong vao
ngay 24/01/2020 nhung giao ba P ky vao ngay 25/01/2020.

[3.5] Thir ném, tai Toa ngudi dai dién theo Gy quyén cua ba V khong ching
minh dugc to gidy A4 ba sir dung ghi bién nhan tién c6 dugc ¢ dau. Vi loai gidy
A4 ngoai thi truong khong c6 ban 1¢, thong thudng ngudi dan viét don thuong mua
gidy co duong ké ngang hoic st dung gidy tap hoc sinh dé viét nhiing bién nhan
giao dich thong thuong. Loai gidy A4 chi sir dung trong viéc in 4n thudng duoc sir
dung trong co quan, doanh nghi¢p. Ba V cling thtra nhan c6 dua ba P di lam lai
gidy chtirng minh nhan dén, va lai gia dinh ba V khong c6 ngudi lam cong chirc nha
nude, lai viét bién nhan vao ban dém thi khong thé ¢6 giéy A4 dé viét bién nhan.
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Trong khi dé 101 trinh bay cua ba P cling nhu cua 6ng Tinh 1a nguoi dai dién hop
phap cia ba P cho riang ba P khong ¢ ky nhan tién giri cia ba V, con chit ky cua
ba P trong gidy bién nhan d6 c6 kha nang khi ba V dua ba P di lam gidy chung
minh nhan dan ba P da ky khéng vao t& gidy A4 theo yéu cau ctia ba V khi lam lai
thu tuc cdp gidy chimg minh nhan dan. Do d6, 16i trinh bay cua phia bi don vé kha
nang ky khéng vao gidy A4 lic lam gidy chimg minh nhan dan 1a c6 thé chap
nhan.

[3.6] Thir sdu, c6 cin ctr cho thiy con gai ba P da ngung viéc thu tinh hiém
mudn tir thang 4/2019 dong thoi qua nghién ciru chi phi thu tinh hiém mudn trong
giai doan nam 2018 — 2019 giao dong tir 14.000.000 dong dén 20.000.000 dong,
cho thay viéc ba P muon so tién 1a 350.000.000 dong (hon 10 1an) dé cho con gai
chita hiém mudn 13 vo 1y, vi chua biét duoc con gai ba P co thé thu thai vao 1an tha
may chita hiém muon.

[3.7] Thir bdy, ba P chip nhan thanh 1y hop dong thué nha cho ba V trudc
thoi han tra tién coc 14.000.000 dong va bdi thuong thém 14.000.000 dong cho
thdy viéc ba P khong c6 tién dé chita hiém mudn cho con va phai muon tién ba V
la khong c6 cén ct.

[3.8] Thir tam, ba P cho ba V thué nha mdi thang 1a 7.000.000 dong, ba V
cho ba P muon sd tién 350.000.000 dong khong 14y 13i vi cho rang gitap do ba P
khi kho khan, nhung khi chua dén han tra no ba V da khéi kién ba P va yéu cau trd
1ai cham tra; khi tat toan hgp dong thué nha nhan lai tién coc va tién bdi thuong, ba
V ciing khong doi lai sb tién di giri cho ba P; rd rang rang day 1a sy giao dich bat
loi cho ba V; cho thay 10i khai ciia ba V 1a vo 1y.

[3.9] Thik chin, Viéc ba V thira nhan khi 6ng L (chong ba P) khong c¢6 ¢ nha
ba méi giao tién 350.000.000 dong cho ba P. Nhu vy giita ba P voi ba V thdng
nhat gidu 6ng L va chi 1am c¢6 01 gidy bién nhan ba V cét giir, thi khong vi 1y do gi
ba V phai ghi gidy giit tién dum, ma khong ghi thang 1a gidy vay tién. Chi khi nao
lac dua tién c6 mat 6ng L nhung mudn gidu viéc vay méi ghi 1a gidy gitr tién ho dé
qua mat ong L. Do do, 161 khai cuia ba V khong mang tinh logic, khach quan va
thuyét phuc dé co thé khang dinh co viéc ba V cho ba P vay tién hodc giit tién
dum.

[3.10] Thir muwoi, ba V khai “Téi 24-01-2020 dm lich ba P ¢6 ghi s6 chirng
minh nhéan déan cia ba vao mét to gidy nhé dwa cho t6i, t6i so s chimg minh nhdn
dan ctia ba P bi sai nén ba P cung cdp ban phé t6 s6 h khau cua gia dinh ba P,
ba P néi s6 chitng minh nhédn déan cia ba P ¢6 trong hé khau” (But luc 25). Pay 1a
161 khai ¢6 nhiéu mau thuin trong thuc t&, viba P khong biét chit, néu ba P co viét
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dugc chir thi ba P viét sb chirng minh nhan dan méi dugc cip (12 sd) vao thang
12/2019, khong thé nao nhé duoc sd chimg minh cii (09 sd) da 1am mat; hon nita
néu can ddi chiéu s6 ching minh thi tai sao ba V khong yéu cau ba P cung cap gidy
ching minh nhan dan ma lai cung cap ho khau va lai chi dan trong ho khau c6 s6
chtrng minh nhan dan. Do d6, khong c6 cin cir dé khang dinh ba P cung cip sd
chung minh nhan dan cho ba V.

[4] Tir nhimg phan tich trén cho thay ngoai chit ky ctia ba P duoc két luan
giam dinh 13 that, tai phién toa phtc thim ba V xin vang mit va Gy quyén cho
nguoi dai dién tham gia phién toa phic tham da khong tra 1oi dugc cac van dé co
lién quan do bi don cling nhu cac van dé Hoi déng xét xtr dua ra dé 1lam sang to vu
an nén hau qua cua viéc khong chimg minh dugc ba V phai chiu.

[5] Can ctr quy dinh tai Dicu 24 cia Bo luat T6 tung dan su vé viéc “Bao
dam tranh tung trong xét xa” thi: “3. Trong qud trinh xét xu, moi tai liéu, chung cu
phdi dwgc xem xét day dii, khach quan, toan dién, cong khai, trir truong hop khong
dwoc cong khai theo quy dinh tai khoan 2 Piéu 109 ciia Bé ludt nay. Toa an diéu
hanh viéc tranh tung, héi nhitng van dé chwa ré va cdn cir vao két qua tranh tung
dé ra ban an, quyét dinh”. Dong thoi, Pidu 108 cta Bo luat TS tung dan sy vé viée
“Danh gid chung c” quy dinh: “1. Viéc danh gia chung cw phai khdach quan, toan
dién, day di va chinh xdc; 2. Toa dn phdi danh gid timg chirng cit, sw lién quan
giita cdc chimng cit va khdng dinh tinh hop phdp, tinh lién quan, gid tri chirng minh
cua tung chung cut’”.

[6] Do d6, viéc Toa an cap so tham cong nhan gidy bién nhan tién gitta ba P
va ba V ma khong c6 can ctr vé viée chir ky ky vao lac nao, di c6 viéc giao, nhan
tién trén thuc té hay chua, ¢6 nguoi 1am ching vé khoan thu nhap ctia ba V va ba P
hay khéng, ba P ¢6 Iy do dé vay s6 tién 350.000.000 dong tir ba V (nguoi ting thué
nha cua ba P) hay khong 13 chua thuyét phuc, chwa c6 sy danh gia khach quan,
toan dién, ddy du va chinh x4c cac ching ctr, ciing nhu 1y 18 cta nguyén don trinh
bay khong phu hop thuc té cta vu viée, du 1a ching ctr bi don dua ra la gian tiép
nhung d3 cho thiy 16 trinh bay ctia ba V 1a khong c6 can cr thuyét phuc.

[7] T nhitng phan tich, danh gia, tong hop cac ching ct truc tiép, gian tiép,
161 khai, 1y 1€ ctia cac bén dua ra c6 can cir xac nhan 161 trinh bay ctia ba P 1a ¢6
that, khong c6 viéc ba P nhan gitr dum ba V sé tién 350.000.000 dong theo “Gidy
nhan tién (tién mat)” lap ngay 25/01/2020 (am lich) do ba V cung cap; do do, co
cin ct chap nhan khang céo ctia ba P, khong chap nhan khang céo cta ba V, sta
ban 4n so thim theo hudng khong chip nhédn toan b yéu cau khdi kién cia ba V
doi véi ba P.



[8] V& 4n phi:

[8.1] An phi so tham: do khong chip nhan yéu cau khéi kién cua nguyén don
nén nguyén don phai chiu an phi dan su so tham theo quy dinh tai Diéu 147, 148
ctia Bo luat T4 tung dan su va khoan 3 Piéu 26 Nghi quyét 326/2016/UBTVQH14
ngay 30-12-2016 cta Uy ban thudng vu Qubc hoi vé muc thu, mién, giam, thu
ndp, quan ly va sir dung an phi va I¢ phi Toa an.

[8.2] An phi phuc tham:

Cap phtic thdm sira ban an so tham bi khang cdo, nén cac duong sy khang
c4o khong phai chiu an phi phic tham theo quy dinh tai khoan 2 Diéu 148 ctia Bo
luat T tung dan su va khoan 2 Diéu 29 Nghi quyét 326/2016/UBTVQH14 ngay
30-12-2016 cua ij ban thuong vu Quéc hoi1 vé muc thu, mién, giam, thu ndp,
quan ly va st dung 4n phi va I¢ phi Toa an.

[9] V& chi phi to tung: bi don chiu chi phi giam dinh dugc quy dinh tai Diéu
161 cua BO luat TH tung dan sy (da ndp xong).

Vi cac lé trén,
QUYET PINH:

Cin ctr khoan 2 Piéu 308, Piéu 309, Piéu 147, 148, 161 cua Bo luat TH tung
dan su; Piéu 166 cua Bo luat Dan su; khoan 3 Pidu 26; khoan 2 Diéu 29 Nghi
quyét sé 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Qudc hoi
vé muc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 1& phi Toa an.

Tuyén xu:

- Chap nhan yéu cau khang céo cua ba Ngo P;

- Khong chap nhéan yéu cau khang co ctia ba Pham Thi H;

- Stra ban an so tham;

1. Khéng chap nhén toan bd yéu cau khoi kién ctia ba Pham Thi H dbi véi ba
Ngb P vé viéc “Tranh chip doi lai tai san”.

2. V& chi phi giam dinh: ba Ngo P phai chiu sd tién 3.016.500 (ba triéu
khong tram muoi sau nghin nam traim) dong. Ghi nhan di ndp xong.

3. V& an phi:

3.1. An phi so tham:

- Ba Pham Thi H phai chiu 17.600.000 (mudi bay triéu siu trim nghin) dong
tién an phi so tham.
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- Ba Ngb P khong phai chiu 4n phi so tham.
3.2. An phi phuc tham:

- Ba Ngb P khong phai chiu 4n phi phiic thim. Hoan tra lai cho ba P 300.000
(ba tram nghin) dong tién tam Gng an phi phuc thim di ndp theo Bién lai thu sb
0001489 ngay 11/5/2021 ciia Chi cuc Thi hanh 4n déan sy thanh phé Tay Ninh, tinh
Tay Ninh.

- Ba Pham Thi H khong phai chiu an phi phuc thim. Hoan tra lai cho ba V
300.000 (ba tram nghin) dong tién tam Gmg an phi phuc tham da ndp theo Bién lai
thu s6 0001493 ngay 12/5/2021 ctia Chi cuc Thi hanh an dan sy thanh phd Tay
Ninh, tinh Tay Ninh.

- Khéu trir s6 tién ba V da ndp tam tng an phi so tham 1a 8.750.000 (tam
triéu bay trim nam muoi nghin) dong tai Bién lai thu s6 0000474 ngay 21/8/2020
va 300.000 dong tién tam Gng 4n phi phiic thim ciia Chi cyc Thi hanh an dan su
thanh phd Tay Ninh, tinh Tay Ninh. Ba V con phai ndp sb tién con lai 1a 8.550.000
(tam triéu nam trim nim muoi nghin) dong.

Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- Vu Gidm doc kiém tra [I-TANDTC; THAM PHAN — CHU TQA PHIEN TOA
- TANDCC tai TP. H5 Chi Minh; )

- VKSNDCC tai TP. H6 Chi Minh;

- VKSND tinh Tay Ninh;

- TAND thanh phd Tay Ninh, tinh Tay Ninh;

- Chi cuc THADS thanh phd Téy Ninh, tinh T4y Ninh;

- Puong sy;

- Phong HCTP-TAND tinh Téay Ninh;

- Phong KTNV-TAND tinh T4y Ninh; A n

- Luu: ho so, luu trix, tap an. Ho Dwong Liém



