TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HAI PHONG Poc lap - Tw do - Hanh phtc

Ban an sb: 04/2020/LD-PT
Ngay 12-6-2020
V/v tranh chap vé BHXH, BHYT,
BHTN va trg cap thdi viéc
khi chim dut hop ddng lao dong

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HAI PHONG

- Thanh phan Hgi dang xét xa phac tham gém co:

Tham phén - Chui toa phién toa: Ba Luong Thi Hai Ha

Céac Tham phan:

Ong Nguyén Van Duong

Ba Nguyén Thi Thu Thuy

- Thar ky phién toa: Ong Hoang Viét Thang - Thu ky Toa an nhan dan thanh
phd Hai Phong.

- Pgi dign Vién Kiém sat nhan dan thanh phé Hdi Phong tham gia phién
tda: Ba Ngb Kiéu Dang - Kiém sat vién.

Ngay 12 thang 6 nam 2020, tai tru s Tod 4n nhan dan thanh phé Hai Phong
xét xu phic tham cong khai vu 4n lao dong thu 1y s6 06/2020/TLPT-LD ngay 20

thang 2 nam 2020 v& viéc tranh chap vé bao hiém xa hoi, bao hiém y té, bao hiém
that nghiép va tro cap théi viéc khi cham dat hop ddng lao dong.

Do Ban an lao dong so tham sé 04/2019/LD-ST ngay 07 thang 11 nim 2019
ctia Toa &n nhan dan quan Duong Kinh, thanh phd Hai Phong bi khéng céo.

Theo Quyét dinh dua vu an ra xét xur phlc tham sé 14/2020/QD-PT ngay
13/5/2020 va Quyét dinh hodn phién toa sé 19/2020/QDPT-LD ngay 29/5/2020
gitra cac duong su:

- Nguyén don: Chi Nguyén Thi N, sinh nam 1988; noi cu tra: Thon H, x& T,
huyén K, thanh pho Hai Phong; vang mat.

Nguoi dai dién hop phap: Ong Pham Van H, sinh nim 1957; noi cu tri: TO
18, cum 3, phuong N, quan K, thanh phé Hai Phong (theo Hop dong ay quyén
ngay 08 thang 3 nam 2019); c6 mat.



- B don: Cong ty TNHH V (goi tat 1a Céng ty V); dia chi tru so: S 1166,
duong N, phuong B, quan H, thanh phé Hai Phong, vang mat.

Nguoi dai dién hop phap: Ong Poan Anh T, sinh nam 1979; chuc vu: Phé
giam déc Nha may Giay Lién Dinh - Céng ty TNHH V (theo vin ban uy quyén sb
22/GUQ-DV ngay 14/5/2020); c6 mat.

- Nguoi ¢6 quyén loi nghia vu lién quan: Bao hiém xa hoi thanh phé Hai
Phong; dia chi: S6 2A T, quan H, thanh phb Hai Phong.

Nguoi dai dién hop phap: Ba Binh Thi Lan H, 6ng Pham Van M, ba
Nguyén Thi Quynh T (theo vin ban ty quyén sé 944/UQ-BHXH ngay 15/5/2020
cia Giam dbc bao hiém xa hoi thanh phé Hai Phong); ca ba nguoi cing ving mat
va c6 don dé nghj xét xtr vang mit.

- Nguroi khéng céo:

Ba Nguyén Thi N la nguyén don.

NOQI DUNG VU AN:

Theo don khoi ki¢n va trong qud trinh giai quyét vu dn nguyén don chi
Nguyén Thi N trinh bay:

Thang 7 nim 2006 Chj Nguyén Thi N duoc nhan vao lam viéc tai nha may
giay Lién Dinh thuoc Cong ty TNHH V (viét tat 1a Cong ty V) theo hop dong hoc
nghé, dén thang 8/2006 chi N va Cong ty V ky hop dong lao dong khong xac dinh
thoi han, dén khoang thang 10/2010 chi N duogc bd nhiém lam té truéng bo phan
IE thudc van phong nha may. Ngay 14/01/2018 chi N nghi viéc va dugc Cong ty V
tra s6 bao hiém x& hoi. Trong s6 bao hiém x& hoi thé hién chi N tham gia dong bao
hiém x& hoi tir thang 8/2007 dén hét thang 12/2017. Tién luong lam cin cr dong
BHXH nam 2017 1& 4.012.500 dong, ngoai ra chi N khong dugc nhan tién luong
cua thang 1/2018 va khong dugc nhan ché do tro cap gi khac nén chi N khoi kién
y&u Ccau:

1. Buoc Cong ty TNHH V phai truy nop sé tién trén dong va dong thiéu tién
BHXH, BHYT, BHTN cho co quan Bao hiém xa hoi tir thang 8/2006 dén hét
thang 7/ 2007 la 12 thang.

2. Truy nop so tien dong thiéu BHXH so véi quy dinh cia phép luat trong

khoang thoi gian tu thang 8/2007 dén thang 12/2017.
3. Tratién luong cua nhiing ngdy lam viéc den ngdy 14/1/2018 1a 4.495.829

dong.

4. Tra tjén trg cap thdi viéc cho chi N la 14.525.000 ddng va tién 14 cham
tra tinh dén hét thang 9/2019 1a 2.662.432 dong.

5. Boi thuong thiét hai do chi N khong dugc huong tro cap that nghigp 12
20.058.000 dong va tien lai 1a 3.704.400 dong.



6. Yéu cau co quan Bao hiem xa hoi thanh pho Hai Phong c6 trach nhigm
truy thu so tién do Cong ty TNHH V tron dong, dong thieu tien BHXH, BHYT,
BHTN, BHTN cho quy BHXH va cap lai s6 BHXH cho chi N theo quy dinh cua
phap luat.

Pai dién theo 1y quyeén cuia bi don trinh bay:
1. B4i véi yéu cau truy nop BHXH cho chi N;

Chi N trinh bay: Chi hoc nghé tai Cong ty V tir thang 7/2006 1a khong dung,
ngay 30/8/2006 chi N va Cong ty VV mai ky hop dong hoc nghé véi thoi gian 03
thang. Dén ngay 30/11/2006 chi N va Cong ty V ky hop dong lao dong c6 thai han
la 03 nam tinh tir ngay 30/9/2006. Do so xuat, Cong ty chua lap danh sach tham
gia BHXH cho chi N trong khoang thoi gian tir thang 10/2006 dén thang 7/2007
nén Cong ty déng y dong bo sung BHXH, BHYT, BHTN cho chi N trong thoi gian
tir thang 10/2006 dén hét thang 7/2007 tong cong la 10 thang. Cong ty dong y nop
b6 sung BHXH cho chi N trong khoang thoi gian trén theo quy dinh cua phéap luat.

2. DO v6i yéu cau truy nop so tien dong thiéu BHXH so véi quy dinh cua
phap luat trong khoang thoi gian tir thang 8/2007 dén thang 12/2017;

Trong khoang thoi gian nay Cong ty da thuc hién viéc dong BHXH cho chi
N day da theo mirc luong thoa thuan ghi trong hop dong lao dong va phu luc hop
d6ng lao dong, chi N trinh bay nim 2017 hang thang duoc huong luong 8.300.000
dong 1a khong co can ctr theo phu luc hop dong vi vay Cong ty khong chap nhan
y&u cau cua chi N.

3. Chi N yéu cau Cong ty tra cho chi N tién luong cta thang 1/2018;

Ngay 01/01/2018 chi N c¢6 don xin nghi viéc va dugc Cong ty ddng y nén tur
ngay 01/01/2018 chi N khong di lam nén Cong ty khong tra lwong cho chi N la
dung theo quy dinh cua phap luat, tuy nhién dé hd tro ngudi lao dong khi nghi
viéc, cong ty dong y tra luong cho chi N dén hét ngay 14/01/2018 véi mic luong
theo thoa thuan trong phu luc hop dong lao dong.

4. Béi véi khoan tién tro cap thoi viéc;

Néu theo quy dinh cua phap lut, chi N duoc tra tién tro cap thdi viéc thi
Cong ty dong y tra cho chi N nhung tinh trg cap thdi viéc theo quy dinh cua phap
luat chir khong phai theo nhu cach tinh ctia nguoi dai dién theo uy quyén cua
nguyén don.

5. Doi véi yéu cau boi thuong tien chénh léch do chi N duoc husng tro cap
that nghiép thap hon quy dinh va tién lai suat cua nhirng khoan tién nay;

Cong ty da thyc hién viéc dong BHXH, BHYT, BHTN... cho chi N day du
trén co s¢ muc luong thoa thuan theo hop dong lao dong va phu luc hop dong da
Ky véi chi N nén yéu cau nay cua chi N 1a khong c6 can ctr nén céng ty khdng chap
nhan.

Ngueoi co quyén loi, nghia vu lién quan Bdo hiém xd héi thanh phé Hai
Phong co y kien:



Nguoi lao dong c6 hop dong lao dong tir du 03 thang tro 1én (trudc thoi
diém 01/01/2018), c6 di lam, c6 huéng luong thudc ddi twong bat budc phai tham
gia BHXH, BHTN theo quy dinh. Cin ctr vao Hop dong lao dong ky gitta giira chi
N va Cong ty TNHH V thi truong hop chi N thudc ddi twong phai tham gia
BHXH, BHTN theo quy dinh. Mrc déng BHXH, BHTN dugc tinh trén mirc luong
theo hop ddng lao dong, cu thé 1a luong va cac khoan phu cip luong. Néu co cin
ctr xac dinh nguoi str dung lao ddng va nguoi lao dong thudc truong hop phai dong
bao hiém xa hoi, bao hiém y té, bao hiém that nghiép thi dé nghi Toa an can ct vao
quy dinh cua phép luat yéu cau ngudi sir dung lao dong va ngudi lao dong dong
BHXH, BHTN theo diing quy dinh.

. Giai quyét ciia Toa &n cap so tham:

Tai Ban an lao dong so tham s6 04/2019/LD-ST ngay 07/11/2019 cua Toa
an nhan dan quan Duong Kinh, thanh phd Hai Phong da can cir Biéu 32, Diéu 35,
diém a khoan 1 Biéu 39, khoan 1 Biéu 227, Biéu 228 cta Bo luat T tung dan su;
cac diéu 91, 92, 94 Luat BHXH nam 2006; cac diéu 85, 86, 87, 89 Luat BHXH
nim 2016; Diéu 48, Piéu 186 Bo luat Lao dong; Piéu 357, 468 Bo luat Dan sy;
Nghi dinh 12/1995/ND-CP ngay 26-01-1995; Nghi dinh 05/2015/ND-CP; Nghi
quyét 326/2016/UBTVQH14 ngay 30/12/2016 caa Uy ban thuong vu Qubc Hoi.

Tuyén Xi:

1. Chap nhan mot phan yéu cau khai kién ctua nguyén don nhu sau:

Budc Cong ty TNHH V phai nép bd sung BHXH, BHYT cua chi Nguyén
Thi N cho Bao hiém xa hoi thanh phé Hai Phong tir thoi gian thang 10 nim 2006
dén hét thang 7 ndm 2007 va nop bd sung BHXH, BHYT cua chi Nguyén Thi N
con thiéu tir thoi gian thang 01 ndm 2017 dén hét thang 12 nam 2017 (déng bod
sung doi vai 5% tién phu cap nang nhoc doc hai) nhu sau:

Nim 2006 1a 450.000 dong x 15% x 3 thang = 205.500 dong
Nim 2007 1a 450.000 dong x 17% x 7 thang = 535.500 dong.
Niam 2017 13 200.625 dong x 22% x 12 thang = 529.650 dong

Tong cong 1a: 1.270.650 (mét triéu hai tram bdy mwoi nghin, sau tram ndm
muot) dong

Budc chi N phai nop bé sung nhu sau:

Nam 2006 13 450.000 dong x 5% x 3 thang = 67.500 dong

Nam 2007 13 450.000 dong x 6% x 7 thang = 189.000 dong
Niam 2017 1 200.625 dong x10,5% x 12 thang = 252.800 dong
Téng cong 1a 509.300 (ndm tram linh chin nghin, ba trdm) ddng

Cong ty TNHH V va chi N con phai chiu lai suat do cham déng BHXH voi
|ai suat theo quy dinh cua phap luat BHXH tuong ung véi thoi gian chdm dong.
Khoan tién nay dugc thi hanh ngay mac du co thé bi khang céo, khang nghi.
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Budc Cong ty TNHH V phai tr tien trg cap thdi viéc cho chi Nguyén Thi N
la 7.372.968 dong va 1.351.710 dong tien lai chdm trd tinh tr thang 1-2018 den
ngay Xét xur so tham.

Buoc Cong ty TNHH V phai trd luong cua thang 01/2018 (11 ngay lam
viéc) la 1.944.519 dong va 356.500 dong tien lai cham trd tinh tur thang 02/2018
den ngay xét xir so tham.

Tong cong Cong ty TNHH V phai tra cho chi Nguyén Thi N s6 tién la
11.025.697 dong, lam tron 1a 11.025.700 (mwoi mét triéu, hai mwoi lam nghin, bay
tram) dong.

Ké tir ngay Ban an c6 hiéu luc phap luat hoic ké tir ngay c6 don yéu cau thi
hanh &n cia ngudi duogc thi hanh an cho dén khi thi hanh an xong tat ca cac khoan
tién, hang thang bén phai thi hanh an con phai chiu khoan tién 14i cua s6 tién con phai
thi hanh &n theo muc 14i suat theo quy dinh tai khoan 2 Diéu 357 cua Bo luat Dan sy
nam 2015.

Khong chap nhan céac yéu cau kheoi kién khéc cua chi N.

Ngoai ra ban an con tuyén nghia vu chiu an phi va quyén khang céo cua céc
duong su.

I1. N6i dung khang céo:

Sau khi xét xir so tham, ngay 24/12/2019 Toa 4n nhan dan quan Duong Kinh
nhan dugc don khang cao cua nguyén don vai noi dung khang cao toan b Ban an
s6 04/2019/LD-ST ngay 07/11/2019 caa Tda an nhan dan quan Duong Kinh, thanh
phd Hai Phong va dé nghi Toa &n cip phdc tham hay ban an so tham véi céc 1y do:
Ban an vi pham nghiém trong thu tuc té tung 1am cho dwong su khéng thuc hién
duoc quyén, nghia vu td tung ciia minh, c6 sai 1am trong viéc danh gia, sir dung tai
liéu ching ctr va ap dung phap luat dan dén viéc ra ban an khdng khach quan,
khong toan dién, quyén va loi ich hop phép cia nguyén don ciing nhu loi ich cua
Nha nudce khdong duoc bao vé theo dung quy dinh cua phap luat.

[11. Tai Toa an cap phuc tham:

Nguyén don giit nguyén yéu cau khang cdo. Bi don khong chap nhan khang
c4o cua nguyén don. Nguoi ¢ quyén loi nghia vu lién quan gitt nguy@n y kién tai
Toa an cap so tham.

Pai dién Vién Kiém sat nhan dan thanh phd Hai Phong phét biéu y kién vé
viéc tuan theo phép luat trong qué trinh giai quyét vu an & giai doan phuc tham va
phét biéu y kién vé noi dung khang cao:

- Trong qué trinh giai quyét vu an theo thu tuc phlc tham, Hoi ddng xét xur
d3 chap hanh ding cac quy dinh caa Bo luat T tung dan sy. Nhimg nguoi tham
gia t6 tung da thyuc hién dung cac quy dinh vé quyén va nghia vu cia minh.



- Quan diém vé viéc giai quyét doi voi Ban an, quyét dinh so tham bj khéang
cdo: Di véi cac vi pham vé thu tuc té tung Toa &n cap phic thim co ban da khic
phuc dugc. CAc tai lieu chang ¢t 1am co sé giai quyét vu an miac du con thiéu
nhung d3 duoc bj don tu nguyén chap nhan chi tra cho nguyén don.

Vi vay, cin ct khoan 2 Piéu 308, Diéu 309 B luat t6 tung Dan su, chap
nhan mdt phan yéu cau khang cdo cua nguyén don, sira mot phan Ban an so tham
s6 04/2019/LD-ST ngay 07/11/2019 ctia Toa 4n nhan dan quan Duong Kinh thanh
phd Hai Phong, (c6 bai phat biéu kém theo).

NHAN PINH CUA TOA AN:

Sau khi xem xét céc tai liéu, ching cir ¢6 trong hd so dd dugc xem Xét tai
phién tda, yéu cau khang cao cua nguyén don; viéc giai quyét xét xtr cua Toa an
cap so tham, y kién cua dai dién Vién Kiém sat nhan dan thanh phé Hai Phong
tham gia phién toa, Hoi dong xét xir nhan dinh:

- V& t6 tung:

[1] Nguyén don 1a chi Nguyén Thi N ¢ ky hop déng lao dong véi Cong ty
TNHH V va lam viéc tai nha méay Giay Lién Dinh hoat dong trén dja ban quan
Duong Kinh, chi N khéi kién yéu cau tra cac khoan tién lién quan dén BHXH,
BHTN, BHYT va trg cap thdi viéc dbi voi Cong ty TNHH V nén Toa an cap so
tham da ap dung Diéu 32, Piéu 35, diém a khoan 1 Diéu 39 cua Bo luat T tung
dan sy dé thu ly, giai quyét vu an 1a dung quy dinh.

[2] V& su vang mit cua duong su: hd so vu an thé hién, trong qua trinh t6
tung Toa an di tién hanh tong dat hop 1& cac vin ban té tung ctia Toa an cho cac
duong su. Tai phién tda, nguyén don vang mat, ngudi dai dién theo uy quyén cua
nguyén don vang mit va co6 don dé nghi Toa an xét x{r vang mat nén Toa an cip so
tham d3 can ct khoan 1 Diéu 238 Bo luat TH tung dan su dé xét xir meg mat
nguyén don va dai dién theo iy quyén ctia nguyén don 1a dang quy dinh.

Qua trinh giai quyét vu an, Bao hiém xa hoi thanh phd Hai Phong da c6 quan
diém vé nghia vu dong bao hiém bat budc ctia nguoi sir dung lao dong, nguoi lao
dong giri dén Toa an va dé nghi xét xir vang mat nhu vay 1a thuc hién dang quy
dinh tai Diéu 73 va Diéu 228 cua Bo luat T tung dan su.

[3] Pon khang cdo ciia bi don c6 ndi dung phil hop quy dinh tai Diéu 272 B
luat T tung dan su va thuc hién trong thoi han quy dinh tai khoan 1 Diéu 273 Bo
luat T4 tung dan sy nén dugc chap nhan dé dua ra xét xt phdc tham.

[4] Déi véi yeu cau tam ngumg phién toa dé tiép can cong khai chung cir cua
dai dién nguyén don. Xét thy, yéu cau nay khong thudc truong hop phai tam nging
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phién toa theo cac diéu 259, 304 Bo luat T tung dan sy nén HDXX khong chap
nhan.

[5] Vé viéc danh gia chiing cu:

Trong qué trinh giai quyét vu an tai Toa 4n cap so thim, bi don da giao nop:
Hop ddng lao dong s6 0608315 ngay 30/11/2006 va céc phu luc hop dong tir nam
2008 dén nam 2017 (déu la ban phétd), theo Biéu 95 Bo luat T6 tung dan sy thi
cac tai lieu trén khong dugc coi la chung cu. Tuy nhién tai g1a1 doan phuc tham, bi
don da giao nop bo sung cac tai liéu néu trén la ban sao c6 xac nhan cua co quan
Nha nudc ¢d tham quyén. Noi dung nhiing tai liéu nay khong khac so véi noi dung
tai liéu photd ma bi don cung cap tai Toa &n cap so tham nén khdng 1am thay doi
ban chat, ndi dung vu &n. Nhu vay tai giai doan phic tham, cac vi pham cua toa an
cap so tham da dugc khic phuc. Bé dam bao quyén loi cua cac duong sy, HDXX
xét thay chua dén marc vi pham nghiém trong phai hity an so tham nén khong chap
nhan yéu cau ndy cia nguyén don. Tuy nhién, Toa an cap so tham can phai nghiém
tdc rat kinh nghiém trong viéc thu thap, xem xeét, danh gia tai liéu chung cu.

- V& noi dung:

[6] Doi voi yéu cau truy nop BHXH cho chi N trong khoang thoi gian tir
thang 8/2006 den hét thang 7/2007 1a 12 thang:

Chi N ¢6 ky Hop dong hoc nghé s6 0603815 ngay 30/8/2006 vai Cong ty
TNHH V, thoi gian hoc nghé Ia 03 thang. Ngay 30/11/2006 chi N va cong ty
TNHH V ky Hop dong lao dong sé6 0608315 co thoi han 36 thang ké tir ngay
30/9/2006 dén ngay 30/9/2009, mirc lwong 450.000 dong va co day du cac phu luc
hop dong theo ting thoi ky, dén ngay 02/01/2017 c6 thoa thuan mic luong la
4.012.500 dong/thang. Nhu vay, Toa an so tham xac dinh thoi gian tinh dong bao
hiém tir thang 10/2006 1a ¢o can cu.

Trong Hop ddng lao dong sd 0608315 ngay 30/11/2006 giira chi N va Cong
ty TNHH V ¢6 thoa thuan vé viéc dong BHXH trén mirc luong t6i thiéu. Nhung
trong thoi gian tir thang 10/2006 dén thang 7/2007 Coéng ty chua dong BHXH,
BHYT, BHTN véi thoi gian 1a 10 thang. Nhu vdy yéu cau khoi kién ctia nguyén
don vé viéc truy dong BHXH 14 c6 cén cu.

Viéc truy dong Bao hiém bat budc 1a phu hop tai diém 1.1, khoan 1 Piéu 38
Quyét dinh 595/QD-BHXH ngay 14/4/2017 vé cac trudng hop truy thu: "Truong
hop don vi tron déng, dong khéng diit s6 nguoi thude dién bat budc tham gia, dong
khéng i sé tién phdi déng theo quy dinh, chiém dung tién déng BHXH, BHYT,
BHTN, BHTNLD, BNN (sau ddy goi la tron dong) do co quan BHXH két ludn
thanh tra chuyén nganh dong BHXH, BHYT, BHTN, co quan thanh tra nha nuoc
c6 tham quyén két ludn tir ngay 01/01/2016 thi ngodi viéc truy thu sé tién phdi
dong theo quy dinh, con phdi truy thu sé tién ldi tinh trén sé tién, thoi gian tron
doéng va mire 1di sudt chgm dong ...".



Tai phién toa so tham Céng ty TNHH V dong y dong bd sung thoi gian tur
thang 10/2006 dén thang 7/2007 téng cong 1a 10 thang cho chi N nén Toa cap so
tham da ghi nhan su tuw nguyén cua bi don 12 di dam bao quyén lgi cho nguyén
don. Tuy nhién, Toa &n cap so tham budc nguyén don phai truy dong sd tién bao
hiem con thiéu la chua dam bao quyen lgi cho nguyén don. Baoi €, trong ho so
khong c6 bang Iuwong thoi gian tir thang 10/2006 dén thang 7/2007, bi don ciing
trinh bay do thoi gian da 1au nén khong thé cung cap tai liéu nay cho Toa an nén
khong xac dinh dugc Cong ty da trich tién BHXH, BHYT, BHTN cua chi N chua.
Viéc khéng cung cip duoc tai liéu ching minh 1 16 cia nguoi sir dung lao dong
nén can stra Ban an so tham vé ndi dung nay theo hudng bugc Cong ty V phai truy
dong BHXH, BHYT, BHTN bao gom ca phan cua nguoi lao dong.

Theo quy dinh tai Diéu 36 Nghi dinh s6 12/ND-CP ngay 26-01-1995 thi ndm
2006 nguoi st dung lao dong phai dong 15% va nguoi lao dong phai dong 5% tien
lrong hang thang. Theo quy dinh cua cac dicu 91, 92 Luat BHXH nam 2006 thi
ndm 2007 ngudi s dung lao dong phai dong 17% va ngudi lao dong phai dong 6%
tien lvong hang thang. Nhu vay Cong ty TNHH V phai dong bo sung BHXH cho
chi N nhu sau:

Nim 2006 1a 450.000 dong x 15% x 3 thang = 202.500 d6ng

Nam 2007 13 450.000 dong x 17% x 7 thang = 535.500 dong

Cong ty TNHH V phai dong ca phan BHXH cho chi N:

Niam 2006 1a 450.000 dong x 5% x 3 thang = 67.500 dong;

Nam 2007 13 450.000 dong x 6% x 7 thang = 189.000 dong.

Tong cong: 202.500 dong + 535,500 dong + 67.500 dong + 189.000 dong =
994.500 dong.

[7] Chi N yéu cdu déng bd sung BHXH con thiéu tir thoi gian thang 8/2007
dén thang 12/2017;

Pbi voi mic lwong dong BHXH tir thang 8/2007 dén thang 12/2016: Xét
thay, gilta Cong ty V va chi N da ky két Hop dong lao dong 0608315 ngay
30/11/2006 theo d6 muc luong thoa thuan trong hop dong 1a 450.000 dong/thang.
Sau d6, hai bén tiép tuc can cir vao hop dong lao dong va ky cac phu luc hop dong
vao cac nam 2008, 2009, 2011, 2013, 2014, 2015, 2016 dé diéu chinh mirc lvong
cho chi N theo dung quy dinh. Theo Khoan 2 Piéu 45 Nghi dinh 152/2006/ND-CP
ngay 22 thang 12 niam 2006 ctia Chinh pht hudng din thi hanh mot s diéu cia
Luat Bao hiém xa hoi vé Bao hiém xa hoi bat budc quy dinh: “Ngwoi lao dong
dong Bdo hiém xd hoi theo ché dé tién lwong do ngwoi sir dung lao déng quyét
dinh thi tién lwong, tién cong thang déng BHXH la mike tién lwong, tién cong ghi
trong hop dong lao déng".

Nhu vay, mtrc luong lam co sé dong BHXH theo HDLD, PLHPLD cho chi
N dén thang 12/2016 nhu Ban 4n so tham xac dinh la ding quy dinh.



Dbi v6i muirc lvong dong BHXH nim 2017:

Khoan 2 Diéu 89 cua Luat Bao hiém xa hoi nam 2014 quy dinh: “Péi Vi
nguoi lao dong dong BHXH theo ché dg tién lwong do nguoi sir dung lao dong
quyét dinh thi tién lwong thing déng BHXH la mirc lirong va phu Cdp hrong theo
quy dinh cua phap ludt lao dong".

Theo quy dinh tai cac khoan 1, 2 Diéu 17 Nghi dinh 115/2015/ND-CP ngay
11 thang 11 nam 2015 cua Chinh pha huéng dan thi hanh mot s diéu cua Luat
Bao hiém x& hoi nam 2014 vé Bao hiém bat budc: "Tién lwong thing déng bao
hiém xa héi doi Véi nguoi lao ddng déng bao hiém xa hgi theo ché dé tién lwong
do nguoi sir dung lao ddng quyét dinh tai khodn 2 biéu 89 cua Ludt Bao hiém xa
héi diege quy dinh nhuwe sau: Tir ngay 01 thang 01 nam 2016 dén 31 thang 12 nam
2017, tién lwong thang dong bdo hiém xa héi 1a mize lwong va phu cdp lwong theo
quy dinh cua phap ludt vé lao déng ghi trong hop dong lao déng".

Niam 2017, chi N duoc huong phu cap 5% niang nhoc doc hai, nhung Cong
ty thira nhan chwa déng da cho nguoi lao dong va dong ¥ dong bo sung bao gom ca
phan cua nguoi lao dong, cu thé:

Trong phu luc hop déng lao déng ngay 02/01/2017 c6 ghi tién luwong 1a
4.012.500 dong, phu cap tién nang nhoc doc hai 1a 5%. Theo s6 BHXH cua chi N
thi Cong ty TNHH V da dong thiéu tién phu cap nang nhoc doc hai 1a 5% tir thang
1/2017 dén hét thang 12/2017.

Vi vay, Cong ty TNHH V phai dong bo sung cho chi N sé tién: 200.625
dong x 5% x 22% x 12 thang = 529.650 dong

cong ty TNHH V phai dong ca phan cho chi N:
200.625 ddng x 5% x 10,5% x 12 thang = 252.787 dong
Tong cong: 529.650 dong + 252.787 ddéng = 782.437 dong.

[8] Yéu cau Cong ty TNHH V tra tién luong cho nhiing ngay lam viéc cia
thang 1/2018 1a 4.495.829 dong;

Tai phién toa so tham, bi don ddng ¥ tra luong cho chi N trong thoi gian 1am
viéc tir 01/01/2018 dén 14/01/2018 1a 11 ngay lam viéc. Mirc luong chi tra theo
phu luc hop dong ngay 02/01/2017 14 4.012.500 dong. Chi N yéu cau tra luong
thang 01/2018 v6i mirc lwong 1a 7.350.000 dong nhung khong c6 tai liéu ching cir
dé chimg minh murc luong ma chi N thuc linh nén chap nhan mot phan yéu cau cia
chi N vé tra luong thang 01/2018 12 11 ngay cong lam viéc. Cu thé la: (4.012.500d
+4.012.500d x 5%)/24 ngay x 11 ngay = 1.931.015 ddng.

Do viéc chim tra tién luong cho chi N nén bi don phai chiu 14i suat theo quy
dinh tai khoan 2 Piéu 357 Bo luat Dan sy, thoi gian tinh 1ai tor thang 2/2018 dén
ngay xét xir so tham 1a: 1.931.015 x 10%/nam x 01 ndm 10 thang = 354.019 dong.

Téng cong: 1.931.015 dong + 354.019 dong = 2.285.034 dong
Nhu vy, chi chip nhan mdt phan khang cdo nay cia chi N.
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[9] D6i vai yéu cau tra tién trg cap thoi viéc va tién Iai cia viéc cham tra:

Theo quy dinh tai Dicu 48 Bo luat Lao dong va Dieu 14 Nghi dinh 05/ND-
CP ngay 12/01/2015 cuaa Chinh phu quy dinh chi tiét va hudng dan thi hanh mot so6
noi dung caa Bo luat Lao dong thi:

"1. Khi hop déng lao dong cham diit theo quy dinh tai cac khoan 1, 2, 3, 5,
6,7,9val0 ,Biéu 36 cua B¢ ludt nay thi nguoi su dung lao dong co trdach nhiém
chi tra tro cap thoi viéc cho nguoi lao dong da lam viéc thuong xuyén tir du 12
thang tro lén, moi nam lam viéc dwoc tro cap mot nuwa thdng tién luong.

2. Thoi gian lam viéc d@é tinh tro' cap thdi viéc 1a tong thoi gian nguoi 1ao
dong da lam vige thuc té cho nguoi sur dung lao dong trur di thoi gian nguoi 1ao
dong da tham gia Bao hiem that nghi¢p va thoi gian da duwoc nguoi si dung lao
dong chi tra tro cap thoi viec™

3. Tién lwong dé tinh tro cdp théi viéc la tién lwong binh qudn theo hop
dong lao dong ciia 06 thang lién ké truede khi nguoi lao déng théi viéc".

Tong thoi gian 1am viéc ciia chi N tai Cong ty V tir thang 9-2006 dén hét
thang 12/2017 13 11 nam 4 thang, thoi gian chi N chua dugc tham gia bao hiém
that nghiép 1a 3 ndm 2 thang duoc tinh tron thanh 03 nam 06 thang, mdi ndm chi N
dugc hudng trg cip thit nghiép bang Y thang luong trung binh cua 6 thang trudc
khi chi N nghi viéc. Tir thang 01 dén hét thang 12-2017 luong ctia chi N duoc
huong 1a 4.012.500 dong va 5% tién phu cap, nhu vay luong binh quén theo hop
dong lao dong tir thang 1 dén thang 12/2017 caa chi N 1a: 4.012.500 + (4.012.500
X5%) = 4.125.125 dong.

 Tién trg cap thoi viéc cuia chi N 1a: 4.125.125 dong x 1,75 thang = 7.372.968
dong.

Do viéc cham tra tién trg cap thoi viéc cho chi N nén Cang ty TNHH V phai
chiu 1ai suat theo quy dinh tgi cac dieu 357, 468 Bo luat Dan su tinh tur thang
1/2018 deén ngay xet xur so tham la: 7.372.968 dong x 10%/nam x 1 ndm 10 thang
= 1.351.710 dong.

Tong cong: 7.372.968 dong + 1.351.710 dong = 8.724.678 dong

Tai phién toa so tham bi don dong y tra so tién tro cap thoi viéc va tién lai
cham tra cho chi N nhu trén, Toa an cap so tham ghi nhan sy tu nguyén cua bi don
la pht hop quy dinh cta phép luat nén khong ¢ can ctr chap nhan khang céo noi
dung nay.

[8]. Vé an phi:
An phi so tham: Stra mot phan ban an so tham vé phan &n phi.
An phi phic tham: Chi N khdng phai ndp an phi lao dong phtc tham.

Vi cac |& trén,
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QUYET PINH:

Can cu cac biéu 147, 148; khoan 1 biéu 32; diém ¢ khoan 1 Diéu 35; diém
a khoan 1 Diéu 39, diém b khoan 3 Diéu 38; Diéu 293; khoan 2 biéu 308 cua Bo
luat T tung dan su;

Cin cir cac diéu 48, 186 Bo luat Lao dong nam 2012;

Can cur cac didu 91, 92, 94 Luat Bao hiém x& hoi nam nam 2006; cac diéu
85, 86, 87, 89 cua Luat Bao hiém x4 hoi nam 2014;

Can ct Nghi dinh 12/1995/ND-CP; Khoan 2 Diéu 45 Nghi dinh
152/2006/ND-CP ngay 22 thang 12 nim 2006; khoan 1, 2 Biéu 17 Nghi dinh
115/2015/ND-CP ngay 11 thang 11 nam 2015; Nghi dinh 05/2015/ND-CP; Nghi
quyét 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Qubc Hoi.

Tuyén Xi:

Chap nhan mét phan yéu cau khang céo cua nguyén don, sira mot phan Ban
an so tham nhu sau:

- Buoc Cong ty TNHH V phai nop bo sung BHXH, BHYT cua chi Nguyén
Thi N cho Bao hiém x& hoi thanh phd Hai Phong tir thang 10/2006 dén hét thang
7/2007 va nop bo sung BHXH, BHYT cua chi Nguyén Thi N con thiéu tir thang
01/2017 dén hét thang 12/2017 (déng bd sung dbi véi 5% tién phu cap niang nhoc
doc hai) cu thé nhu sau:

cong ty TNHH V phai dong bo sung BHXH cho chi N:

Niam 2006 1 450.000 dong x 15% x 3 thang = 202.500 ddng

Nim 2007 1a 450.000 dong x 17% x 7 thang = 535.500 dong

Niam 2017 14 200.625 dong x 5% x 22% x 12 thang = 529.650 dong
Cong ty TNHH V phai dong ca phan BHXH cho chi N:

Nam 2006 13 450.000 dong x 5% x 3 thang = 67.500 dong;

Nam 2007 13 450.000 dong x 6% x 7 thang = 189.000 dong.

Nam 2017 1a 200.625 dong x 5% x 10,5% x 12 thang = 252.787 ddng
Téng cong: 1.776.937 dong.

Ccong ty TNHH V con phai chiu I4i suat do cham dong BHXH cho co quan
Bao hiém x& hoi thanh phé Hai Phong véi mac 13i suat theo quy dinh cua phap luat
BHXH tuong ung vai thoi gian cham dong.

- Budc Cong ty TNHH V phai tra tién trg cap théi viéc cho chi Nguyén Thi N
1a 7.372.968 ddong va 1.351.710 dong tién I4i cham tra tinh tir thang 1-2018 dén
ngay xét Xt so tham. Tong cong: 8.724.678 dong (tam triéu bay tram hai muoi bon
nghin sau trim bay muoi tam dong).
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- Buéc Céng ty TNHH V phai tra lvong cua thang 01/2018 (11 ngay lam
viéc) cho chi Nguyén Thi N 14 1.931.015 dong va 354.019 ddng tién 14 cham tra
tinh tir thang 02/2018 dén ngay xét xir so tham. Tong cong: 2.285.034 dong (hai
triéu hai trim tdm muoi nim nghin khong trim ba muoi tu d6ng).

Ké tir ngay Ban an, quyét dinh c6 hiéu luc phap luat (d6i véi cac truong hop
co quan thi hanh 4n c¢6 quyén chu dong ra quyét dinh thi hanh an) hoic ké tir ngay
c6 don yéu cau thi hanh an cua ngudi dugc thi hanh 4n (d6i véi cac khoan tién
phai tra cho ngudi dugc thi hanh an) cho dén khi thi hanh an xong, bén phai thi
hanh an con phai chiu khoan tién 14i cua s tién con phai thi hanh an theo murc 13i
suat quy dinh tai Didu 357, Diéu 468 cta BO luat Dan su nam 2015.

V& &n phi:

- An phi so thim: Nguyén don khong phai chiu &n phi lao dong so tham, bj
don phai chiju 330.291 ddng &n phi lao dong so tham.

- An phi phic tham: Nguyén don khong phai chiu &n phi lao dong phuc tham.
Ban an phuc tham c6 hiéu luc phép luat ké tir tuyén an.

Truong hop Ban an duoc thi hanh theo qui dinh tai Piéu 2 Luat Thi hanh an
dan sy, nguoi duoc thi hanh &n, nguoi phai thi hanh an dan su c6 quyén thoa thuan
thi hanh &n, quyén yéu cau thi hanh an, ty nguyén thi hanh an hoic bi cudng ché
thi hanh &n theo qui dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh &n dan su; thoi hiéu
thi hanh an duoc thuc hién theo qui dinh tai Diéu 30 Luat Thi hanh &n dan su.

Noi nhgn: TM. HOI PONG XET XU PHUC THAM

- TAND quan Duong Kinh; THAM PHAN - CHU TQA PHIEN TOA
- VKSND thanh pho Hai Phong;

- Chi cuc THADS quan Duong Kinh;

- Cac duong sy;

- Luu: VP, hd so vu an, TKT.

Lwong Thi Hai Ha
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