TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH TAY NINH Poc lap - Tu do - Hanh phuc

Ban 4n sb: 205/2022/DS-PT
Ngay: 12-9-2022

V/v: “Tranh chéap hop dong
g6p hui, vay tai san”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TAY NINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa: 6ng Pham Vin Tam.

Cdc Tham phdn: 6ng Ha Chi Quéc; 6ng H6 Vin Cuong.

Thuw ky phién toa: 6ng Thai Cong Hau — Thu ky Toa an nhan dan tinh
Tay Ninh.

- Dai dign Vign kiém sdt nhédn dan tinh Tdy Ninh tham gia phién toa: ba
Huynh Thi Mgng Thuy - Kiém sat vién.

Trong ngay 12 thang 9 ndm 2022, tai try s¢ Toa an nhan dan tinh Tay
Ninh, xét xtr phtic tham c6ng khai vu an thu 1y s0 225/2022/TLPT-DS ngay 12
thang 8 nam 2022, vé “Tranh chap hop dong gop hui, vay tai san”.

Do Bén 4n Dén sy so tham s6 16/2022/DS-ST ngay 29-6-2022 cta Toa &n
nhan dan huyén Bén Cau, tinh Tay Ninh bi khang cao.

Theo Quyét dinh dua vu an ra xét xa phuc thim sb: 242/2022/QD-PT
ngay 19 thang 8 nam 2022, giira cac duong su:

1. Nguyén don: chi Cao Thuy L, sinh ndm 1984; dia chi: apCS,xaL G,
huyén Bén Cau, tinh Tay Ninh; c6 mat.

2. Bi don: ba Ngé Thi P, sinh naim 1967; dia chi: ap P T, xd L P, huyén
Bén Cau, tinh Tay Ninh; c6 mat.

3. Nguoi khdang cdo: ba Ngo6 Thi P —1a bi don.

NOI DUNG VU AN:

Theo don khéi kién va trong qud trinh t6 tung, nguyén don chi Cao Thiy
L trinh bay:

. Vao ngay 19-6-2021 am lich, chj c6 cho ba P vay sO tién 30.000.000
dong, hai bén c6 lam giay tay, ba P ky tén va lan tay, théa thuan 1ai suat

1.500.000 dong/thang, thoi han vay 01 thang, tuy nhién thoa thuén trén khong
ghi vao trong gidy no, sau d6 ba P khong tra von ciing khong tra 14i suat cho chi.
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Ngoai ra, ba P con tham gia 08 day hui do chi 1am cht thao, cu thé nhu
sau.

1. Day hyi 2.000.000 dong (day 1), ngay 20-12-2019 am lich, mot thang
md 01 1an, mén hui vao ngdy 20-7-2021 am lich, gdm 21 phan, ba P tham gia 01
phan. Ba P linh hui vao ngay nao chi khong nhd, nhung khi min hui hai bén
théng nhét ba P con no lai 09 14n hui, con phai gbp véi sé tién 18.000.000 dong.

2. Day huyi 2.000.000 dong (day 2), ngay 20-12-2019 am lich, mot thang
mo 01 1an, min hui vao ngdy 20-7-2021 am lich, gdm 21 phan, ba P tham gia 01
phan. Ba P linh hui vao ngiy nao chi khong nhd, nhung khi man hui hai bén
théng nhat ba P con no lai 09 1an hui, con phai gop véi s6 tién 18.000.000 dong.

3. Day hui 2.000.000 ddng (day 1 va 2), ngay 10-4-2020 (ngay dwong
lich, thang am lich), mot thang m¢ 01 lan, man hui vao ngay 10-12-2021 &m
lich, mdi day hui gdm 21 phan, ba P tham gia mdi day 02 phan. Ba P linh hui
vao thang 6, 7, 10 va 12-2020; sau khi linh hui vao thang 12-2020 xong, ba P

khong gop hui nita, hién tai con no lai 12 lan hui, con phai gop voi sb tién
96.000.000 dong.

4. Day hyi 2.000.000 dong (day 1), ngay 09-10-2020 am lich, mot thang
mo 01 1an, mén hui vao ngdy 09-6-2022 am lich, gom 21 phan, ba P tham gia 01
phan. Ba P linh hui vao ngay 09-3-2021, sau khi linh hui xong thi ba P khong
g(?p hui nira, hién tai con no lai 15 lan hui, con phai gop voi sb tién 30.000.000
dong.

5. Day hui 2.000.000 dong (ddy 2), ngay 09-10-2020 am lich, mot thang
m¢ 01 1an, man hui vao ngay 09-6-2022 am lich, gdm 21 phan, ba P tham gia 01
phan. Ba P linh hui vao ngay 09-3-2021, sau khi linh hui xong thi ba P khéng
g6p hui nita, hién tai con ng lai 15 lan hyi, con phai gop véi so tien 30.000.000
dong.

Tong cong ng hyi 1a 192.000.000 dong, ba P ¢6 nhd me rudt 1a ba Nguyén
Thi H tra cho chi 3.000.000 déng, khau trir con no lai 189.000.000 dong.

Tat ca cac day hui néu trén chi déu c6 ghi vao s theo ddi. Tuy nhién, day
hui tai myuc 1 va 2 do man hui d3 1au nén chi khong con giit s0, cac diy hui con
lai chi dd cung cap gidy hui. Sau d6, hai bén c6 chot lai no hui va lam gidy no
vao ngay 15-12-2021, ba P thira nhan con no tién hui 189.000.000 dong, ba P ky
tén va lan tay trén gidy no, gidy niy chi di ndp cho Toa 4n. Chi cé yéu cau tra
nhiéu lan, ba P hen khi ndo ban dat s& tra nhung khi ban dat xong van khong tra,
sau do lai tiép tuc giao dich phan dat con lai nham trén tranh nghia vu tra ng.
Chi khot kién yéu céu ba P tra sb tién 219.000.000 dong, trong do tién vay la
30.000.000 dong va tién hui 1a 189.000.000 dong, khéng yéu cau tinh 13i suat.

- Bi don ba Ngé Thi P trinh bay: cach day khoang 02 nam, ba c6 vay cua
chi L sé tién 30.000.000 dong, thoi gian cu thé ba khong nhd 13, khi vay khong
lam gidy to. Ngay 12-11-2021 am lich, chi L lam gidy no, ba c6 ky tén va lan
tay. Tir khi vay, ba tra 1ai du cho chi L 1.500.000 dong/thang, chi tir thoi diém
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Tét Nguyén dan nam 2022 cho dén nay, ba khong tra nita do tinh hinh dich bénh
khong di lam duogc, viéc giao nhan tién 1ai khéng lam giay to.

Déi voi tién no hui thi chi L trinh bay khong dung. Ba chi con ng chij L
tién hui con phai gép cua 02 day hui 2.000.000 dong/day, hyi mé vao ngay
mung 9 hang thang (con cu thé vao thang va nim nao ba khong nhd), mdi day
hui gdm 21 phan, ba da linh hui hét ca 02 ddy, linh hui khi nao ba khong nhd,
sau khi linh hui ba c¢6 gép hui khoang 01-02 lan thi khong gop nira. Hién tai, ba
con ng lai khoang 16-17 1an hyi con phai gbp, véi sé tién khoang 64.000.000
d6ng. Ba thira nhan c6 nhd me rudt 1a ba Nguyén Thi Hoa tra cho chi L
3.000.000 dong, sau khi khau trir ba udc tinh con no lai tién hui cta chi L
64.000.000 dong.

Doi voi ddy hui tai myc 1,2 ma chi L trinh bay, ba xac nhan c6 tham gia
va gop hui day di nhung khong co gidy to chung minh; theo thuong 1¢, khi dén
ngay gop thi hai bén giao nhan tién, khong 1ap giay to.

Pbi v6i day hui tai muc 3 ma chi L trinh bay, ba x4c nhan c6 tham gia
nhung chi tham gia 02 phan va da gop hui day du, tuy nhién ba khong c6 glay to
dé chung minh; theo thuong 18, khi dén ngay gop thi hai bén giao nhan tién,
khong lap gidy to. Sau do, ba dugc ngudi tham gia gop hui chung cho muon
giay hui va ba da pho-to, giao nop cho Toa an, ndi dung trén gidy hui thé hién
chi L da danh dau (x) day du dén man hui, chtmg to ba da goép hui day du. Con
02 phén hui con lai chi L tu ¥ x6a, xong ghi tén cta ba thém vao va cho rang ba
tham gia 04 phan.

 Bachi dong y mot phan doi v6i yéu cau khoi kién ciia chi L, cu the ba chi
dong y tra cho chi L 30.000.000 dong tién vay va tién hui la 64.000.000 dong.
Ngoai ra, ba khong yéu cau gi khac.

Tai Ban dn Ddn sy so tham so 16/2022/DS-ST ngay 29-6-2022 ciia Toa
an nhan dan huyén Bén Cau, tinh Tay Ninh da quyét dinh:

Cian ctr vao Diéu 463, 466, 470 va 471 clia Bo luat Dan sy;

Cin cir vao Dicu 147 va khoan 2 Diéu 26 cua Nghi quyét so:
326/2016/UBTVQH ngay 30-12-2016 quy dinh vé mc thu, mién, giam, thu,
ndp, quan 1y va sur dung an phi va I¢ phi Toa an,

~ Chép nhan yéu cau khoi kién ctia chi Cao Thily L doi véi ba Ngo Thi P,
vé “ Tranh chap hgp dong vay tai san va hop dong gop hui”.

Budc ba Ngo Thi P c6 nghia vu tra cho Chi‘ Cao Thuy L sd tién
219.000.000 (hai tram muoi chin tri¢u) dong, trong do tién ng vay 1a 30.000.000
dong va tién ng hui 1a 189.000.000 dong.

Ngay 12-7-2022, ba P khang céo, cho rang ban than khong bict chix, chi L
cling khong doc noi dung giay no ngay 15-12-2021 cho ba nghe dé ky tén va lan
tay, cho nén chi dong y tra 30.000.000 dong tién ng vay va 64.000.000 dong tien
no hui.
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Tai phién toa phiic tham: chi L giit nguyén yéu cau khai kién; ba P giir
nguyén yéu cau khang céo.
* Phan tranh luan:

- Ch; L trinh bay: sé tién 189.000.000 dong duoc trich tir ching tir goc 1a
08 day hui 2.000.000 d6ng/thang ma ba P tham gia nhung khong gop hui chét
ma khéng cé gidy xac nhan no; tong cong, tién hui chét cua 08 day hui ma ba P
khong gop 1a 192.000.000 dong, chi di dong choang cho ba P toan bo sb tién
nay, sau d6 ba P ¢6 nhd me rudt 1a ba Nguyén Thi H tra cho chi 3.000.000 dong,
con no lai 189.000.000 ddng, chi kéu con chi viét gidy noi dung ba P ng
189.000.000 dong dua cho ba P ky tén va lan tay; trude khi ba P l1an tay, chi co
doc cho ba P nghe.

- Ba P trinh bay: ba chi tham gia gop 02 day hui 2.000.000 dong/thang do
chi L 1a chu thao, khui hui ngay mung 09 hang thang (khong nhé ngay, thang
mo hui); sau khi linh hui xong, ba con no chi L tién hui chét caa 02 day hui nay
la 64.000.000 dong. Ngoai ra, ba khong ng chi L s tién nao khac. Viéc ba lan
tay trén gidy no la do ba khong biét chit, chi L khong doc ndi dung gidy no cho
ba nghe.

Y kién ciia Pgi dién Vién kiém sat nhan dan tinh Tay Ninh tham gia
phién toa:

- V& to tung: Viéc tuan theo phap luat t6 tung ctia Tham phan, Hoi dong
xét xtr, Thu ky phién toa ké tir khi thu 1y vu an cho dén trude thoi diém Hoi
ddng xét xtr nghi an da thyuc hién dung quy dinh phéap luat. Viéc chap hanh phap
luat cia nguoi tham gia td tung thue hién dung quy dinh phap luat.

- V& 1n6i dung: chi L khong cé ddy du chtng cir chimng minh rang ba P no
s6 tién 189.000.000 dong, khéng céo ctia ba P 1a c6 can ctr. D& nghi Hoi dong
xét xr can ctr khoan 2 Piéu 3708 cia Bo luat T6 tung dan su, chap nhan khang
cao cua ba P; stra ban an so tham.

NHAN PINH CUA TOA AN:

Cdn cir vao cdc tai lieu, chuieng cir dc,? duwoc xem xét tai ghién toa; can cur
vao ket qua tranh tung tai p@ién toa, y kien Pai dién Vién kiém sat, xét khang
cao cua ba Ngb Thi P, Hoi dong xét xir nhdn dinh nhw sau:

[1] Vé 6 tung: dwong su khang cdo ban an so tham trong thoi han luat
dinh, phu hop tai Diéu 271, 273 cta B6 luat T6 tung dan su.

[2] Vé noi dung: chi Cao Thiy L khdi kién ba Ngo Thi P cho rang ba P
tham gia gop hui nhung kh@ng thuc hién dang nghia vu cta hui Vjén, linh h}_li
xong khong gop hui chét, so tién hyi ba P con ng 1a 189.000.000 dong, yéu cau
ba P tra no; bf}l P chi thira nhan tham gia gép hui véi chi L 02 day hui, chi con ng
64.000.000 dong.

[3] Xét khang cdo cua ba P, thdy rang:

[3.1] V& chtng ct: tir thang 12 nam 2019, chi L 1a chi thao cac day hui,
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nhung gidy hui khéng c6 chit ky caa hui vién, chi L khong giao gidy hui cho hui
vién, khi hui vién linh hui chi ciing khong lam bién nhan dé chang minh viéc
giao tién linh hui. Nhan thiy, giao dich gop hui cua chi L di khong thuc hién
dung quy dinh tai Diéu 7, 8 va 13 cua Nghi dinh s6 19/2019/ND-CP ngay 19-02-
2019 cua Chinh Phu, quy dinh vé “hui, ho, biéu, phwong”. Vian ban hyi do chij L
lap khdng thé hién rd sb day hui ba P tham gia, khong c6 ching ctr chung minh
ba P khdng gop hui chet gidy hui tay x06a, dan gidy de tén hui vién. Chi L trinh
bay trong gidy hui mdi 6 danh dau (X) coi nhu hui vién da dong xong, s6 tién ba
P no Ia trich tr 08 day hyi, nhung qua dol chiéu chang tir goc (glay hui) chi L
cung cap thi khdng c6 co s¢ xdc dinh s6 no trén duoc trich tir cac gidy hui nay,
tat ca cac 0 trong gidy hui c6 tén P déu duoc danh (X), chi L khéng co ching ct
khéc chimg minh d& déng choang hui chét cho ba P. Ba P 1a nguoi khdng biét
chir nhung gidy no do chi L lap khong c6 nguoi l1am ching, chi L cho rang c6
doc cho ba P nghe nhung ba P khong thtra nhan, chi L khong c6 can cu gi khac
ching minh ba P ng 189.000.000 dong. Cap so tham dua vao gidy no do chi L
lap ngay 15-12-2021, c6 dau van tay cia ba P dé chap nhan yéu cau khai kién
cua chi L, bugc ba P phai tra toan b $6 tién 189.000.000 dong 1a chua déanh gia
toan dién vé chung ctr, bai € chung tur g6c chi L trinh bay phai phu hop Vi giy
ng chi L cung Cap thi chang ctir méi dam bao tinh khach quan, viing chac; ching
ctr chi L cung cip chua dam bao tinh thuyét phuc nén khang céo cua ba P 14 c6
can ctr, duoc Hoi dong xét xir chap nhan.

[3.2] T nhitng phan tich trén, Hoi ddng xét xir chap nhan khang céo caa
bi don, sira an so tham; chap nhan moét phan yéu cau khai kién cua chi L, budc
ba P phai tra cho chi L s6 tién no hui 64.000.000 ddng 1a phi hop tai Biéu 471
cua Bo luat Dan sy. Khong chip nhan yéu cau khoi kién cua chi L vé viéc doi ba
P tra tién no hui 125.000.000 dong.

[4] Dﬁé nghi cua Pai dién Vién kiém sat nhan dan tinh TAy Ninh tai phién
toa phuc tham 1a c6 cén clr nén chap nhan.

[5] Bdi véi s6 tién 30.000.000 dong ma ba P vay cua chi L, do khdng cé
khang cao, khang nghi nén khong xem xeét.

[6] Vé an phi dan su so tham: cin cir khoan 4 Diéu 26 ciia Nghi quyét sb
326/2016/UBTVQH14 ngay 30-12-2016;

- Chi L phai chiu an phi dan su so tham vé phﬁn‘ yéu cau khong duoc Toa
an chap nhan la 125.000.000 dong x 5% = 6.250.000 dong.

- Bé} P phai chiu an phi dér} su so thAm vé phﬁn y@u cau cua chi L duoc
Toa an chap nhan la 94.000.000 dong x 5% = 4.700.000 dong.

[7] An phi dan su phuc tham: do stra 4n so tham nén cac duong sy khong
phai chiu an phi phtc tham theo quy dinh tai khoan 2 Diéu 29 cia Nghi quyét sd
326/2016/QH.

Vi cac 1€ trén;
QUYET PINH:
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Cian ¢t khoan 2 Diéu 309 ctua B6 luat TH tung dan sy;
Chép nhan khang céo cua bi don ba Ngb Thi P.

Stra Ban 4n Dén sy so tham s6 16/2022/DSST ngdy 29-6-2022 ctia Toa 4n
nhin dan huyén Bén Cau, tinh Tay Ninh.

Can ctr vao Diéu 463, 466, 470 va Diéu 471 ciia B luat Dan sw; Diéu 7,
8, 13 va 16 cta Nghi dinh s6 119/2019/ND-CP ngay 19-02-2019 caa Chinh phu,
quy dinh vé “hui, ho, biéu, phuong”; khoan 4 Piéu 26, khoan 2 DPiéu 29 cua
Nghi quyét s6 326/2016/UBTVQH14 ngay 30-12-2016 cta Uy ban Thuong vu
Qudc hoi, quy dinh vé mic thu, mién, giam, thu, ndp, quan 1y va sir dung an phi
va 1€ phi Toa an;

1. Chap nhan mdt phan yéu cau khai kién vé viéc “Tranh chap hop dong
vay tai san, gop hui” cta chi Cao Thiy L dbi véi ba Ngb Thi P.

1.1. Budc ba Ngb Thi P c6 nghia vu tra cho chi Cao Thily L o tién
94.000.000 (chin muoi bon trigu) dong, trong do tién ng vay la 30.000.000 dong
va tién no hui l1a 64.000.000 dong.

Ké tir ngay c¢6 don yéu cau thi hanh dn ciia ngwoi dwoc thi hanh dn cho
dén khi thi hanh dn xong, bén phdi thi hanh an con phdi chju khodn tién 1i cia
sé tién con phdi thi hanh an theo mezc 13i sudr quy dinh tai Biéu 357 va khodn 2
Diéu 468 cua B lugt Dan sy nam 2015.

1.2. Khong chap nhan yéu cau cua chi Cao Thiy L vé viéc doi ba Ngo Thi
P tra thém s0 tién ng hui 125.000.000 (Mot tram hai muoi 1am triéu) dong.

2. Vé an phi dan sy so tham:

- Chi Cao Thly L phai chiju sé tién 6.250.000 dong an phi dan su so tham,
khau trir vao sd tién 5.475.000 déng tam tmg an phi chi L di ndp theo 02 (hai)
Bién lai thu s 0022616 va 0022617 ngay 01-3-2022, ctia Chi cuc Thi hanh an
dan sy huyén Bén Cau, tinh Tay Ninh; chi L con phai ndp s tién 775.000 (bay
tram bay muoi lam nghin) dong.

- - BaNgd Thi P phai chiu so tién 4.700.000 (bon trigu, bay trim nghin)
dong an phi dan su so tham.

3. An phi dan sy phac tham: ba Ngé Thi P khong phai chiu; hoan tra cho
ba P sd tién 300.000 dong tam Gmg an phi phiic tham ma ba P da nop theo Bién
lai thu s6 0022741 ngay 12-7-2022 cua Chi cuc Thi hanh an dan su huyén Bén
Cau, tinh Tay Ninh.

4. Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2
cua Luat Thi hanh an dan su thi nguoi dugc thi hanh an dan sy, nguoi phai thi
hanh 4n dan sy c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tyu
nguyén thi hanh an hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7
va 9 cua Luat Thi hanh &n dan su; thoi hiéu thi hanh an duoc thuc hién theo quy
dinh tai Diéu 30 cia Luat Thi hanh 4n dan sy.

5. Ban an phtic tham c6 hiéu luc phap luat ké tir ngdy tuyén an.



Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- TANDCC; THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC;

- VKSND tinh Tay Ninh;

- TAND huyén Bén Cau;

- CCTHADS huyén Bén Cau;
- Phong kiém tra nghiép vu;

- Puong su;

- Luu tap an;

- Luu hd so vu an.

(Pa ky)

Pham Van Tam



