TOA AN NHAN DAN

THANH PHO HA NOI Péc 1ap - Tw do - Hanh phtc

Ban an s6: 160/2020/KDTM-PT
Ngay 04 va 09 thang 9 ndm 2020.
V/v: tranh chap hop dong thi cong

xay dung.

NHAN DANH

NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HA NOI
Thanh phan Héi dong xét xa phac tham gom co:

Thdam phéan - Cha tea phién toa: Ong Hoang Minh Thanh
Céac Tham phan: Ba Nguyén Thi Hong Hanh

Ba Ngo Tuyét Bang

Thu ky ghi bién ban phién toa: Ba Lé Thi Giang- Thu ky Toa an.
Pai dién Vién kiém sat nhan dan thanh pho Ha Ngi:

Ba Nguyén Thi Huong - Kiém sét vién.

Trong cac ngay 04 va 09 thang 9 nam 2020, tai tru s& Toa &n nhan dan
thanh phé Ha Noi xét xt phlc tham céng khai vu an kinh doanh thuong mai thu
ly s6 107/2020/KTPT ngay 28/4/2020 vé viéc tranh chap hop déng thi cong
cong trinh xay dung theo Quyét dinh dua vu &n ra xét xu s6 462/2020/QDXX-
PT ngay 19/8/2020 va Quyét dinh hodn phién tda s6 484/2020/QB-HPT ngay
26/8/2020, gitra:

*  Nguyén Coéngty TNHH Kién tric va Xay dung T ;

don:

* Bj don:

Dia chi tru s6: Tang 2, 0 6, ngd 141A, phd C, phuong N, quan T,
Thanh pho H;

Ngudi dai dién theo phap luat: Ong Chung Chih M. Chirc vu: Chu tich
Hoi dong thanh vién;

Dai dién theo iy quyén: ba Phiing Tu Lsinh nam 1995 c6 dia chi tai: s6
16 khu nha ¢ H, ngd 25 L, phuong T, quan C, H.

Ngudi bao vé quyén va loi ich hop phap: dng Nguyén Vigt C - Luat su
Van phong Luat su Thai D thudc Poan Luat su Thanh pho Ha Noi. Ba
L, 6ng C c6 mat.

Cong ty Xay dung H (TNHH);
Pia chi tru so: S6 nha 5/54 phé Q , phuong Q1, thanh phé H, tinh H1.

Nguoi dai dién theo phap luat: Ong Pham Manh H . Chic vu: Giam
doc; bai dién theo uy quyen: Ba Nguyen Thi Mai H , sinh ndm 1979;
bia chi: S6 108 H, quan T, Thanh pho H. BaH c6 mat.

NOQI DUNG VU AN:

1. Theo don khai kién va loi khai tiép theo ciia ciia nguyén don trinh bay:
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Cong ty TNHH Kién tric va Xay dung T (sau day goi tat 12 Cong ty T ) nhan
lam tong thau xay dung, ldp dat mot nha may cho chu dau tu la Cong ty Hiru han Ky
thuat Chin lan shing Rubber Ha Tay tai Cum C6ng nghiép thi tran Phing, huyén Pan
Phuong, Thanh phé Ha Noi, trong d6 phan xay dung co ban gém 19 hang muc.

Ngay 24/04/2014, Congty T (Bén A) ky Hop dong Cong trinh sb 20140420-
HD-KTTX véi Chi nhanh Cong ty Xay dung H (sau day goi tat 12 Cong ty H (Bén B)
giao tron goi cong trinh cho Cdng ty H thi cong vai gia tron goi la 33.000.000.000
ddng (ba muoi ba ty) da bao gdm ca thué VAT. Thoi han thi cong tir ngay 10/5/2014
dén ngay 25/10/2014. Qué trinh thyuc hién Hop dong, do cha dau tu thay déi, bd sung
thiét ké nén cd phat sinh thém khéi luong cdng viéc cd tri gia 1a 849.436.936 ddng, hai
bén da théng nhat vé viéc ndy nén gia tri cia Hop dong duoc diéu chinh thanh
33.849.436.936 dong.

Do bén Chi nhanh Cong ty Xay dung H khong dt nang luc nén khong lam duoc
04 hang muc gém: hang muc 14 — hang muc phong chay chira chay, hang muc 15 —h¢
théng chdong sét, hang myc 12 — nha cai tao 02 tang va hang myc 18 —glay phép “Tai
nguyén moi truong, phong chay chira chay, xay dung”. Hai bén da théng nhat trir
phan gia tri cua 04 hang muc nay la 4.240.000.000 dong Giatri Hop dong con lai gitra
hai bén 1a 29.609.436.936 dong (33.849.436.936 dong - 4.240.000.000 dong), da bao
gom ca thué.

~ Quétrinh thyc hién Hop dong, Cong ty T da thanh toan cho Cong ty H duoc 0
tien la 23.950.000.000 dong.

Nhu giao két tai Hop dong sé 20140420-HD-KTTX ky ngay 24/04/2014 thi
ngay 25/10/2014 Cong ty H phai ban giao cong trinh nhung Cong ty H da khong hoan
thanh trong khoang thoi gian d6 nén gay ton that cho Cong ty T ciing nhu chu dau tu.
04 hang muc Cong ty H khong du kha nang thi cong nén Cong ty T phai thi cong thay
thé dé khac phuc sy cham tré tién d6, nhung ciing khong khic phuc duoc cac khuyét
diém vé nang luc thi cdng cua Cong ty H vé chat luong, din dén kéo dai thoi gian ban
giao cbng trinh.

C6 15 hang muc Cong ty H di thi cong nhung chat luong khong dam bao.
Congty T da nhiéu 1an giri cong van dé nghi Cong ty H bao hanh sua chira nhiing
khuyét diém trong khi thi cong (Cong van sé 208/TX/2015 ngay 20/8/2016 vé viéc
bao hanh hé thong xtr 1y thoat nudc nha van phong va dudng ong; Cong van sb
03/TX/2015 ngay 31/8/2015 vé viéc khac phuc tuong chan mai ciia nha vian phong bi
nat. ..), nhung Cong ty H khong hop tac nén Congty T da phai lam thay.

Nay Cong ty T khoi kién, yéu cau Cong ty H phai tra cac khoan tién gom:

- Tién phat cham tién do 1a 2.960.943.694 dong, bang 10% gid trj cia Hop dong
theo thoa thuan tai Bieu 9 cua Hop dong.

- Tién chi phi sira chira di véi 15 hang muc do Cdng ty H thi cong khong dat

chat lugng 1a 3.516.982.629 dong.

Tong s6 tien Cong ty T yéu cau Cong ty H phai tra la: 2.960.943.694 dong +
3.516.982.629 ddng = 6.477.926.323 ddng.

- D& nghi Cang ty H phéi hop véi Cng ty T de hoan tat ho so dé nghiém thu,
thanh quyét todn hop dong gita hai bén.



2. Theo loi khai ciia nguoi dai dién theo iy quyén cua bi don va don phan t6 cua
bi don, trinh bay:

Chi nhanh Cong ty H da tryuc tiép thyc hién viéc thi cong xay dung cong trinh,
xuong cua Cong ty Hru han ky thuat CHINLANSHING RUBBER HA TAY, theo
Hop ddng cong trinh xay dung s6 20140420-HD-KTTX ngay 24 thang 04 nim 2014
voi Congty T.

Theo Hop ddng da ky thi Cong ty H phai thuc hién 19 hang muc cong viéc va
thoi gian thi cong 1a tir ngay 10/05/2014 dén ngay 25/10/2014. Sau khi ky Hop ddng,
hai bén dd c6 mot sb diéu chinh din dén thay doi tong gia tri Hop dong, cu thé [a: Chu
dau tu thay doi, bd sung thiét ké cong trinh nén hai bén thdng nhét phan phét sinh 1a
849.436.936 ddng va thoi gian thi cong kéo dai thém 30 ngay.

C6 04 hang muc trong s6 19 hang muc cdng viéc gom: Nha cai tao 2 ting; hang
muc Phong chay chira chdy; Hé thong chong sét; Gidy phép tai nguyén mdi truong,
phong chay chita chay dé lai cho Congty T truc tlep thuc hién. Cong ty H chi con thi
cong 15 hang muc cong viéc. Hai bén da thong nhat va trir vao gia tri cua hop dong
thé hién tai bang du toan, bang déi chiéu cong no 1a 4.240.000.000 ddng.

Tong gié tri Hop dong duoc thong nhét dieu chinh 1a: 33.849.436.936 dong -
4.240.000.000 dong = 29.609.436.936 dong.

Khi trién khai thuc hién thi cong thi c6 mot s6 diém phat sinh nhur sau:

- Ngay tir dau Cong ty T da tam g cho Cong ty H thiéu so tién 1a 1,3 ty dong
theo quy dinh cua Hop dong. Theo thoa thuan thi Cong ty T phai tam g cho Cong
ty H so tien la 3,3 ty dong, nhung méi chi tam ung duoc 02 ty dong vao ngay
12/5/2011.

- Thang 6/2014 do bét 6n vé chinh tri, Cong ty T vé nudc nén khong co nguoi
giam sat va khong théng bao cho Cong ty H nén thoi han thi cong bi gian doan.

- Thoi tiét muwa qua to khong thé thi cong duoc.

- Cong trinh dang thi cdng thi Cong ty T va chi dau tu tu Y chét trong tai vuot
qué so vai kha nang chiu huc cua cong trinh, dan dén hang muc do Coéng ty H thi cdng
bi hu hong. Viéc nay gitra congty T va Cong ty H khong thoa thuan duoc, nén Cong
ty H khdng dong y bao hanh doi véi hang muc nay.

Ngoai ra, Cong ty T cham thanh toan tién cac hang muc cong viéc khac ma
Cong ty H da hoan thanh va c6 nghiém thu.

Tuong ung voi nhiing 1y do phat sinh nhu da néu trén, tong thoi gian thi cong
phét sinh theo cac sy kién gom:

- Thoi gian cham thanh toén tien dan dén kéo dai thoi gian thi cong la: 1.048
ngay. Dien giai chi tiét nhu sau:

. Ni dung cong viéc thuc A ... | CongtyT con | Anh hwéng tién dd, tai
Ngay TT hign hop déng Congty T da tr no lai chinh
twong (g 39% thoi
13/5/2014 Tam ung HD 10% 2.000.000.000 1.300.000.000 gian cham tién d6 ung
va4i 900 ngay
1/8/2014 Nghiém thu phan coc 3.300.000.000 Thoi gian cham thanh

3




maéng 10/7/2014 toan 20 ngay
Nghiém thu phan méng co Thoi gian cham thanh
22/8/2014 ban ngay 01/8/2014 3.300.000.000 toan 20 ngay
Nghiém thu phan két cau Thoi gian cham thanh
8/10/2014 thép ngdy 29/9/2014 6.600.000.000 1.650.000.000 to4n 03 ngay
Thoi gian cham thanh
Nghiém thu phan mai ton toan 30 ngay do thay
18/11/2014 ngdy 07/10/2014 3.300.000.000 1.650.000.000 a6 K&t cAu thay keo
PR2
Nghiém thu phan xay trét Thoi gian cham thanh
19/12/2014 ngdy 4/12/2014 3.300.000.000 1.650.000.000 t04n 15 ngay
Nghiém thu phan xay trét Thoi gian cham thanh
5/01/2015 ngdy 4/12/2014 1.650.000.000 t04n 30 Ngay
Xuét hoa don GTGT s6 80 Thoi gian cham thanh
13/02/2015 ky ngay 02/01/2015 500.000.000 2.800.000.000 t04n 30 Ngay
Téng thoi gian cham thanh toan 23.950.000.000 1.048 ngay

- Theo Nhat ky thi cong: Bat kha khang theo thoi tiét 69 ngay.

- Thoi gian bat kha khang do nhan sy ciia Cong ty T vé nudc ¢ bién ¢b chinh
tri: 70 ngay.

- Thoi gian thi cdng phét sinh theo yéu cau cia Cong ty T : 30 ngay.

Tong cong thoi gian thi cong phét sinh 1a 1.217 ngay (chi tiét theo nhat ky
thi cong).

Theo quy dinh tai Diéu 8 cua Hop dong “Kéo dai thoi gian thi cong” “Néu do su
thay ddi thiét ké cong trinh ciia Bén A hoidc do nhan t bét kha khang caa nhan luc
(thién tai, chinh tri, diéu kién thoi tiét x4u. ..), mat dién, khong phai bén B gay ra ma
dan dén dinh cong, Bén A khong dung han cung cap diéu kién phdi hop thi cong va
khong dung han thanh toan khoan tién cong trinh, véi ly do trén, thoi gian thi cong s&
duogc kéo dai tuong irmg”’.

Do do, Cong ty H khong vi pham thoi gian thi cong. Khdng chap nhan yéu cau
phat Hop dong cia Congty T duara.

Sau Khi thuc hién xong cac hang muc céng viéc theo th‘éa t‘huan, Congty H da
ban giao ho so nghiém thu cdng trinh cho Cong ty T rat nhieu lan nhung Cong ty T
co tinh tri hoan va khdng céng nhan.

= Cu thé: Ngay 20/04/2015, ngay 27/04/2015 ban giao cho ba B3 Thj Lan Phuong

ké toan truéng Cong ty T ; ngay 10/07/2015 ban giao cho ba Phuong va 6ng Nguyen
Xuén Thanh 1a Ky su truéng cong trinh.

Hién tai, cong trinh da hoan thanh va dua vao sir dung va da hét thoi gian béo
hanh. Phia Cong ty T dua ra nhitng yéu cau khong chinh dang. Cu thé:

1. Phan ¢dng viéc Cong ty H khong thuc hién, bén T da dong y de lai dé tu thyc
hién va thong nhat trir vao tien cua Hop dong nén Congty T yéu cau doi phat vi pham
la khéng phu hop.



2. V& nghia vu thuc hién thanh toan: Cong ty T vi pham nghia vu thanh toan mot
cach nghiém trong.

3. Ve mit thyc &, Cong trinh da duoc chu dau tu dua vao sir dyng hét thoi gian
bao hanh nhung Cong ty T ¢o tinh khong ky nghiém thu cong trinh véi Cong ty H .
Nhu vay, Congty T dang c6 dau hiéu chiém doat tai san cia Cong ty H .

Cong ty H phdn t6, @é nghi Toa an gidi quyét:

~+Bugc Cong ty T phai thanh toan cho Cdng ty H s6 tién con thiéu theo ban doi
chieu cong no ngay 04/8/2015 la 2.670.236.936 dong va 690.700.000 dong tien lai,
tinh tir 04/8/2015, vai lai suat 06%/nam.

+Yéu cau Cong ty T ky nghiém thu cdng trinh va thanh todn tién bao hanh cng
trinh cho Céng ty H 1a 2.989.200.000 dong.

Tong s6 tién Cong ty H yéu cau Cong ty T phai thanh toan cho Cong ty H la
6.350.139.936 dong.

* Bién ban lam viéc ngay 04/8/2015 tai Céng an huyén Dan Phuong: Hai bén
lap bién ban théng nhat gia tri thuc té bén B (Cong ty H ) thi cong cong trinh cho bén
A (Cong ty T ) vai tong gia tri 1am tron 1a 29.892.000.000 dong. Tinh dén ngay
04/8/2015 bén A con phai thanh toan cho bén B s tién 1a 2.670.236.936 dong.

* Céng vin so 200819/CV-CLS ngay 20/8/2019 cuia Cong ty Hiru han Ky thugt
Chin lan shing Rubber Ha Tay gui Toa an nhan dan huyén P , thé hién: Ngay
03/6/2015 Céng trinh dugc nghiém thu; quyét toan toan bo gia tri cong trinh ngay
01/3/2016; ky thanh Iy hop dong ngay 30/6/2016. Cong ty da tra toan bo tién bao hanh
cho Cong ty T ; Thoi gian tra tién bao hanh 1a ngay 01/7/2016. Toan bo gia tri quyét
todn cong trinh da dugc thanh todn hét tai thoi diém ngay 01/7/2016. Sau ngay
01/7/2016 hop dong da duoc thanh 1y. Nha xuong 03 tang bi véng san, Cong ty T
khic phuc su ¢6 ndy va phai chiu toan bo ton that.

Tai ban dn so tham so 05/2019/DS-ST ngay 25/11/2019 cia Toa &n nhan
dan huyén D , thanh pho Ha Néi da xu:

1. Khéng chap nhan toan bo yéu cau khoi kién caa Cong ty TNHH Kién tric va
Xay dung T doi Cong ty Xay dung H (TNHH) thanh ton sé tién phat vi pham Hop
dong va tién stra chita chat luong cong trinh 13 6.447.926.323 dong theo Hop dong cong
trinh hai bén da ky s6 20140420- HD- CLS ngay 24/4/2014.

2. Chap nhan mot phan yéu cau phan té caa Cong ty Xay dung H (TNHH) vé yéu
cau Cong ty TNHH Kién triic va Xay dung T phai thanh toan tra s tién 2.670.236.936
dong theo bién ban di chiéu cong ng ngay 04/8/2015 gitta Cong ty T véi Cong ty H va
tién 14i suat tinh tir ngay 04/8/2015.

Bugc Cong ty TNHH Klen tric va Xay dung T phai thanh toan tra Cong ty Xay
dung H (TNHH) s6 tién gbc 1a 2.670.236.936 dong va 690.700.000 dong tién I suét,
Cong 13 3.360.936.936 dong.

3. Khong chap nhan mot phan yéu cau phan 6 ctia Cong ty Xay dung H yéu cau
Cong ty TNHH Kien tric va Xay dung T phai thanh toan tra so tien bao hanh cong
trinh 2.989.200.000 dong.



4. Cong ty Trach nhiém hitu han Kién tric va Xay dung T va Cong ty Xay dung
H (TNHH) c6 trach nhiém hoan thién hd so dé giai quyét hop dong theo quy dinh caa
Luat Xay dung.

Ngoai ra ban an con tuyén vé an phi va quyén khang co cia cac duong su.

Khong ddng y voi ban an so tham, nguyén don 1a Cong ty TNHH Kién tric
va Xay dung T va bi don la Céng ty Xay dung H (TNHH) khang cao.

Tai Toa &n phic tham va tai phién tda phuc thdm:
Nguyén don van giir yéu cau khai kién, yéu cau khéng céo.

Luat su cia nguyén don néu luan cir ¢ ndi dung chinh 1a c4c tai liéu co trong hd
so ¢6 can ctr dé chap nhan toan bo yéu cau khai kién ciing nhu khang cao cua nguyén
don.

Bi don van gitt y&u cau phan td, yau cau khéang céo.

Céc bén duong su khdng xuét trinh thém tai liéu, ching ci gi mai. Cac bén xac
nhan trong qué trinh giai quyét vu an da duoc sao chup, xem Xét cAc tai liéu chang ci
caa bén kia giao nop khong thac mac phan déi gi ma chi c6 quan diém khac nhau vé
danh gia ndi dung cua cac chung cur do.

Pai dién Vién kiém sat nhan dan thanh phé Ha Noi phét biéu quan diém co cac
noi dung chinh sau: cong trinh bat dau thi cong ngay 07/5/2014 cho dén ngay
28/3/2015 thi ngimg do d xong. C6 cham tién do theo hop dong nhung c6 nguyén
nhén 13 do nguyén don tam @ng va thanh toan cham theo thoa thuan, nhu vay yéu cau
phat vi pham do cham tién do ctia nguyén don khong duoc chap nhan. Yéu cau doi boi
thuong do bi don thi cong khong dam bao cua nguyén don khong duoc chap nhan,
nguyén don phai ty chiu chi phi stra chira da bo ra 1a hon 3,5 ty dong. S6 tién nguyén
don con thiéu bi don theo bién ban ddi chiéu tai cong an 1 hon 2,6 ty ddng thi nguyén
don phai tra cling 14i suat cham tra 6%/nam. Yéu cau doi tién bao hanh cua bi don
khong duoc chap nhan, cac bén phai hoan tat ho so quyét toan theo luat xay dung. Dé
nghi bac don khang céo cta ca hai bén, sira an so tham vé an phi.

NHAN PINH CUA TOA AN:

Sau khi nghién cizu céc tai lidu, ching cit ¢6 trong hé so vu dn duwoc tham
tra tei phién toa. Sau phan hai va tranh lugn, Hoi dong xét xu nhan dinh:

[1]. Vé t6 tung:

- Pon khang céo cua nguyén don, bi don trong thoi han luat dinh va da nop
tam tng an phi phuc tham la hop I¢€.

- Vé tham quyén giai quyét: Cong ty T 1a don vi truc tiép nhan thau cua chi
dau tu 14 Cong ty Hitu han K§ thuat Chin lan shing Rubber Ha Ty ddi véi cong trinh
nha xuong tai Cum cdng nghiép thi tran P, huyén B , Ha Noi. Cong ty T va Chi nhanh
Cong ty H ky két Hop dong cong trinh (Chi nhanh ky hop ddng theo uy quyén cua
Cong ty), theo d6 Cong ty T giao thau lai cho Chi nhanh Cong ty H thi cdng mot sb
hang muc cdng trinh cua chu dau tu. Qua trinh thyuc hién Hop dong, tong thau va nha
thau phu d xay ra tranh chp vé nghia vu trong hop dong va thoi gian ban giao va nghia
vu bao hanh cong trinh. Theo thoa thuan gitra cac bén tai Diéu 20 cua Hop dong, khi
xay ra tranh chap s& giai quyét tai Toa an noi co cong trinh. Vi vy, Toa &n nhan dan
huyén B thu ly so thdm vu an va xac dinh quan hé phap luat 13 “Tranh chap Hop dong
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thi cong cong trinh xay dung” 1a ding quy dinh tai cac Bicu 30, 35 va Dieu 40 cia Bo
luat T6 tung dan su.

[2]. Vé néi dung:
Xét yéu cau khang c&o ctia nguyén don, bj don Hoi dong xét xir nhan thay:

Xem xét khéng céo thir nhat ciia nguyén don d& nghi phat bi don do vi pham thoi
han xdy dung trong hop déng (cham hoan thanh cong trinh) thi thiy ring: Theo hop
dong xay dung hai bén ky két (25/4/2014) thi thoi han hoan thanh [a ngay 25/10/2014.
Trén thyc t& cong trinh bit dau khoi cong ngay 07/5/2014 va két thic vao ngay
28/3/2015 (theo nhat ky thi cong phét sinh qua hon 05 thang).

Phia bi don cho rang ly do cham do bat kha khang vi thoi tiét 69 ngay, bat kha
khang do yéu t6 chinh tri nén nhan s cua T vé nudc 70 ngay. Phét sinh kéo dai thoi
gian 30 ngay do thay doi thiét ké ctia chu dau tw. Png thoi do phia nguyén don tam
ung cling nhu thanh toan cham nén thi cong bi cham. Phia nguyén don khong cong
nhan cac ly do cham trén.

Hoi dong xét xtr thay do thay d6i phuong an thi cong nén thoi gian chd phé duyét
phuong an va thi cong bi kéo dai 30 ngay la ding. Theo nhét ky thi cdng do bi don 1ap
thi chi c6 08 ngdy Ia thoi tiét xau khong the thi cong duoc ma khong thé hién c 69
ngay, nhat ky thi cong khong hé ghi nhan do bién cb chinh tri/ thu Hai Duong vao Bién
dong dan dén nhan su cia nguyén don vé nuéc bi don khong lam dugc (nguyén don 1a
doanh nghiép do nguoi Pai Loan 1a dai dién), theo cac bién ban nghiém thu va nhat ky
cong truong thé hién van ¢ can bo phu trach cong truong bén nguyén don tham gia va
ky nhan day du.

Miit khéc, vao ngay 20/1/2015 hai bén di c¢6 cudc hop c6 xac nhan mét s hang
muc lién quan dén phong chay chita chay va tac dong mdi truong bén bi don chua lam
duoc; ngay 01/4/2015 hai bén lai ¢6 bién ban xac nhan cac hang muc trén cong vai cai
tao nha vin phong cii do cham tién d6 phai chuyén sang cho nguyén don lam. Hai bén
x4c nhan c6 04 hang muc cong viéc (mang sb 12, 14, 15, 18) bén bi don khong thé 1am
duoc nén giao lai cho bén nguyén don lam. Tic la da qua thoi gian phai hoan thanh
cong trinh (thang 10/2015 dugc cong thém 30 ngay 1a ngay 25/11/2015) thi luc do bi
don van khong hoan tat duoc 04 hang muc cong viéc s6 12, 14, 15, 18 phai giao lai cho
nguyén don nén co cin cit xac dinh bi don vi pham tién do thi cong theo hop dong va
viéc phia nguyén don tam g khong dii hoac thanh toan tién theo dau viéc chua du
khdng phai 12 nguyén nhan chinh dn dén viéc bi don vi pham tién do thi cong ban giao
theo thoa thuan trong hop dong bai 18 trong suét qua trinh xay dung cho dén hét thang
11/2015 thi chua bao git bi don thac mac phan nan viéc nguyén don tam tmg hay thanh
todn cham ca. Do vay, yu cau phat vi pham do cham tién do cua nguyén don 13 c6 can
cu.

Murc phat cac bén thoa thuan theo hop dong 1a 10% tuy nhién mac phat nay cao
hon muc phat quy dinh tai Diéu 301 Luat thuong mai (Biéu 6 Nghi dinh 37 nam 2015
quy dinh chi tiét thi hanh Luat xay dung c6 dan chiéu lai Diéu 301 Luat thuong mai)
quy dinh t5i da 8% nén chi cd thé &p dung mirc 8% ddi véi tong gid tri hop dong xay
dung bi cham tién do 1a: 29.609.436.936 dong x 8% = 2.368.754.954 ddng.

Tuy nhién do xac dinh bén nguyén don cting c6 vi pham khi tam ting, thanh toan
chua dung thoa thuan nén sb tién phat nay nguyén don chi duoc chap nhan 1/2 1a
1.184.377.477 dong.
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Xem xét khang cao thir hai cua nguyén don thi thay rang do cong trinh sau khi thi
cong xong, chu dau tu vao str dung c6 mot sé hong hdc can phai sira chira khac phuc.
M6t s6 phan viéc bi don 1am chua dat va sau khi 1am xong thi c6 su cb ma khong khic
phuc nén nguyén don phai dang ra thi cong sua chira la co that. Bién ban hién truong
ngay 28/5/2015 da thé hién rd cac noi dung, hang muc cong viéc bi don lam chua dat
cung phuhop véi cac van ban yéu cau stra ciia Chi dau tur giri nguyén don. Déi Véi viéc
san tang 2 cua nha xuong bi vong phia bi don cho rang do nguyén don dé cha dau tu
vao str dung va chat hang sém, con nguyén don cho rang bi don thi cong khong dam
bao nén phai chiu trach nhiém. Toa an cap phuc tham thdy rang can phai xem xét thim
dinh hoac giam dinh xay dung dé giai quyét cho chinh x4c, tuy nhién cong trinh niy da
duoc cha dau tu dua vao sir dung tir 1au va da ky bién ban thanh Iy v6i nguyén don va
ho ¢6 van ban khong dong ¥ tao diéu kién dé tién hanh xem xét tham dinh hodc giam
dinh vi s& anh huong dén viéc kinh doanh, san xuét cua ho. Thay rang, do chi dau tu
trong vu &n ndy chi 1a nguoi 1am chang nén viéc xem xét, tham dinh giam dinh khdng
thé 1am duoc néu ho khong tao didu kién, Toa an s& can cir vao cac tai liéu do cic bén
cung cap dé giai quyét. Cu thé thi thay rang ving san 1a cd that va tai thoi diém vang
khu d6 ¢6 chtra hang. Hop dong xay dung gitra bi don (bén thi cong) va nguyén don
(tong thau) co quy dinh tai trong cua san tang 2 1a phai dat trén 04 tan (diém 3 Dicu 1
cua hop dong), hop dong giita nguyén don (tong thau) va chi du tu ciing quy dinh vay.
Trén co s& hop dong ndy, chu dau tu da co thiét ké chi tiét dé thi cong. Thoi diém do san
tang 2 1a ngay 21/8/2014 (BL946) thoi diém phéat hién san vng va lap bién ban 1a ngay
23/4/2015 (BL 294), tai trong tai thoi diém nguyén don va bi don 14p bién ban chup anh
qua tinh todn thi chi méi dat mic duéi 2 tan. Theo quy chuan xay dung Viét Nam thi
thoi han sir dung san d6 bé tong 1a sau 28 ngay do bé tong ma tir khi d6 bé tong dén khi
chii dau tu chat hang va bi phat hién vong san 13 hon 08 thang. Do vy, ¢6 can ctr dé Xac
dinh viéc thi cdng san tang 2 khu xuong caa bi don ¢6 sai s6t gdy vong mot phan san
tang 2. Do bi don khong stra, nguyén don d phai sira chita, cai tao khic phuc dé ban
giao cho chu dAu tu va chiu toan bo chi phi nhu van ban caa chu du tu tra 101 Toa &n
cap so tham.

Do vy, s0 tien 3.516.982.629 dong nguyén don yéu cau b don phai tra do minh
phai stra chira khac phuc sai sot trong thi cong cua bi don dé ban giao cho chu dau tu
duoc chap nhan.,

Xem xét yéu cau khang cao cia bi don vé yéu cau phan té doi tién bao hanh cong
trinh thi thay rang: theo quy dinh tai Diéu 35 va Biéu 36 Nghi dinh s6 46/2015/ND-CP
caa Chinh Pha ngay 12/5/2015 thi tién bao hanh cong trinh 1a khoan tién ma bén giao
thau giit lai ctia bén thi cong dé khi hét thoi han bao hanh ma cong trinh khéng c6 su ¢d
phét sinh, khiém khuyét hodc c6 ma da duoc bén thi cdng khac phuc thi bén giao thau s&
tra ndt bén thi cdng. Néu nha thau tir chdi hodc khong thuc hién viéc bao hanh sira chira
cac khiém khuyét khi chu dau tu hozc bén giao thau yéu cau thi ho s& tu sira chira khic
phuc tir 6 tién dang giir dé bao hanh néu khong hét thi tra lai cho nha thau, thiéu thi c6
quyen yéu cau nha thau (thi cong) phal tra thém. Do vay, trong vu &n ndy yau cau phan
t6 ctia bi don s& duoc chap nhan va s& déi trir vao khoan chi phi nguyén don phai bo ra
dé sira chita cong trinh trong thoi gian bao hanh. S6 tién con thiéu trong hop dong xay
dung ciing dugc khau trir vao khoan yéu cau phat vi pham tién do.

Qua tinh todn thi s6 tién nguyén don yéu cau gom phat vi pham tién do xay dung
duoc Toa an chap nhan la 1.184.377.477 dong va chi phi sura chita khac phuc sai sot cua
bi don khi thi cong (trong thoi gian bao hanh) 1a: 3.516.982.629 dong, tong cong la
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4.701.360.106 dong. So tien bi don dugc nhan lai trong hop dong la: 2.670.236.936
dong (con thieu) +2.989.200.000 dong (tien bao hanh) = 5.659.436.936 dong. Sau khi
doi trxr thi nguyén don phai trd: 5.659.436.936 dong - 4.701.360.106 dong =
958.076.830 dong va lai suat cham thanh toan 6%/ndm cua so tien nay tinh tir ngay
01/4/2016 den khi xét xur so tham ngay 25/11/2019 la 1.334 ngay la: 958.076.830 X
6%/nam x 1.334 ngay = 213.012.415 ddng, tdng cong 1a 1.171.089.245 ddng.

Luan ctr cua Luat su bao vé quyén va loi ich hop phéap cho nguyén don twong tu
vai khang céo cia nguyén don da dugc HDXX phan tich trén nén khong néu lai nia.

Két luan cua vi dai dién Vién kiém sét nhan dan thanh phd Ha Noi tai phién toa
phuc tham c6 ndi dung chinh la bac khang cao cua ca hai bén, stra an so tham ve an phi
khdng phu hop vei tai liu c6 trong ho so va nhéan dinh cua HDXX nén khong dugc
chap nhan.

Péi voi quyét dinh vé trach nhiém cua ca hai bén nguyén don va bj don trong viéc
hoan thién ho so xay dung theo quy dinh cua Luat xay dung sau khi hoan thanh cong
trinh ban an so tham da quyét dinh khéng c6 khang cao nén cap phuc tham gitt nguyén
ma khéng phai xét.

Tir nhimg phan tich trén, HDXX thay ¢ can ctr chap nhan mot phan khang cdo
cta nguyén don, bi don, stra 4n so tham.

[3]. Vé dn phi phiic tham: do stra 4n so thérp nén nguyén don, bi don khong
phai chiu an phi kinh doanh thuong mai phtc tham.

An phi so tham s€ dugc tinh lai, nguyén don phai chiu an phi so tham trén
co s ddi voi yéu cau khong duoc chap nhan va d01 v6i sb tlen phai thanh toan;
Bi don pha}l chiu an phi trén co s& d6i v6i yéu cau phan t6 dugc chdp nhan
nhung bi doi trur.

Bo1 cac 1€ trén,

Cin ct vao khoan 2 Diéu 308 va diém a khoan 5 Piéu 314 B luat tb tung
dan sy 2015.

QUYET PINH:

Ap dung:

- Khoan 1 diéu 30, khoan 1 diéu 35, diém b khoan 1 diéu 39; Diéu 227,
Diéu 228; Piéu 271; Biéu 273 cua B6 luat t tung dan sy nim 2015;

- Piéu 162, Diéu 290 B9 luat dan sy nam 2005;

- Diéu 157, Diéu 468, Diéu 668 Bo luat dan sy niam 2015;

- biéu 76, 81, 82 Luat xay dung 2003;

- Piéu 113, 123, 125, 144 Luat xay dung 2014;

- biéu 301 Lut thuong mai;

- Nghi dinh s6 46/2015/ND-CP cua Chinh Phu ngay 12/5/2015 va Nghi
dinh s6 37/2015/ND-CP caa Chinh phi ngay 22/4/2015 quy dinh chi tiét vé hop
ddng xay dung;

- Nghi quyét s 326/2016/UBTVQH14 ngay 30/12/2016 cia UBTVQH
quy dinh vé mac thu, mién, giam, thu, nop, quan Iy va st dung an phi va Ié phi
Toa an;
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Stra ban an kinh doanh thuong mai so thim sé 05/2019/DS-ST ngay
25/11/2019 cta Toa &n nhan dan huyén b , thanh phé Ha Noi.

Xur:

1. Chap nhan mot phan yéu cau khei kién ciia nguyén don 1a Cong ty Trach nhigm
htru han Kien tric va Xay dung T doi véi bi don 1a Cong ty Xay dung H (TNHH) theo
Hop dong thi cdng cong trinh s6 20140420- HD- CLS ngay 24/4/2014. Bi don phai
thanh toan cho nguyén don cac khoan nhur sau:

~ Tién phat vi pham do cham tién d¢ thi cong Ia 1.184.377.477 dong; Tien sua chita
chat lugng cong trinh 1a 3.516.982.629 dong; Tong cong 14 4.701.360.106 dong.

2. Chap nhan mot phan yéu cau phan 6 ctia bi don la Cong ty Xay dung H
(TNHH) ve yéu cau Cong ty Trach nhiém hitu han Kien tric va Xay dung T phai thanh
toan, cu thé nhu sau:

Tién con thiéu theo Hop dong thi cang cong trinh so 20140420- HD- CLS ngay
24}/4/2014 la 2.670.236.936 QGng; Tién bao hanh cong trinh 1a 2.989.200.000 dong.
Tong cong 1a 5.659.436.936 dong.

Sau khi ddi trir cAc khoan ¢ muc 1 va muc 2 cua phan quyét dinh nay thi nguyén
don con phdi thanh toan cho bi don s6 tien 958.076.830 dong va lai suat cham thanh
toan la 213.012.415 dong. Tong cong nguyén don phdi thanh toan cho bi don Ia
1.171.089.245 dong.

3. Ké tir khi ban an c6 hiéu luc phép luat va nguoi duoc thi hanh 4n c¢6 don
y&u cau thi hanh an cua bén dugce thi hanh an cho dén khi thi hanh xong tit ca
cac khoan tién, hang thang bén phai thi hanh &n con phai thi hanh theo muc 14i
suat theo quy dinh tai Piéu 468 Bo luat dan su 2015 quy dinh twong ung véi
thoi gian chua thi hanh an.

4. Sau khi thi hanh nghia vu thanh toan xong thi Cong ty Trach nhiém hdu
han Kién trdc va Xay dung T va Cong ty Xay dung H (TNHH) cling cd trach nhiém
hoan thién hd so xdy dung cong trinh theo diing quy dinh caa Luat xay dung.

5. V& an phi kinh doanh thuong mai:

- Vé an phi so tham: Nguyén don phai chiu 90.353.109 ddng an phi so tham dugc
doi trer vao so tien 30.000.000 dong tam wng an phi so tham da nop theo Bién lai so
0005336 ngay 09/11/2016 va 2.000.000 dong tam éng an phi phiic thim da nop theo
Bién lai s6 14309 ngay 07/2/2020 tqi Chi cuc Thi hanh an dan su huyén D , thanh pho
Ha Noi; Con phai chiu 58.353.109 dong.

Bi don phai chju 31.628.000 dong 4n phi so tham, dugc ddi trir vao so tien
30.000.000 dong tam umg an phi so thim da nop theo Bién lai so 0005498 ngay
09/3/2017 va 2.000.000 dong tam tng an phi phuc thdm da nop theo Bién lai so 14332
ngay 13/2/2020 tai Chi cuc Thi hanh an dén su huyén D , thanh pho Ha Noi; Pugc hoan
tra 372.000 dong.

Truong hop quyét dinh duoc thi hanh theo quy dinh tai Piéu 2 Luat Thi
hanh an dan sy thi ngudi dugc thi hanh an dan su, nguoi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh &n, quyén yéu cau thi hanh an, ty nguyén thi hanh
&n hoic bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7 va 9 cua Luat
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Thi hanh an dan su; thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai Diéu
30 Luat Thi hanh an dan su.

Ban &n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an 09/9/2020.

Noi nhén: TM. HOI PONG XET XU PHUC THAM

- VKSND TP Ha Noi; THAM PHAN - CHU TQA PHIEN TOA
- TAND huyén b ;

- Cic dyong su; Hoang Minh Thanh
- Luu ho so;
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