TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH DPéc 1ap — Tw do — Hanh phuc

Ban 4n s0: 892/2020/DS-PT
Ngay: 18/9/2020

V/v tranh chép vé hop dong
chuyén nhugng mua cin ho

’ ‘ NI:IAN DANH )
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic thim gom cé:

Théam phdn - Chii toa phién toa: Ba Pham Hong Loan

Cic Tham phdn: Ba Nguyén Thi Huyén

Ba Trinh Thi Anh

- Thu ky phién toa: Ba Pham Nguyén Thanh Hong — Thu ky Toa 4n nhan
dan Thanh ph6 H6 Chi Minh.

- Dgi di¢gn Vign Kiém sit nhan dan Thanh phé Ho Chi Minh tham gia
phién toa: Ba L€ Thi Ngoc Trang — Kiém sat vién.

Ngay 18/9/2020 tai Tru s& Toa an nhan dan Thanh phé H6 Chi Minh xét

xtr phuc thé\‘m cong khai vu an thu ly scf) 413/2020/TLPT-DS ngay 17 thang 8
nam 2020 vé vi¢c: “Tranh chap vé hop dong chuyén nhuong mua can ho”.

Do Bén 4n dan sy so tham s6 166/2020/DS-ST ngay 06/3/2020 ciia Toa
an nhan dan Quan C, Thanh ph6 H6 Chi Minh bi khang cao.

Theo Quyét dinh dwa vy 4n ra xét xur sO 4498/2020/QDPT-DS ngay
25/8/2020 va Quyét dinh hoan phién toa so 10906/2020/QD-PT ngay 11/9/2020,
gitra cac duong su:

1. Nguyén don: Ba Dwong Hoang Tr, sinh ndm 1966.

Dia chi: S6 147/A13 Lau 3, duong B, phuong C, Quan A, Thanh ph Ho
Chi Minh.

Ngueoi dai dién hop phdp ciia nguyén don: Ong Tran Xuan D, sinh nim
1963. (C6 mat)

Dia chi: S6 143/25 duong C, phuong C, Quan A, Thanh phd HO Chi
Minh.

La nguoi dai dién theo uy quyén (Gidy uy quyén sd coéng chimg
00001907, quyén s6 07TP/CC-SCC/HDGD ngay 17/7/2019 do Van phong Cong
ching Ng, Thanh phdé H6 Chi Minh chirng nhéan).



2. Bi don:

- Ong Huynh Ngoc S, sinh nim 1961.

- Ba Dwong Xuan Tr, sinh nam 1977.

Cung dia chi: S6 384/3 duong N, Phuong K, Quéan C, Thanh phé Hb Chi
Minh.

Nguoi dai dién hop phdp ciia bi don: Ong Lé Vin H, sinh nim 1964. (C6
mat)

Pia chi: KP7, phudng N, thanh phd Q, tinh Binh Pinh.

Pia chi lién lac: S6 384/3 duong N, Phuong K, Quan C, Thanh phd Ho
Chi Minh.

_ La nguoi dai dién theo uy quyén (Gidy ty quyén sb cong chimg 003031,
quyén s6 09TP/CC-SCC/HDGD ngay 16/9/2020 do Van phong Cong ching P,
Thanh ph6 H6 Chi Minh chiing nhén).

3. Nguoi c6 quyén loi, nghia vu lién quan:

3.1/ Cong ty C6 phan Pau tw Kinh doanh N (Ving mit).

Tru s6: SO 18 dudng N, phuong D, Quan A, Thanh phd HO Chi Minh.
3.2/ Chi cuc thué Quén C, Thanh phé Hé Chi Minh (Ving mit).
Tru s6: S6 152 dudng V, Phuong H, Quan C, Thanh phd HO Chi Minh.

4. Nguoi khdang cdo: Bi don 6ng Huynh Ngoc S.

NOI DUNG VU AN:

Theo ban an so tham thé hién ndi dung vu an nhu sau:

Tai don khoi ki¢n ngay 20/6/2019 cua nguyén don ba Dwong Hoang Tr va
trong qua trinh giai quyét vu an, éng Tran Xudn D la nguoi dai dién theo uy
quyén cua nguyén don trinh bay Ngay 26/3/2018, vo chdng 6 6ng Huynh Ngoc S,
ba Duong Xuén Tr (tu day goi la dng S, ba Tr) va Cong ty C6 phan Pau tu Kinh
doanh N (tir day goi 1a Cong ty) ky két Hop dong sé6 484/HPDMB/DTKDN vé
viéc Cong ty ban can ho s6 16.20 thudc dy an Terra Royal, Phuong K, Quan C,
Thanh phd H6 Chi Minh cho 6ng S, ba Tr.

Ngay 18/4/2019, 6ng S, ba Tr va ba Tr ky két Van ban s6 002632 do Vian
phong cong chung P chimg nhén vé viéc ong S, ba Tr chuyén nhuong Hop dong
s6 484/HDMB/DTKDN ngay 26/3/2018 cho ba Tr. Sau khi ky hop déng, ba Tr
da thuc hién xong cac nghia vu cia bén nhin chuyén nhuong nhung cho dén nay
ong S, ba Tr van chua thuc hién nghia vu ndp thué thu nhap cd nhan cho co
quan thué theo thoa thuan tai diém d khoan 1 Piéu 4 Vin ban chuyén nhuong
ngay 18/4/2019. Vi vay, ba Tr khoi kién yéu cau Toa an budc 6ng S, ba Tr hoan
thanh nghia vy ndp thué thu nhap ca nhan vé viéc chuyén nhuong Hop dong sb
484/HPMB/DTKDN ngay 26/3/2018 theo Vin ban sb 002632 do Vin phong
Cong chung P chiing nhan ngay 18/4/2019.



Tai ban tw khai va trong qua trinh xét xu, bi don ong Huynh Ngoc S, ba
Duwong Xudn Tr ¢6 éng Hoang Ngoc Ph la nguwoi dai dién theo ity quyén trinh
bay: Ong S, ba Tr c6 chuyén nhuong lai hop dbng mua cin ho sé 16.20 thudc du
an Terra Royal, Phuong K, Quan C, Thanh phd Hd Chi Minh cho ba Tr. Do thuc
té sd tién 6ng nhan chuyén nhuong chi co6 1.593.899.000 dong con
1.366.200.000 dong 1a ba Tr truc tiép nop vao Cong ty. Do do, d6i v6i yéu cau
khoi kién ctia ba Tr, éng S, ba Tr chi déng ¥ thuc hién nghia vu thué dbi véi gia
tri chuyén nhuong 13 1.593.899.000 dong theo Vin ban sé 002632 do Vin phong
cong chiing P chung nhan ngay 18/4/2019.

Tai ban tw khai va trong qud trinh xét xir, nguwoi c¢é quyén loi, nghia vu
lién quan Céng ty Cé phan Ddu tw Kinh doanh N c6 ba Lai Thi Diém Hang la
nguoi dai dién theo uy quyen trinh bay: Cong ty xac nhan phan trinh bay cia
nguyén don ba Tr vé viéc ky két Hop dong sb 484/HDMB/DTKDN ngay
26/3/2018 giita 6ng S, ba Tr voi Cong ty va Vian ban sé 002632 do Vin phong
cong chimg P chimg nhan ngay 18/4/2019 vé viéc 6ng S, ba Tr chuyén nhuong
Hop dong sé 484/HPDMB/DTKDN ngay 26/3/2018 cho ba Tr la dang. Nay déi
v6i yéu cau khoi kién cia nguyén don, Cong ty xac nhan khi nao ong S, ba Tr
hoan tat nghia vu ndp thué thu nhap ca nhan cho co quan thué thi Cong ty s&
thuc hién cac thu tuc chuyén tén s& hitu can ho s6 16.20 thudc dy an Terra
Royal, Phuong K, Quéan C cho ba Tr. Ngoai ra, Cong ty khong c6 yéu cau, ¥
kién nao khéc.

Nguroi co quyen lot, nghia vu lién quan Chi cuc T, hué Qudn C trinh bay:
Trong qué trinh giai quyét vu an, Toa an nhan dan Quén C c6 cong van dé nghi
Chi cuc Thué Quan C xac minh vé nghia vu cua cac bén phai chiu thué theo Vin
ban s6 002632 do Vin phong cong chimg P chimg nhan ngay 18/4/2019. Ngay
13/11/2019 Chi cuc Thué Quéan C c6 Van ban sd 10205/CCT-TB&TK tra 10
cong van xac minh cta Toa 4n. Ngoai ra, trong vu an nay Chi cuc thué Quan C
khong c6 ¥ kién, yéu cau nao khéc.

Tai Ban 4n dan su so thAm sb 166/2020/DS-ST ngay 06/3/2020 cta Toa
an nhan dan Quan C, Thanh phd HO Chi Minh d3 tuyén xr:

1/ Chép nhén yéu cau cua nguyén don ba Duong Hoang Tr:

1.1. Budc 6ng Huynh Ngoc S, ba Duong Xuan Tr ndp thué thu nhap ca
nhan tr chuyén nhuong hop dong mua ban ma hai bén giao dich 1a
2.960.099.000 dong theo Vin ban chuyén nhuong Hop dong mua ban cin ho
chung cu dugc ching nhan tai Van phong Cong chung P vao ngay 18/4/2019.

1.2. Ong Huynh Ngoc S, ba Duong Xuan Tr lién hé v6i Chi cuc thué
Quan C ndp ho so dang ky thué, khai thué va ndp thué thu nhap ca nhan trén so
tién néu trén ngay khi ban an co6 hi¢u lyc phép luat.

2/ Vé an phi dan su so tham:

2.1. Ong Huynh Ngoc S, ba Duong Xuan Tr chiu 300.000 dong.



~ 2.2. Hoan tién tam (g an phi cho ba Dwong Hoang Tr so tién 300.000
dong theo bién lai thu s6 0014384 ngay 20/6/2019 ctaa Chi cuc Thi hanh dn Déan
su Quan C.

Ngoai ra, ban an so tham con tuyén vé quyén khang céo, quyén va nghia
vu thi hanh an cua cac duong su.

Ngay 13/3/2020, bi don 6ng Huynh Ngoc S ¢6 don khang cao toan b ban
an so tham.

Tai phién toa phiic tham:

Nguyén don khong rat don khoi kién, bi don khong rat don khang cao.
Céc duong su khong thoéa thuan dugc véi nhau vé cach giai quyét vu an.

Nguyén don ba Dwong Hoang Tr ¢6 6ng Tran Xudn D la nguoi dai dién
theo 1y quyén trinh bay: Nguyén don van giit nguyén yéu cau khoi kién budc
ong S ba Tr hoan thanh nghia vu ndp thué thu nhdp ca nhén trén sb tién
2.960.099.000 dong 1a tién chuyén nhuong Hop ddng sé 484/HPMB/DTKDN
ngay 26/3/2018 theo Vin ban chuyén nhuong duge Vin phong cong chimg P
chig nhan ngay 18/4/2019.

Bi don ong Huynh Ngoc S, ba Duwong Xuan Tr c¢6 ong Lé Van H la nguroi
dai dién theo uy quyen trinh bay: Ong S, ba Tr khong ddng ¥ v6i yéu cau cua
nguyén don vi Hop dong giita Cong ty C6 phan Pau tu Kinh doanh N véi 6ng S,
ba Tr la hop dong g6p von mua cin ho. Ong S, ba Tr mébi gdp vao Cong ty dugc
01 1an voi sd tién 13 1.593.899.000 dong sau d6 chuyén lai cho ba Tr ludn, duoc
thé hién ngay trong hop dong chuyén nhwong ky véi ba Tr. Con sé tién
1.366.200.000 df)ng la giao dich mua ban chuyén nhugng hop dong giita ba Tr
v6i Cong ty C6 phan Pau tu Kinh doanh N khong lién quan dén 6 ong S, ba Tr. Vi
vdy, bén bi don chi dong ¥ ndp thué thu nhap ca nhan trén sb tién chuyén
nhuong hop dong 1a 1.593.899.000 dong, con bén ba Tr phai chiu thué thu nhap
ca nhan trén s tién 1.366.200.000 dong.

Bui dién Vién Kiém sat nhén dian Thanh pho Ho Chi Minh phat biéu quan diém:
Vé td tung: Toa cip phiic thim di thue hién ding trinh ty thi tuc theo quy

dinh cta phap luat. Cac duong su ciing duoc thuc hién diy du cic quyén va
nghia vy cuia minh.

Vé ndi dung: Can ctr cac tai lidu, ching cr ¢6 trong hd so vu an va phan
trinh bay cua cac duong sy tai phién toa thi yéu cdu ctia nguyén don ba Tr budc
ong S, ba Tr phai dong thué thu nhap ca nhan trén so tién 2.960.099.000 dong 1a
¢6 co s0. Do d6 Vién kiém sat nhan dan Thanh phé H6 Chi Minh dé nghi Toa an
khong chap nhan khang cdo ctia ong S, gitt nguyén ban an so tham.

Cian ctr vao cac chimg cu, tai liéu da duoc tham tra tai phién toa phuc
tham, cin c vao két qua tranh ludn tai phién toa, y kién ctia dai dién Vién kiém
sat nhan dan Thanh phé Ho Chi Minh, trén co s& xem xét day du, toan dién tai
li¢u, chirng cur ¢6 trong ho so vu an.



NHAN PINH CUA TOA AN:

[1] V& t6 tung: Nguoi co quyén loi, nghia vy lién quan Chi cuc Thué
Quéan C, Thanh phé H6 Chi Minh va Cong ty C6 phan Pau tu Kinh doanh N di
dugc triéu tip hop 18 1an thir hai nhung ving mit khong c6 1y do. Can ct Diéu
227, Piéu 228 cua By luat T6 tung dan sy, Ho1 déng xét Xt van tién hanh xét xir
vu an theo quy dinh.

[2] V& noi _dung: Xet khang cao cua 6ng Huynh Ngoc S vé viéc khong
dong ¥ v6i yéu cau cla nguyén don budc 6ng S, ba Tr hoan thanh nghia vu nop
thge thu nhap c4 nhan trén s tién 2.960.099.000 dong, Hoi dong xét xtr nhan
thay:

Ngay 26/3/2018, ong S ky Hop déng mua ban cin ho sb
484/HDMB/DTKDN voi Cong ty C6 phan Pau tu Kinh doanh N dé mua cin ho
ky hiéu 16.20 thuéc Cao 6c Terra Royal, gia ban 13 4.553.996.000 dong, duoc
chia thanh 11 dot thanh toan.

Ngay 18/4/2019, éng S, ba Tr chuyén nhuong Hop dong mua ban cin hd
s6 484/HDMB/DTKDN cho ba Tr, hop dong 13p bang van ban do Van phong
Cong chimg P ching nhén. Trong hop ddng ghi rd sb tién 6ng S, ba Tr di thanh
toan cho Cong ty Co phan Pau tu Kinh doanh N 1a 2.960.099.000 ddng nhung
gia chuyén nhugng hop dong thi 13 1.593.899.000 dong.

Theo ngudi dai dién theo uy quyén cua éng S, ba Tr trinh bay, do khong
c6 nhu cau mua cin ho nira nén sau khi dong tién dot 1, ong S da chuyén
nhuong lai cho bén thir ba 13 ba Tr bang ding véi s6 tién cta dot 01 6ng di dong
vao Cong ty 1a 1.593.899.000 dong. S6 tién dong vao Cong ty lén toi
2.960.099.000 dong 13 do vao ngay 17/4/2018, ba Tr thanh toan tiép cac dot 2, 3,
4,5, 6,7 voi tong so6 tién 1a 1.366.200.000 ddng. Do vay, ong S, ba Tr khong
dong y chiu thué thu nhap c4 nhén trén so tién ba Tr ndp vao Cong ty CO phan
Pau tu Kinh doanh N.

Xét, can cir tai liéu c6 trong hd so thi ngudi ding tén mua can ho ky hiéu
16.20 thudc Cao dc Terra Royal voi Cong ty C6 phan Pau tu Kinh doanh N 1a
ong S, ba Tr. Trong hop ddng c6 quy dinh, qua trinh thue hién hop déng, ong S,
ba Tr c6 quyén chuyén nhuong lai hop déng cho bén tht 3 va viéc chuyén
nhuong chi c6 gia tri khi dugc Cong ty xac nhan. Ngay 18/4/2018 Cong ty lap
Gidy xac nhan 1a s& chuyén tén hop d6ng cho ba Tr sau khi cac bén ky hop dong
cong chimg va lam nghia vu thué v6i nha nude. Cung ngay ong S, ba Tr ky hop
dong chuyén nhuong can hd cho ba Tr. Nhu vay, trude ngay 18/4/2018 khong
phat sinh quyén va nghia vu gi cua ba Tr d6i v6i Cong ty trong can ho nay. Do
d6 sb tién ba Tr ndp vao Cong ty vao ngdy 17/4/2018 khong thé 1a dé thuc hién
nghia vu ctia ba Tr ddi v6i Cong ty. Hon nita, hoa don xuét ra ndi dung 12 6ng S
chuyén tién mua cin ho 16.20. Héa don chuyén tién nay phu hop véi lich thanh
toan ctia 6ng S duoc ghi trong hop dong vi tinh dén ngay 26/3/2018 éng S, ba Tr
phai hoan tat 07 ky thanh toan véi sb tién 1én dén 2.960.099.000 dong. Tai phién
tda, ngudi dai dién theo uy quyén éng S ciing thira nhan Cong ty chi déng y cho
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chuyen nhuong lai hop dong khi 6ng S phai thanh toan xong dot thar 07. Nhu
vay, sb tién ba Tr ndp vao Cong ty la thay ong S trong viéc thyuc hién hop dong
v6i Cong ty trude khi chuyén nhuong lai cho ba Tr. Mit khéc, gia ban ciia Cong
ty cho 6ng S, ba Tr tai thoi diém cac bén ky Hop dong cong ching ciing dugce
cac bén xac dinh 1a 2.960.099.000 dong. Trong Vin ban chuyén nhuong hop
ddng mua ban can ho chung cu ndy ghi & ndp thué thu nhap, cic nghia vu tai
chinh khac ma phéap luat quy dinh thudc vé bén chuyén nhuong ma khong co
thoa thuan nao khac. Nhu vdy, ong S, ba Tr chuyén nhugng hop dong lai cho ba
Tr thi theo quy dinh cua phap luat, 6ng S, ba Tr s& phai chiu thué trén gia ban
ctia doanh nghiép. Do d6, Ban an so tham xac dinh 6ng S, ba Tr phai dong thué
thu nhap c4 nhan trén s6 tién 2.960.099.000 dong 1a ding.

Tt phén tich trén, khong c6 co so dé Hoi dong xét xtr chap nhan khang
cao cua 6ng Huynh Ngoc S vé viéc khong dong ¥y hoan thanh nghia vu ndp thué
thl} nhap céd nhan trén so tler} 2. 960 099.000 dong, Chap nhan dé ngh1 cua Vién
kiém sat nhan dan Thanh pho H6 Chi Minh giit nguyén ban an so tham.

[3] Vé an phi dan su phuc tham: Do yéu cau khang céo cua ong Huynh
Ngoc S khong duge Toa chap nhan nén 6ng S phai chiu an phi phuc tham.

Vi cac lé trén,

QUYET PINH:

Cin cir Khoan 1 Piéu 148, Khoan 1 DBiéu 308 ctia B luat TS tung dan su;

Can ctr Piéu 9, Piéu 15, Piéu 59 cta Luat kinh doanh bat dong san;

Can cu B@éu 12 Théng tu 111/2013/TT-BTC ngay 15/8/2013 cua Bo Tai
chinh quy dinh vé cach tinh thué¢ thu nhap c4 nhan tir chuyén nhugng bat dong san.

Cin ctr Bicu 26, Diéu 27, Diéu 29 cua Nghi quyet s0 326/2016/UBTVQH14
ngay 30/12/2016 cua Uy ban Thuong vu Quoc hoi quy dinh vé& muac thu, mién,
giam, thu, ndp, quan 1y va st dung an phi va I¢ phi Toa an;

Khéng chap nhan khang céo ctua 6ng Huynh Ngoc S.

Tuyén xir: Giit nguyén ban an so thim

1. Bugc ong Huynh Ngoc S, ba Duong Xuan Tr ndp thué thu nhap ca
nhan tr chuyén nhuong hop dong mua ban ma hai bén giao dich la
2.960.099.000 dong theo Van ban chuyén nhugng Hop dong mua ban can ho
chung cu dugc chiing nhan tai Van phong Cong chimg P vao ngay 18/4/2019.

2. ‘(A)ng Huynh Ngoc S, ba Duong Xuén Tr lién h¢ voi Chi cuc Thué Quan
C ndp ho so dang ky thué, khai thué va nop thué thu nhdp ca nhan trén sé tién
néu trén ngay khi ban an c6 hiéu lyc phap luat.

3. Vé 4n phi déan sy so thim:

3.1. Ong Huynh Ngoc S, ba Duong Xuan Tr phai chiu 4n phi dan sy so
tham 1 300.000 (Ba trim ngan) dong.



3.2. Hoan tién tam Ung an phi ma ba Duong Hoang Tr dé nép la 300.000
(Ba tram ngan) dong theo Bién lai thu s6 AA-/2018/0014384 ngay 20/6/2019
cua Chi cyc Thi hanh dn dan sy Quan C, Thanh phé H6 Chi Minh.

4. V& an phi dan sy phuc thim: Ong Huynh Ngoc S phai chiu 4n phi dan
su phtic tham 13 300.000 (Ba trim ngan) dong nhung duoc khiu trir vao sb tién
tam Ung an phi dan sy phuc thAm ma 6ng S dd ndp 1a 300.000 (Ba trim ngan)
ddng theo Bién lai thu s& AA/2019/0007670 ngay 08/7/2020 ctia Chi cuc Thi
hanh an dan sy Quan C, Thanh phé H6 Chi Minh. Ong S d3 ndp du an phi dan
su phuc tham.

Trudng hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy nam 2008 (stra doi, bo sung nim 2014) thi nguoi duoc thi hanh an dan
sw, nguoi phai thi hanh an dan sy c6 quyén thoa thuan thi hanh an, quyén yéu
cau thi hanh an, tu nguyén thi hanh an hodc bi cudng ché thi hanh 4n theo quy
dinh tai cac Diéu 6, Piéu 7, Diéu 7a, Piéu 7b va Diéu 9 Luat Thi hanh 4n dan su
nam 2008 (stra ddi, bd sung nam 2014); thoi hiéu thi hanh an duoc thuc hién
theo quy dinh tai Diéu 30 Luat Thi hanh an dan sy nim 2008 (sira doi, bd sung
nam 2014).

Ban an phuc tham c6 hiéu lyc ké tir ngdy tuyén an.
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