TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH PHU YEN Poc 1ap - Tw do - hanh phiic

Bén 4n sb: 35 /2021/DS-PT
Ngay 19/5/2021

VIV “Tranh chdp vé thira ké tai san”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PHU YEN

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdam phdn - Chii toa phién toa: Ba Vii Ngoc Ha

Cdc Tham phdn: Ong Ngo Chiu

Ong Mai Tan Hoang

- Thuw ky phién toa: Ba VO Thuy An, Can bd toa an nhan dan tinh Pha Yén.

- Pai di¢n Vign Kiém sdt nhéin din tinh Phi Yén: Ong Lé Vin Pang, Kiém
sat vién.

Ngay 19 thang 5 nam 2021, tai tru sé Toa an nhan dan tinh Phu Yén xét xtr
phuc tham cong khai vy an dan su thu 1y s: 11/2021/TLST-DS ngay 09 thang 02
nam 2021 vé viéc “Tranh chdp vé thira ké tai san”. DO Ban an dan sy so tham s
01/2021/DSST ngay 05 thang 01 nam 2021 ctia Toa an nhan dan thi xa S, tinh Pha
Yén bi khang cdo. Theo Quyét dinh dwa vu an ra xét xir phuc tham sb: 28/2021/QD-
PT ngay 07 thang 5 nam 2021 gitra cac duong su:

1. Nguyén don:

- Ba Phan Thi T, sinh nam 1964; Noi cu tra: Thon U, xa P, thi xa S, tinh Phu
Yén. Co mat.

- Ba Phan Thi C, sinh ndm 1961; Noi cu tra: Thon M, xa P, thi xa S, tinh Phu
Yén. Co mat.

- Ba Phan Thi N, sinh ndm 1954; Ngudi dai dién theo iy quyén: Ong Ngo Tan
H, sinh ndm 1970; Noi cu tra: Thén H, X& D, huyén A, tinh Pht Yén. Ba N Véng mat,
ong H c6 mat.

- Ba Phan Thi L, sinh nam 1966; Noi cu trd: Thén H, xa D, huyén A, tinh Pha
Yén. Co mat.

Nguoi bao vé quyén, loi ich hop phap cua cac nguyén don: Ong Nguyén Tan
H1, Luat su Van phong luat su D, Poan luét su tinh Phtt Yén. C6 mat.

2. Bi don: Ba Phan Thi M, sinh nam 1968; Noi cu tr: Thén U, xa P, thi xa S,
tinh Phu Yén. C6 mat.

3. Nhitng nguwoi c6 quyén loi va nghia vu lién quan:



- C)ng Pham Van T1, sinh nam 1963;

- Ba Phan Thi G, sinh nam 1959;

- Ong Tran Pinh D, sinh ndm 1966;

Pong cu tri: Thén U, x& P, thi xd S, tinh Pha Yén.

Péu co6 mit.

Nguwoi khdang cao: Nguyén don Phan Thi T, Phan Thi C, Phan Thi N, Phan Thi

NOI DUNG VU AN

Trong don khdi kién va qud trinh gidi quyét vu dn, Cac dong nguyén don
Phan Thi T, Phan Thi C, Phan Thi N, Phan Thi L trinh bay:

Cha me cua cac dong nguyén don la 6ng Phan A (chét naim 1979), ba V& Thi K
(chét nam 1972) ¢6 07 ngudi con gdbm 06 G, 01 trai, cu thé: Phan Van X, Phan Thi N,
Phan Thi G, Phan Thi C, Phan Thi T, Phan Thi L, Phan Thi M. Trong d6 6ng Phan
Vian X chét nho, chua vo con. Nam 1974, ong Phan A c6 tao mai mot sé rudng laa
toa lac tai xur Déng Thanh Minh thudc thon U, X& P, thi xa S, tinh Pha Yén. Khi 6ng
Phan A con song, khong viét di chic ma chi néi miéng voi cac con nodi dung: So
rudng ong A mua sau ndy sé chia déu cho cac con va danh mot phan dé cing ky 6ng
X. Nam 1979, cu Am qua doi thi cac chi em déu thong nhat thyc hién nhu ¥ nguyén
ciia cu Am; sau ngudi con gai mdi nguoi dugce chia mot phan rudng (phan thuc) va
danh mot phan ruéng dung vao viéc thd cang 6ng X va tam giao cho ba T canh tac,
c6 trach nhiém lo cung ky 0ng Xuan. Nam 2009, khi ba T bénh thi cac chi em hop
ban théng nhit giao lai cho ba M quan 1y va canh tac. Vao thang 10/2017, cac dong
nguyén don nghe tin ba M ¢ y d6 1am gidy ching nhan quyén sir dung dat dé chuyén
nhugng cho ngudi khac nén phat sinh tranh chap. Nay cac dong nguyén don khoi
kién yéu cau Toa an phan chia dién tich dat rudng 1a di san cua cha Phan A dé lai,
dang dung dé cung ky dng X cho cac dong thira ké theo quy dinh phap luat. Boi voi
ngdi nha do cha me dé lai, hién nay do voQ ché)ng Phan Thi M, Tran Pinh P dang
quan 1y, st dung thi khong yéu cau chia di san thira ké ddi v6i ngoi nha nay.

Bi don la ba Phan Thi M va nguoi ¢é quyén loi, nghia vu lién quan la 6ng Tran
Pinh P thong nhdt trinh bay: Théng nhat véi cac dong nguyén don vé thdng tin gia
dinh va ngudn goc dat. Dién tich dat ruong ma cac dong nguyén don tranh chap do vo
chong M - P thd cling 6ng X nén vao ngay 09/11/2011, cac chi em trong gia dinh da
viét gidy giao quan ly, st dung. Vo chong M — B khong dong ¥ chia theo yéu cau cua
ddng nguyén don.

Nguoi ¢é quyén loi, nghia vu lién quan la 6ng Pham Van T1 trinh bay: Théng
nhat v6i trinh bay cua cac déng nguyén don. Trude ndm 2009, phan dat nay do vo
chdng ong quan 1y, sir dung; hang nam trich thu hoa mau dwa cho Phan Thi M clng
gid anh X. Pén nam 2009, vo chong 6ng bénh, khong c6 kha ning canh tac nén giao
lai cho Phan Thi M quan 1y. Qua trinh quén 1y, sir dung 6ng c6 ké khai voi xa dé nha
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nudc khong phai dua dat vao hop tac xa nén co tén 6ng trong s6 muc ké nam 2003;
6ng T1 thira nhan dat nay c6 ngudn gde cua dng A, khong phai ciia vo chdng 6ng.

Nguoi c6 quyén loi, nghia vu lién quan la ba Phan Thi G trinh: Théng nhét voi
101 trinh bay cua bi don Phan Thi M, khong ddng v chia di san thira ké; néu chia di
san thira ké thi ky phan thira ké ciia ba G giao lai cho Phan Thi M hudng.

Tai Ban an dan su so tham s6 01/2021/DSST ngay 05 thang 01 nim 2021 cia
Tda 4n nhan dan thi x4 S, tinh Phii Yén d3 quyét dinh:

Can cr vao: Diéu 244 cua Bo luat T tung dan sy, chép nhan vi¢c thay ddi yéu
cau khoi kién, dinh chi mot phan yéu cau khai kién.

Can cu vao:

+ Khoan 5 Dicu 26, diém a khoan 1 Diéu 35, diém ¢ khoan 1 Diéu 39, céc dicu
157, 165, 227, 228 cua Bo luat T tung dan sy;

+ Céac diéu 649, 650, 651, 660 va Piéu 357 cua Bo luat Dan sy nam 2015; Diéu
95 cta Luat Dat dai nam 2013; cac diéu 26, 27 Nghi quyét 326/2016/UBTVQH14
ngay 30/12/2016 cia UBTVQH quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y
va su dung an phi va I¢ phi toa an.

Tuyén xir:

[1] Chap nhan mot phan yéu cau khai kién chia di san thira ké theo phap luat cia
cac déng nguyén don Phan Thi N, Phan Thi C, Phan Thi T, Phan Thi L. Cu thé nhu
Sau.

Giao cho cac ba Phan Thi N, Phan Thi C, Phan Thi T, Phan Thi L quyén quan
1y, st dung chung ddi voi: Quyén st dung dat 1a dién tich 1.608,2m2, loai dat tré)ng
laa, thudc thira dat s6 716, to ban dd 26-DC, toa lac tai thon Thon U, x& P, thi xa S,
tinh Phtt Yén (Theo méinh do dac chinh 1y ban d6 dia chinh s6 340-2019 do Chi
nhanh vin phong dang ky dat dai thi xa S lap ngay 17/6/2019);

Giao cho ba Phan Thi M quan 1y, st dung ddi v6i: Quyén str dung dat 1a dién
tich 1.591,8m? loai dét trong lua, thudc thira dat s6 714, to ban d6 26-DC, toa lac tai
Thon U, x& P, thi xa S, tinh Phti Yén (Theo ménh do dac chinh 1y ban dd dia chinh sb
340-2019 do Chi nhanh vin phong dang ky dét dai thi xa S 1ap ngay 17/6/2019);

[2] Ba Phan Thi M phai thanh toan cho cac ba Phan Thi N, Phan Thi C, Phan
Thi T, Phan Thi L s tién 21.005.334d (Hai muoi mét triéu khong tram linh ndm
nghin ba trim ba muoi bon dong).

[3] Cac ba Phan Thi N, Phan Thi C, Phan Thi T, Phan Thi L, Phan Thi M duogc
quyén lién hé voi Chi nhanh Vin phong ding ky dat dai va UBND thi xa S dé ding
ky dat dai theo quy dinh tai Diéu 95 Luat Dat dai ndm 2013 (khi ban 4n c6 hiéu luc
phap luat).

Ngoai ra Ban an con tuyén vé an phi, chi phi t6 tung va quyén khang céo cua cac
duong su.

Ngay 11 thang 01 ndm 2021, cac nguyén don khang cdo.
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Tai phién toa phuc tham:

Cac nguyén don giit nguyén yéu cau khang cio.

Bi don trinh bay va dé nghi giit nguyén ban an so thim.

Nguoi co quyén loi va nghia vu lién quan gitt nguyén ¥ kién da trinh bay.

Pai dién Vién kiém sat nhan dan tinh Phti Yén phat biéu quan diém: Vé viéc
tuan theo phap luat td tung ctia Tham phan, Hoi dong xét xir, Thu ky phién toa va cia
duong su trong qua trinh giai quyét vu an ké tir khi thu 1y vu an cho dén trudc thoi
diém Hoi dong xét xtr nghi an 1a dang theo quy dinh cuia phap luat. V& viée giai quyét
vu 4n: Dé nghi Hoi déng xét Xt can ¢t khoan 1 Piéu 308 B luat td tung dan su,
khong chap nhan yéu cau khang céo cua cac nguyén don, gilt nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién cuu tai li¢u chung ctr c6 tai hd so vu 4n duogc thim tra tai phién
toa; can ct vao két qua tranh luan tai phién toa, y kién céac bén duong su, Vién kiém
sat, Hoi dong xét xir nhan dinh:

[1] Theo don khang cdo va tai phién tda phuc tham, ngudi bao vé quyén, loi ich
hop phép, cac nguyén don thong nhat dé nghi HDXX can ctr diém 2, khoan 6 Diéu 2
Quyét dinh 38/2018/QD-UBND ngay 10/9/2018 ctia UBND tinh Phti Yén, Piéu 610,
660 BLDS, chia thira dat s6 714 ra lam 02 thira, phan cta bi don dugc hudng thira co
dién tich 1.067m?, 04 nguyén don duoc hudng chung thira c6 dién tich 524,8m”.

[2] HDXX thiy rang: Thira dat s6 714, dién tich 1591,8m’ va thira dit sb 716,
dién tich 1608,2m’, déu la dat lta, thudc t ban dd 26-DC, toa lac tai Thon U, xa P,
thi x4 S, tinh Phu Yén c6 ngudn gdc theo su thong nhét cia cac bén duong sy 1a do
cu Phan A tao mii theo Gidy ban doan ruéng ngay 03/5/1974. Cu Phan A ¢6 vo 1a Vo
Thi K, ¢6 07 nguoi con chung gém: Phan Van X, Phan Thi N, Phan Thi G, Phan Thi
C, Phan Thi T, Phan Thi L, Phan Thi M. Cu K va dng X chét truéc nam 1974, nén
xéac dinh dat tranh chap 1a di san cta cu A dé lai cho 6 nguoi con géi. Khoang nim
1996 - 2000, cac dong thira ké moi hop va théng nhat miéng véi nhau 1a chia di san
ctia vo chong cu A thanh 07 phan mdi nguoi huéng mot phan va mot 01 phan dung
vao viéc tho cung 6ng X giao cho ba M nhan 1anh chinh 1a cac thira 714, 716, t& ban
d6 26-DC. Cu A chét khong 1ap di chic nén dat tranh chap khong phai 13 di san ding
vao viéc thd cing nén cap so tham chap nhan yéu cau khoi kién chia di san thira ké
clia cac dong nguyén don 13 phu hop.

[3]Theo xac nhan cuia UBND x& P, tai phién toa cac duong su cling thira nhan la
trong nhitng nim gan day, thira dat nay bi nhiém min nén khong ai str dung, cép so
tham khong tinh cong strc giir gin, ton tao di san cho ba Phan Thi M ma chia déu toan
bd 02 thira dat trén cho cac duong su 1a phu hop. Xét cac dong nguyén don cd
nguyén vong mudn nhan hién vat nén chia thira ké bang hién vat cho cac dong thira
ké. Cac nguyén don dé nghi can ctr diém 2, khoan 6 Diéu 2 Quyét dinh 38/2018/QD-
UBND ngay 10/9/2018 ctia UBND tinh Phu Yén dé yéu cau chia thira dat s6 714 ra
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lam 02 thura, phﬁn cua bi don dugc huong thira c6 dién tich 1.067m?, 04 nguyén don
dugce hudng chung thira c6 dién tich 524,8m? 1a khong phu hop theo khoan 6 Piéu 2
ciia Quyét dinh 38/2018/QD-UBND di stra doi Diéu 7 “Tach thira dat dbi véi dat
ndéng nghiép” ctia Quyét dinh s6 42/2014/QD-UBND ngay 06/11/2014 ciia UBND
tinh Pha Yén thi dién tich dat trong lua hinh thanh tir viéc tach thira va thira dat con
lai sau khi tach thtra phai 16n hon hodc bang 1.000m? (ttrc ca hai thira sau khi tach).
Cap so tham di cin ctr khoan 7 Piéu 1 Quyét dinh 38/2018/QD-UBND ngay
10/9/2018 ctia UBND tinh Pht Yén 13 c¢6 sy nham 1an.

[4]Cap so tham dd xét ba M 13 nguoi truc tiép st dung thira dat 714 trude day dé
giao thtra 714, dién tich 1591.8m? c6 gia tri 63.672.000d cho ba M quan 1y, sir dung
va cin cir Bién ban dinh gia ngay 21/5/2019 xac dinh gia tri di san, chia thira ké cho
cac duong su bang hién vat va ba M thanh toan lai cho 04 dong nguyén don gia tri
chénh 1énh do nhén di san thira ké bang hién vat 16n hon gia trj thira ké duoc hudng
50 tién 21.005.334d 1a c6 can c.

Do d6 can chap nhan quan diém cua dai dién Vién kiém sat nhan dan tinh Pha
Yén tai phién toa, khong chip nhan khang cdo ctia cic nguyén don, gilt nguyén ban
an so tham.

[5] Vé an phi: Do khang céo khong duoc chap nhan nén cac dong nguyén don
phai chiu an phi dan sy phuc tham.

Vi cac lé trén;

QUYET PINH:

Cin cir khoan 1 Diéu 308 B0 luat t6 tung dan sy nam 2015; Khong chip nhan
khang céo ctia dong nguyén don cac ba Phan Thi T, Phan Thi C, Phan Thi N, Phan
Thi L; gilr nguyén ban an so tham.

Can ct vao: Diéu 244 cta B luat T6 tung dan sy, chap nhan viéc thay doi yéu
cau khoi kién, dinh chi mot phan yéu cau khai kién.

Can cu vao:

+ Khoan 5 Diéu 26, diém a khoan 1 Diéu 35, diém ¢ khoan 1 Diéu 39, c4c diéu
157, 165, 227, 228 cua Bo luat T tung dan sy;

+ Céc Diéu 649, 650, 651, 660 va Diéu 357 clia Bo luat Déan sy ndm 2015; Dicu
95 cua Luat Dat dai nim 2013; cac diéu 26, 27, 29 Nghi quyét 326/2016/UBTVQH14
ngay 30/12/2016 cia UBTVQH quy dinh vé muc thu, mién, giam, thu, ndp, quan ly
va st dung an phi va I¢ phi toa an.

Tuyén xir:

[1] Chap nhan mdt phan yéu cau khai kién chia di san thira ké theo phap luat cia
cac dong nguyén don Phan Thi N, Phan Thi C, Phan Thi T, Phan Thi L. Cuy thé nhu
Sau:

Giao cho cac ba Phan Thi N, Phan Thi C, Phan Thi T, Phan Thi L quyén quan
ly, str dung chung ddi v&i: Quyén st dung dat 1a dién tich 1.608,2m?, loai dat trong

5



IGa, thudc thira dét s6 716, t& ban do 26-DC, toa lac tai Thon U, xa P, thi xa S, tinh
Phu Yén (Theo minh do dac chinh 1y ban d6 dia chinh s6 340-2019 do Chi nhanh vin
phong dang ky dat dai thi xa S 1ap ngay 17/6/2019);

Giao cho ba Phan Thi M quan 1y, st dung ddi v6i: Quyén st dung dat 1a dién
tich 1.591,8m?, loai dat trong laa, thudc thira dat s 714, to ban dd 26-DC, toa lac tai
Thoén U, x& P, thi xa S, tinh Phti Yén (Theo manh do dac chinh 1y ban db dia chinh sb
340-2019 do Chi nhanh vin phong dang ky dét dai thi xa S lap ngay 17/6/2019);

[2]Ba Phan Thi M phai thanh toan cho cac ba Phan Thi N, Phan Thi C, Phan Thi
T, Phan Thi L sé tién 21.005.334d (Hai muoi mdt triéu khong trdm linh nim nghin
ba trim ba muoi bén dong).

Khi ban an ¢6 hiéu luc phap luat va ké tir ngay nguoi dugc thi hanh an c6 don
yéu cau thi hanh an, néu nguoi phai thi hanh an chua thi hanh xong khoan tién phai
thi hanh &n thi con phai chiu thém khoan tién 13i di véi sb tién cham tra twong tng
v6i thoi gian cham tra theo mirc 13i suat quy dinh tai khoan 2 Piéu 468 BLDS.

[3]Cac ba Phan Thi N, Phan Thi C, Phan Thi T, Phan Thi L, Phan Thi M duoc
quyén lién hé voi Chi nhanh Vin phong dang ky dat dai va UBND thi xa S dé ding
Ky dat dai theo quy dinh tai Picéu 95 Luat Pat dai nam 2013 (khi ban 4n c6 hiéu luc
phap luat).

[4] V& chi phi t6 tung: Chi phi xem xét tham dinh tai chd, do dac va dinh gia tai
san 14 15.902.000d (Muoi 1am triéu chin tram linh hai nghin dong). Trong d6:

- Cac ba Phan Thi N, Phan Thi C, Phan Thi T, Phan Thi L phai chiu chung )
tién 14.326.667d; dugc trir vao sd tién tam Gng chi phi té tung 16.000.000d da ndp va
da duoc Toa an hoan tra sb tién 98.000d theo bién ban giao nhan tién ngay
05/01/2021, da nop du.

- Ba Phan Thi M phai chiu va hoan tra chi phi tb tung cho cac ba Phan Thi N,
Phan Thi C, Phan Thi T, Phan Thi L s6 tién 1.575.333d (Mot triéu nim trim bay
muoi 1am nghin ba trim ba muoi ba dong).

[5] Vé an phi:

- Cac ba Phan Thi N, Phan Thi C, Phan Thi T, Phan Thi L mdi nguoi phai chiu
1.066.000d an phi dan sy so tham, duoc khau trir vao s tién 750.000d tam ung an
phi mdi ngudi da ndp theo Bién lai thu tién sé 0006751, 0006736, 0006753, 0006752
cling ngay 14/02/2019 cua Chi cuc Thi hanh 4n dan su thi x3 S nén mdi ngudi con
phai ndp 316.000d (Ba trim muoi sau nghin dong) an phi dan sy so tham.

- Ba Phan Thi M phai ndp s6 tién 2.133.000d (Hai triéu mot trim ba muoi ba
nghin ddng) 4n phi dan sy so tham.

- Cac ba Phan Thi N, Phan Thi C, Phan Thi T, Phan Thi L mbi nguoi phai chiu
s6 tién 300.000d an phi dan su phic tham, dugc khau trir vao sb tién 300.000d tam
tmg 4n phi mdi nguoi da nop theo Bién lai thu sé 0005143, 0005145, 0005144,
0005146 cung ngay 18/01/2021 cua Chi cuc thi hanh an dan su thi xa S; da nop du.
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[7] Truong hop ban an duge thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh an
dan sy thi ngudi duge thi hanh 4n dan sy, ngudi phai thi hanh 4n dan su c6 quyén
théa thuén thi hanh an; quyén yéu cau thi hanh an, tu nguyén thi hanh an hodc bi
cuong ché thi hanh an theo quy dinh tai cac diéu 6, 7 va 9 Luat Thi hanh an dan su;
thoi hiéu thi hanh an duoc thuc hién theo Diéu 30 Luat Thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén én.

TM. HQOI PONG XET XU PHUC THAM

Noi nhgn: THAM PHAN CHU TOA PHIEN TOA
-TANDCC tai ba Nang;

-TAND cép huyén;

-Duong su;

-Chi cuc THADS cap huyén;

- PTTNV&THA,;

- VKSND tinh Phu Yén;

- Luu HSVA.
Vil Ngoc Ha



