TOA ANNHANDAN  CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Déc 1ap — Tw do — Hanh phiic

Ban 4n s6: 459/2022/DS-PT
Ngay: 10/8/2022

VIV tranh chép vé hop dong
mua ban bat dong san

, ‘ NI:IAN DANH i
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phéin Hpi dong xét xir phiic thdm géom co:
Théam phdn - Chii toa phién toa: Ba Pham Hong Loan
Cdc Thim phdn: Ba Nguyén Thi Thanh Hién

Ba Huynh Thi Nhu Ha

- Thuw ky phién toa: Ba Pham Nguyén Thanh Hong — Thu ky Toa an
nhan dan Thanh pho H6 Chi Minh.

- Dgi di¢gn Vign Kiém sdt nhan dan Thanh phé Ho Chi Minh tham
gia phién toa: Ong Nguyén Van Hoang — Kiém sat vién.

Ngay 10 thang 8 nim 2022, tai Tru s& Toa an nhan dan Thanh phé Ho
Chi Minh xét xtr phtic thAm cong khai vu an thu ly s6 177/2022/TLPT-DS
ngay 17 thang 6 nam 2022 vé viéc: “Tranh chap vé hop dong mua ban bat
dong san”.

Do Ban an ’sé 97/2022/DS-ST ngay 07/4/2022 cua Toa én nhén dan
Quan F, Thanh pho H6 Chi Minh bi khéng cao.

Theo Quyét dinh dua vu an ra xét xtr s6 3821/2022/QDPT-DS ngay 11
thang 7 nam 2022, gitra cac duong su:

1. Nguyén don: Ong Nguyén Hoai N, sinh nam 1962.

Pia chi: S6 111 khu phd M, phuong T, Quan F, Thanh phé HO Chi
Minh.

Nguwoi dai dién hop phap cua nguyén don:

- Ong Nguyén Thé A, sinh nim 1960. (Vang mat)

Pia chi: S6 40 dudng T, Phudng A, Quan Q, Thanh phé HO Chi Minh.
Va/hoac

- Ba Tran Thi S, sinh nim 1992. (C6 mit)

Dia chi: S6 4 duong sé 4, phuong B, Quéan F, Thanh phd HO Chi Minh.

Cung 1a ngudi dai dién theo Gy quyén (Gidy uy quyén sé cong ching



00012248, quyén sb 02TP/CC-SCC/HPGD ngay 27/8/2020 do Vin phong
Cong ching T ching nhan).

2. Bi don: Cong ty C6 phan Pau tw Phat trién Bat dong san P.
Tru so: S6 15 dudong N, phudng Ph, Quéan F, Thanh phd H6 Chi Minh.
Ngueoi dai dién hop phap cua bi don:

- Ong Poan Viin Ch, sinh nim 1976. (C6 mit)

~ Dia chi: S0 35 dudng s6 12, Khu pho 2, phuong H, thanh phd T, Thanh
phé Ho6 Chi Minh.

Hoac
- Ong Nguyén Thanh L, sinh nim 1996. (C6 mit)

Dia chi: S6 1036/73 duong C, Phuong D, quan B, Thanh phd HO Chi
Minh.

La nguoi dai dién theo uy quyen (Gidy uy quyén ngay 11/5/2022 cia
Cong ty C6 phan Pau tu Phat trién Bat dong san D).

4. Nguoi khdng cdo: Bi don Cong ty C6 phan Pau tu Phat trién Bat
dong san b.

NOI DUNG VU AN:

Theo ban an so tham thé hién ndi1 dung vu an nhu sau:

Trong don khoi kién va qua trinh giai quyet vu dn, nguyen don 6ng
Nguyén Hoai N va nguoi dai dién theo ity quyén ciia éng Nam la ba Tran Thi
S trinh bay:

Ngay 30/12/2016, 6ng Nguyén Hoai N va Cong ty Co phén Pau tu
Phat trién Bat dong san b (sau day goi tat 1a Cong ty D) co ky ket Hop dong
mua ban bat dong san sb 18/HDMBBDS va Phu luc Hop ddng sb 02 vé viée
mua ban 16 Officetel & Tang 18, sb thir tv F2, thudc Du 4n Toa nha R (goi tat
1a “Toa nha G”) tai dia chi s6 15 duong N, phuong Ph, Quan F, Thanh pho
Ho Chi Minh. Lo Officetel ¢6 dién tich sir dung 32,5m2; dién tich san xay
dung 35,9m?; gia tri hop df)ng mua ban la 32, 5m’ x 42.503.461 doéng/m® =
1.381.362.483 dong (da bao gom gia tri quyén sir dung dat, thué gla tri gia
tang (VAT) la 125.578.408 dong va kinh phi bao tri tinh bang 2% gia tri bt
dong san chua bao gom VAT la 1.255.784.075 dong x 2% = 25.115.682
ddng). Du kién ban giao bat dong san theo hop dong vao quy 11/2017.

Cin cir khoan 4.1, 4.2 Piéu 4 va diém a khoan 9.1 Piéu 9.1 ciia Hop
ddng mua ban bat dong san sd 18/HPMBBDS ngay 30/12/2016, bén ban phai
ban giao bt dong san cham nhat vao ngay 31/12/2017, qua thoi han trén bén
ban phai thanh toan sd tién 1% cho mdi thang tré han ddi véi sb tién bén mua
da thanh toan cho bén ban.



Can cu Bién ban ban giao nha 1ap ngay 15/8/2019 bén ban da cham ban
giao 19,5 thang, nén tai Pon khoi kién ngay 10/9/2020, nguyén don yéu cau
bi don phai thanh toan cho nguyén don s tién vi pham do chdm ban giao bét
dong san theo hop dong ky két 1a 1.243.226.234 dong x 1% x 19,5 =
242.429.115 ddng va thanh toan cho bén mua sb tién 14i suat theo Diéu 1.2
ctia Phu lyc Hop dong s0 02 ngdy 30/12/2016 1a (1.243.226.234 x 8% x 02
nam) + (1.243.226.234 x 8% x 7.5/12) = 261.077.508 dong. Tong cong sd
tién nguyén don yéu cau bi don phai thanh toan 1a 242.429.115 + 261.077.508
=503.506.623 dong.

Bi don Céng ty Cé phan Pdu tw Phat z‘rlen Bat déng san P do déng
Nguyén Quéc Vin la nguoi dai dién theo 1ty quyén trinh bay:

Ngay 30/12/2016, Cong ty P va 6ng Nguyén Hoai N ky két Hop dong
mua ban bat dong san s6 18/HDMBBDS vé viéc mua cian F2-18 tai du an G
cia Cong ty B va Phu luc Hop dong s6 02. Du kién thoi gian ban giao bat
dong san vao quy 11/2017. Theo thoa thuan thi viéc ban giao bat dong san co
thé sém hodc muén hon 06 thang. Ngay 05/11/2018, hai bén da ky Bién ban
thoa thuan vé viéc ban giao hién trang dé khach hang hoan thién noi that (lac
nay cin F2-18 da du diéu kién ban giao theo Phy luc 01 cia Hop dong s6
18/HPMBBDS), sau d6 ong N di nhan chia khoa ciing nhu d3 tiép nhan can
F2-18, day 1a thoi gian ban giao thuc té cin ho, tuy nhién vi Iy do gidy to, thi
tuc phap 1y ctia du 4n cham hon dy tinh nén Céng ty D chua thé chinh thirc
hoan thanh viéc ban giao vé mat thi tuc. Ngay 14/12/2018, 6ng Nam ban giao
lai bat /dong san cho Cong ty D dé Cong ty (quan ly sau khi 6ng da hoan thién
nodi that cling nhu di chuyén cac tai liéu, ho so kinh doanh cta minh vao van
phong néu trén. Ngay 17/01/2019, Cong ty B giri cho ong N Thong bao vé
viéc giao nhan can ho va thoi gian van hanh chinh thirc ctia Toa nha G, trong
dé c6 néu 10 “Thoi gian nhdn ban giao can ho F2-18 vao ngay 21/01/2019.
Thoi gian chinh thuc vdn hanh, sw dung cua Toa nha G vao ngay
25/01/2019”. Pong thoi Cong ty D da gui “Bién Ban ban giao” dé hai bén
cung ky xac nhan vé viéc hoan thién ban giao, mic du trong thoi gian nay ong
N d3 nhéan thé tir cin F2-18 va thuong xuyén ra vao cin ho dé lam viéc nhung
phia 6ng N khong chap nhan ky vao Bién ban ban giao. Do dé, tir ngay
25/4/2019 dén ngay 24/7/2019 hai bén trao d6i thoa thuan voi nhau bang thu
dién tir vé cac diéu khoan trong Bién ban ban giao cin ho va cudi cing di ky
Bién ban ban giao vao ngay 15/8/2019.

Tinh dén ngay 25/01/2019 Cong ty B di du diéu kién ban giao bat dong
san theo quy dinh tai diém c khoan 2.1 Piéu 2 cua Hop dong sb
18/HPMBBBDS va theo quy dinh tai khoan 3 Diéu 13 ctia Luat Kinh doanh
bat dong san nam 2014. Do d6 y kién cta Cong ty D vé yéu cau khéi kién cta
ong Nguyén Hoai N nhu sau:

- P6i v6i yéu cau tinh 1di cham ban giao: Cong ty P khong chap nhan
yéu cau cua 6ng N vé viéc tinh 1i cham ban giao dén ngay 15/8/2019. Cong



ty D chi chdp nhan thoi diém tinh 14i cham ban giao tir ngdy 01/01/2018 (ngay
hét han ban giao theo Hop déng mua ban bat dong san) dén ngay 25/01/2019
(ngay bat dong san du diéu kién ban giao). Do do, tién phat cham ban giao
can F2-18 dugc tinh nhu sau: (1.243.226.234 x 1% x 12) + (1.243.226.234 X
0.03% x 25) = 158.511.344 dong.

- Pbi voi yéu cau tinh 13i suat theo Phyu luc Hop dong sd 02 ngiy
30/12/2016 dinh kém Hop dong mua ban bat dong san: Cong ty D dong ¥
thanh toan 14i suat cho 6ng N 8%/nim trén s tién 1.243.226.234 dong, thoi
gian tinh 13i tr ngay 01/01/2017 dén ngay 25/01/2019. Tién 14i theo Phu lyc s6
02 Cong ty B sé thanh toan nhu sau: (1.243.226.234 x 8% x 2) +
(1.243.226.234 x 8% x 1/12) =207.204.371 dong.

Tai ban an dan sy so thcfm SO‘A, 97/2022/DS-ST ngay 071412022 cua Toa
an nhan dan Qudn F, Thanh pho Ho Chi Minh da tuyén xu:

1. Chéap nhan yéu 9§u cua nguyén don 6ng Nguyén Hoai N vé viéc
budc bi don 1a Cong ty Co phan Pau tu Phat trién Bat dong san D phai thanh
toan:

- Sb tien phat vi pham do cham ban giao cin ho F2-18 1a 242.429.115
dong.

- S0 tien lai suat theo Phy lyc s6 02 ngay 30/12/2016 la 261.077.508
dong.

Tong cong: 503.506.623 dong.

Trong truong hop Cong ty C6 phan Pau tu Phat trién Bat dong san D
cham thi hanh khoén tién phai thi hanh thi con phai tra lai d6i vai s6 tién
cham thi hanh theo mirc 14i suét quy dinh tai khodn 2 biéu 4§8 B0 luat Dan
sy nam 2015 tuong img vai thoi gian cham thi hanh tai thoi diém thanh toén.

2. Vé an phi dan sy so tham:

Cong ty Co phan Pau tu Phét trién Bat dong san D phai chju tien 4n phi
dan sy so tham 1a 24.140.265 dong.

Hoan lai cho 6ng Nguyén Hoai N tién an phi dan sy so tham 1a
12.071.000 dong theo Bién lai thu tién tam ung an phi, 1€ phi Toa an so
AA/2019/0041647 ngay 14/10/2020 cua Chi cuc Thi hanh an dan su Quéan F,
Thanh ph6 H6 Chi Minh.

Ngoai ra, ban an so thim con tuyén vé quyén khang cdo, quyén va
nghia vu thi hanh 4n ctua cac duong su.

Ngay 20/4/2022, bi don Cong ty Co phan Dau tu Phat trién Bat dong
san b c6 don khang c4o toan bd ban an so tham.

Tai phién toa phiic thim:

Nguyén don éng Nguyén Hoai N cd ba Tran Thi S la nguoi dgi dién
theo uy quyén va bi don Cong ty Cé phan Dau tw Phat trién Bat dong san D
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co ong Poan Vin Ch va éng Nguyén Thanh L la ngueoi dal dien theo uy quyen
déu xdc dinh cdc bén da thoa thugn diwrgc véi nhau Vé cdch giai quyét nhu
sau: Ong N dong y giam tién phat va tién 1ai cho Cong ty 1a 150.000.000
dong Sau khi can trir tién phi bao tri 2%, tién phi quan ly tr ngay 15/8/2019
dén ngay 30/7/2022, Cong ty C6 phan Pau tu Phat trién Bat dong san b se
thanh toan cho dng N s6 tién phat vi pham do cham ban giao cin ho va tién 1ai
theo Phu luc s6 02 ngay 30/12/2016 1a 313.414.564 ¢6ng cham nhat vao ngay
31/8/2022.

Dgi di¢n Vién Kiém sat nhan dan Thanh pho Ho Chi Minh phat biéu
quan diem:

Vé tb tung: Toa cp phuc thim d3 thuc hién dung trinh tu thi tuc theo
quy dinh cua phap luat. Cac duong su cling dugc thuc hi¢n day du cac quyén
va nghia vu ciia minh.

Vé nd1 dung: Do céc bén da thdéa thuan véi nhau vé viée gidi quyét vu
an nén dé nghi Ho1 dong xét xur ghi nhan.

Can cur vao cac chung cu, tai liéu da duoc tham tra tai phién toa phuc
tham, cin ctr vao két qua tranh luan tai phién toa, y kién cua dai dién Vién
kiém sat nhan dan Thanh pho H6 Chi Minh, trén co sé xem xét ddy du, toan
dién tai li¢u, chirng ctr ¢6 trong hd so vu an.

NHAN PINH CUA TOA AN:

Can ctr vao Hop dong mua ban bat dong san s 18/HDMBBDS va Phy
luc Hop dé)ng s6 02 vé viéc mua ban 16 Officetel & Tﬁng 18, sb thtr tu F2,
thudc Du 4n Toa nha R (goi tit 13 “Toa nha G”) tai dja chi s6 15 duong N,
phudng Ph, Quan F, Thanh phé H6 Chi Minh gitta Bén ban can ho 1a Cong ty
Co phan Pau tu Phat trién Bat dong san D va Bén mua 1a ong Nguyén Hoai
N, c6 co s& xac dinh thoi gian ban giao cian ho dugc hai bén théng nhat ky két
cham nhat vao ngay 31/12/2017. Qua thoi han trén bén ban phai thanh toan s6
tién 1% cho mdi thang tré han ddi voi s6 tién bén mua da thanh toan cho bén
ban. Cac bén déu xac dinh 6ng N da thanh toan cho Cong ty 95% gia tri hop
déng trude ngay 01/01/2017.

Ban 4n so tham cho rang, ngay 15/8/2019 Cong ty C6 phan Pau tu Phat
trién Bat dong san D va 6ng Nguyén Hoai N méi ky Bién ban ban giao can ho
1a tré 19 thang 15 ngay va tuyén budc Cong ty phai thanh toan cho 6ng N tién
phat vi pham do cham ban giao cin ho va tién 13i theo Phu luc hop déng s6 02
ngay 30/12/2016 1a 503.506.623 ddng.

Tai phién toa phtic thaim, Cong ty C6 phan Pau tu Phat trién Bét dong
san D xdc dinh gitra Cong ty va 6ng N da thoa thuan dugc voi nhau vé cach
giai quyét vu an va xuat trinh Bién ban thoéa thuan ngay 08/8/2022 c6 ndi
dung nhu sau: Ong N dong y giam tién phat va tién 13i cho Cong ty la
150.000.000 dong. Sau khi can trir cac khoan tién ong N phai déng vao Cong
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ty gom: 2% phi bao tri va phi quan Iy tir ngay 15/8/2019 dén ngay 30/7/2022
téng cong 1a 40.092.059 déng thi sb tién Cong ty con phai thanh téan cho 6ng
N 1a 313.414.564 dong, thanh toan cham nhat vao ngay 31/8/2022. Xét su
thoa thuan cua cac duong su la tu nguyén va khong trai phap luat nén Hoi
ddng xét xir phuc tham ghi nhan.

Vé an phi déan su so thé}m: Cong ty C6 phan Pau tu Phat trién Bat dong
san P phai chiu 15.670.728 dong.

Vé an phi dan su phuc thém: Cong ty C6 phan Pau tu Phat trién Bat
dong san B phai chiu 300.000 dong.

Vi cac lé trén,
QUYET PINH:

Cin cir Khoan 2 Diéu 148, biéu 300, Khoan 2 Diéu 308, Diéu 309 ciua Bo
luat To tung dan su;

Can ct Khoan 5 Piéu 29 cua Nghi quyet sO 326/2016/UBTVQH14
ngay 30/12/2016 cua Uy ban Thuong vu Qudc hdi quy dinh vé muc thu,
mién, gidm, thu, ndp, quan 1y va st dung an phi va 1€ phi Toa én;

Tuyén x1r: Stra ban &n so tham.
1/ Cong nhan sy thoa thuan cia cac duong su nhu sau:

Cong ty C6 phan Pau tu Phat trién Bat dong san D s& thanh toan cho
ong N s6 tién phat vi pham do chdm ban giao can ho va tién 1ai theo Phu luc
s6 02 ngay 30/12/2016 tong cong 1a 313.414.564 (Ba tram mudi ba triéu, bén
tram muoi bén ngan, nim trim sau muoi bén) dong cham nhit vao ngay
31/8/2022.

Ké tir ngdy 6ng Nguyen Hoai N ¢6 don yéu cau thi hanh an ma Cong ty
Co phan Pau tu Phat trién Bat dong san B chém thi hanh khoan tién néu trén
thi con phai tra lai dbi voi s tién cham thi hanh theo mirc 13i suat quy dinh tai
khoan 2 Di€u 468 B0 luat Dan sy nam 2015 tuong ung voi thoi gian chim thi
hanh tai thoi di€m thanh toan.

2/ V& an phi dan sy so tham:

Cong ty Co phan Dau tu Phat tricn Bat dong san D phai chju an phi dan
sy so tham 1a 15.670.728 (Muoi lam tri€u, sau tram bay muoi ngan, bay tram
hai muoi tam) dong.

Hoan lai cho 6ng Nguyén Hoai N tién tam ung an phi da nop la
12.071.000 (Muoi hai tri¢u, khong tram bay mwoi mot ngan) dong theo Bién
lai thu tién tam Ung an phi, 1& phi Toa an s6 AA/2019/0041647 ngay
14/10/2020 cua Chi cuc Thi hanh an dan sy Quan F, Thanh pho H6 Chi Minh.

3/ Vé an phi dan su phiic tham:



Cong ty C6 phan Pau tu Phat tgién Bat dong san B phai chiu an phi
phtc tham 1a 300.000 (Ba tram ngan) dong.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luét Thi
hanh 4n dan sy ndm 2008 (sira doi, b6 sung nim 2014) thi ngudi dugc thi
hanh an dan su, nguoi phai thi hanh 4n dan sy c6 quyén thoa thuén thi hanh
an, quyén yéu cau thi hanh an, ty nguyén thi hanh an hodc bi cudng ché thi
hanh 4n theo quy dinh tai cac Diéu 6, Piéu 7, Piéu 7a, Diéu 7b va Piéu 9
Luat Thi hanh an dan sy nim 2008 (stra d6i, bd sung nam 2014); thoi hiéu thi
hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan sy
nam 2008 (stra doi, bd sung nim 2014).

Ban an phuc tham c6 hiéu luc ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TAND Toi cao; A AN . ’ i e
_TAND Cip cao tai TPHCM: THAM PHAN - CHU TOA PHIEN TOA
- VKSND Cép cao tai TP.HCM;

- VKSND TP.HCM;

- Chi cuc THADS Quan F;

- TAND Q.F;

- Cac duong sy (dé thi hanh);
- Luu: HS, VT (T/25).
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