TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap - Tw do - Hanh phic

Ban 4n s6: 280/2020/DSPT
Ngay: 12/5/2020 ‘
V/v: Tranh chap hgp dong mua ban tai san.

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHi MINH
Véi thanh phin Hpi dong xét xir phiic tham gom cé:
Théam phan - Chii toa phién toa: Ong Truong Viét Hong
Cdc Tham phan: 1. Ong Nguyén Thanh Van
2. Ba Lé Thi Ngoc Huong
- Thuw ky phién toa: Ong Poan Thé Nhan 1a Thu ky Toa an nhan dan
Thanh pho H6 Chi Minh.
- Dgi dién Vién Kiém sat nhan dan Thanh phé Ho Chi Minh tham gia
phién toa: Ong Tao Minh Quan — Kiém sat vién.

_ Ngay 12 thang 5 ndm 2020, tai phong xir an Toa an nhan dan Thanh ph(f)
H6 Chi Minh xét xtir phic tham coéng khai vu an dan sy thu ly ‘ SO
290/2020/TLPT-DS ngay 30 thang 3 nam 2020 vé viéc “Tranh chap hop dong
mua ban tai san”. Do ban an dan sy so tham s6 907/2019/DS-ST ngay
15/11/2019 cta Toa an nhan dan Quén 12, Thanh ph6 H6 Chi Minh bi khang
cdo. Theo Quyét dinh dua vu an ra xét xu s0 1594/2020/QD-PT ngay 15 thang 4
nam 2020 gifra cac duong su:

Nguyén don: Ong Ly Qudc H — Sinh nam : 1968

Dia chi: Puong T, phuong N, Quan M, Thanh phé HO Chi Minh. (C6 mit)

Dai dién theo uy quyén cta nguyén don : Ba Ly Minh H — Sinh nim :
1976. (Vang mat)

Bi don: Cong ty TNHH N

bia chi: Puong A, khu phé) B, phuong T, Quan M, Thanh phé HO Chi
Minh.

Nguoi dai dién theo phap luat: Ong Nguyén An D, chirc vu : Giam déc.

Nguoi dai dién theo uy quyén: Ong Nguyén Nhat T — Sinh nam : 1993 (Co
mat)



NOI DUNG VU AN:

Trong don khoi kién va cdc 160 khai trong qud trinh gidi quyét vu dn,
nguyén don ong Ly Quoc H trinh bay:

Cong ty TNHH N (sau day goi tat 1a cong ty) 1a chu dau tu du an Khu
chung cu cao tang M (tén thuong mai D — Tham Luong) tai phuong Tan Thoi
Nhat, Quéan 12. Ngay 21/3/2016, cong ty va ong Ly Quoc H co6 ky hop dong
mua ban cin ho sb A2-12bis-14/HD/MT/2016. Theo hop ddng, cong ty ban cho
ong H can ho can ho sb 14, ting 12bis, khéi nha A2, dy an Khu chung cu cao
tang M véi gia 1.564.167.000 dong, bén mua giao tién theo tién do, bén ban
giao can hd vao quy IV nam 2017.

Nguyén don d3 thyc hién dung va du cac diéu khoan di ky két nhung
Cong ty di vi pham nghia vu ban giao cin ho. Pén ngay 23/7/2018 Céng ty
TNHH N moéi ban giao can hd trong tinh trang nhiéu trang thiét bi, vat tu hu
hong, chét luong xay dung kém. Trong thoi gian vi pham nghia vu ban giao cin
hd, cong ty c6 cam két s& chiju phat do vi pham hop ddng, dong thoi s& boi
thuong thiét hai, tinh bang tién thué nha tuong ng véi thoi gian cham ban giao
can ho. Tuy nhién sau khi ban giao can ho xong thi cong ty khong thuc hién
nghia vu do vi pham hop dong. Nguyén don nhiéu lan dén cong ty dé yéu cau
giai quyét phat vi pham hop ddéng, nhung cong ty thach thirc nguyén don khoi
kién.

Diéu 8, Diéu 12 hop dong sé A2-12bis-14/HD/MT/2016 thoa thuan thoi
diém ban giao cdn ho vao cudi thang 12/2017, c6 thé mudn hon 01 thang,
nhung qua thoi han 4 thang ké tir ngay phai ban giao thi cong ty phai thanh toan
tién vi pham tinh bang tién 13i theo mirc 13i suat vay ky han 6 thang do Ngin
hang Nha nuéc cong bd. Nguyén don yéu cau muc 13i suit tinh theo mirc 1ai
sudt nguyén don vay tai cac Ngan hang thwong mai. Nhu vy, ké tir ngay
01/02/2018 cong ty phai tra tién phat do vi pham hop déng. SO tién 1a:
1.407.750.300 x 9%/12 thang x 5.7334 thang = 60.533.966 dong.

Tai phién toa, bi don la Céng ty TNHH N c¢6 6ng Nguyén Nhdt T la dai
dién theo uy quyén trinh bay:

Cong ty xac nhan cé ky két hop dong mua ban cin ho sé A2-12bis-
14/HD/MT/2016 nhu 161 trinh bay ctia nguyén don. Mat du cong ty gap kho
khin nhung cong ty di cb ging ban giao can hd cho bén mua, so voi hop dong
thi viéc ban giao c¢6 cham tré. Nguyén don tinh ngdy ban giao cin ho 23/7/2018
la khong dung vi vao ngay 12/7/2018 cong ty da c6 thong bao ban giao can ho
nén ngay ban giao phai tinh 1a ngay 12/7/2018. Cong ty khong dong y muc 13i
suat 9%/nim ma nguyén don yéu cau, cong ty tinh theo mirc 14i suat co ban do
ngan hang nha nuéc ban hanh. Tuy nhién do cong ty gip kho khin va c6 nhiéu
khach hang bi cham ban giao nha nén cong ty khong thé bdi thudng nhu hop
d6ng, ma cong ty chi hd trg sb tién 10.000.000 dong cho mot hop dong.



Tai phién toa so tham: Nguyén don ong Ly Qubc H rat yéu cau boi
thuong thi€t hai tinh bang tién thué€ nha tuong ung voi thoi gian cham ban giao
can ho.

Tai ban 4n dan su so tham sb 907/2019/DS-ST ngay 15/11/2019 va
Quyét dinh sua chira, b6 sung ban an s6 40/QD-SCBSBA, ngay 16/3/2020 cua
Toa an nhan dan Quan 12, Thanh phé H6 Chi Minh da quyét dinh:

Chép nhan yéu cau khai kién ctia Nguyén don — 6ng Ly Qudc H ddi véi bi
don 1a Cong ty TNHH N vé viéc:

Cong ty TNHH N vi pham nghia vu ban giao cin ho theo hop déng mua
ban can ho s6 A2-12Bis-14/HD/MT/2016 thudc du an Khu dan cu cao tang M
(Tén thuong mai D — Tham Luong) tai phuong Tan Théi Nhat, Quén 12.

Cong ty TNHH N phai tra cho 6ng Ly Qubc H sb tién 60.533.966 (sau
muoi tri¢u ndm trdm ba muoi ba nghin, chin tram sdu muoi sdu) dong ngay khi
an co hiéu luc.

Ngoai ra, ban 4n so thAm con tuyén vé an phi dan sy so thim va quyén

khang c4o cua cac bén duong su.

Sau khi xét xtr so thim:

Ngay 28/11/2019, b1 don 1la Cong ty TNHH N khang cdo toan b ban an
s tham s6 907/2019/DS-ST ngay 15/11/2019 cua Toa én nhan dan Quéan 12,
Thanh pho H6 Chi Minh.

Tai phién toa phuc thim hom nay: Cac duong su khong thoa thuin duoc
vo1 nhau ve viée giai quyét vu an.

- Nguyén don 6ng Ly Quéc H trinh bay: Dé nghi Toa an nhan dan Thanh
pho HO6 Chi Minh git nguyén ban an so tham s6 907/2019/DS-ST, ngay
15/11/2019 cta Toa an nhan dan Quan 12.

- Bi don Cong ty TNHH N c6 6ng Nguyén Nhat T 1a dai dién theo uy
quyén trinh bay: Cong ty khong dong y boi thuong cho 6ng Ly Qudc H sb tién
la 60.533.966 dong do vi pham hgp dong ma chi dong ¥ ho trg dng H s6 tién 1a
10.000.000 dong.

- Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh tham gia
phién toa phat biéu y kién két luén:

+ V& t6 tung: Viéc chip hanh phéap luat cia Tham phan, Hoi ddng xét
xu, Thu ky Toa an, Nguyén don, bi don da thuc hién ding quy dinh cua phap
luat.

+ V& noi dung: Pé nghi Toa an nhan dan Thanh phd H6 Chi Minh, cin
cu khoan 1 Biéu 308 B0 luat to tung dan sy nam 2015: Khong chap nhéan yéu
cau khang céo cua bi don Cong ty TNHH N.

XET THAY:



Sau khi nghién ctru cac tai li€u c6 trong hé so vu an dugc tham tra tai
phién toa va can cu vao két qua tranh luan tai phién toa, Hoi dong xét xir nhan
dinh:

- Can ¢ vao hop déng mua ban cian ho chung cu M (Tén thuong mai: D
— Tham Luong) sb: A2-12Bis-14/HD/MT/2016 dugc ky két giira Cong ty
TNHH N va 6ng Ly Qubc H vao ngay 21/3/2016. Hop dong trén co hiéu luc
phap luat, nguyén don 6ng Ly Qubc H di thuc hiép dung hop dong da ky két, bi
don Coéng ty TNHH N vi pham hop ddng vé nghia vu ban giao can ho. Phia
cong ty cling xac nhan ¢ vi pham nghia vy ban giao cén ho cham tién do theo
hop ddng quy dinh. Do do, can ctr Diéu 418 B6 luat dan su, nguyén don yéu cau
bi don phai thanh toan tién vi pham hop dong 1a c6 co sé dé chap nhan.

- Can ctr vao khoan 2 Diéu 12 hop dong sb A2-12Bis-14/HD/MT/2016 vé
trach nhiém ciia hai bén va viéc xur 1y vi pham hop dong thoa thuan tién phat vi
pham theo 1di suét vay theo ky han 6 (sau) thang do ngin hang nha nuéc cong
b tai thoi diém thanh todn. Theo quy dinh tai Piéu 12 Luat Ngan hang quy
dinh thi ngan hang nha nudc céng bd chirc ning tai cap vén...do d6, ndi dung
“lai suat vay theo ky han 6 (sau) thang do ngan hang nha nuéc cong bd” trong
hop ddng 1a khong 16 rang. Theo quy dinh tai cac Diéu 126, 130, 404 Bo luat
dan sy, hop déng do bi don soan thao nén ndi dung thdéa thuan vé murc 13i sudt
la v6 hi¢u. Do bi don vi pham thyuc hién nghia vu vé tai san, theo quy dinh tai
Piéu 357 Bo luat dan sy, bi don phai chiu 13i suat phat sinh. Do d6, yéu cau ap
dung murc 13i suat 9%/niam cia nguyén don 1 c¢6 can ct.

- Can ci diém a khoan 2 Diéu 12 hop dong sd A2-12Bis-
14/HD/MT/2016 quy dinh thoi gian tinh 13i “dén ngay bén A ban giao cin ho
thuce té cho bén B”. Thong bao ngay 12/7/2018 thé hién nodi dung: “Cong ty sip
xép ban giao cin ho tir ngay 23/7/2018”. Nhu vdy, viéc cong ty ban giao can ho
cho ong H 1a tré 5,7334 thang theo hop d6ng ma hai bén giao két. Do do,
nguyén don yéu cau phat hop dong theo murc 14i suat 9%/ nim theo thuc té tir
ngay chinh thtrc nhan can ho (23/7/2018) 14 ¢6 cin ctr chap nhan.

- Tir nhitng nhan dinh trén, budc bi don phai bdi thuong cho nguyén don
s6 tién 14 1.407.750.300 x 9%/12 thang x 5.7334 thang = 60.533.966 dong.

Ngoai ra, két luan cta Pai dién Vién Kiém sat nhan dan Thanh phé HO
Chi Minh ciing dé nghi bac toan bd yéu cau khang céo cua bi don va giit y 4n so
tham.

Tt nhitng nhan dinh trén, HO1 déng xét xur bac toan b khang cdo cua bi
don.

V& an phi, bi don phai thyc chiu 4n phi phtic tham 1a 300.000 dong.
Vi cac 1€ trén:
Ap dung khoan 1 Diéu 308 B luat T6 tung dan sy 2015;

QUYET PINH



- Can ctr vao Khoan 1, Diéu 5; Diéu 21; Khoan 3 Diéu 26; diém a Khoan 1
biéu 35; diém a Khoan 1 Diéu 39; Khoan 2, Biéu 227; Khoan 1 Diéu 273;
Khoan 1 Diéu 280, khoan 1 Diéu 308 cua B luat To6 tung Dan sy nam 2015;

- Can ct vao Diéu 328; Diéu 398 Bo luat Dan sy nam 2015;

- Cn ctr Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban
thuong vu Qudc Hoi;

- Can cr vao Luat Thi hanh an Dén sy (stra d6i, bd sung nim 2014);
Tuyén xur:
1/ Khong chap nhéan yéu cau khang cdo ctia Bi don — Cong ty TNHH N.

Giit nguyén ban 4n dan sy so tham s6 907/2019/DS-ST ngay 15/11/2019
cua Toa &n nhan dan Quan 12, Thanh pho H6 Chi Minh.

Cong ty TNHH N vi pham nghia vu ban giao can ho theo hop dong mua
ban cin ho sé A2-12Bis-14/HD/MT/2016 thudc dy 4n Khu dan cu cao ting M
(Tén thuong mai D — Tham Luong) tai phudng Tan Théi Nhat, Quan 12.

Cong ty TNHH N phai tra cho 6ng Ly Qubc H sb tién 60.533.966 (sau
muoi tri¢u ndm trdm ba muoi ba nghin, chin tram sau muoi sau) dong ngay khi
an co hi¢u luc.

Viéc thuc hién cac phan noi dung cua quyét dinh néu trén duogc thuc hién
tai co quan thi hanh an dén sy c6 tham quyén.

Ké tir ngdy ngudi dugce thi hanh an c6 don yéu cau thi hanh 4an, néu nguoi
phai thi hanh 4n cham tra so tlen néu trén thi hang thang ngudi phai thi hanh an
con phai tra 131 dbi voi sd tién cham tra twong Gmg voi thoi gian cham tra cho
ngudi duoc thi hanh an voi muc 13i suat duge quy dinh tai Diéu 357 B6 luat dan
su 2015.

2/ V& &n phi so tham: Cong ty TNHH N phai chiu an phi 3.026.698 (ba
triéu khong trim hai muoi sdu nghin, siu trim chin muoi tim) dong. Hoan tra
cho 6ng Ly Qudc H tién tam tng an phi da nop 1.950.321 (mdt triéu chin trim
nim muoi nghin ba trim hai muwoi mdt) dong theo bién lai thu tam Gng an phi s6
AA/2017/0045263 ngay 07/12/2018 cua Chi cuc Thi hanh 4n Dan sy Quan 12.

3/ V& 4n phi phuc thim: Céng ty TNHH N phai chiu an phi phtc tham 1a
300.000 (ba tram nghin) d6ng nhung dugc a an trir vao s tién tam Gng an phi dan
sy phuc tham da nop tai bién lai thu s6 AA/2019/0107768 tai Chi cuc Thi hanh
an dan sy Quan 12.

4/ Trudng hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh 4n Dan su (stra d6i, bo sung nim 2014) thi nguoi duoc thi hanh an
dan sy, nguoi phai thi hanh an dan sy co quyén thoa thudn thi hanh 4n, quyén
yéu cau thi hanh an, ty nguyén thi hanh an hodc bi cudng ché thi hanh an theo
quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luét Thi hanh 4n Dan su (stra ddi, bd sung



nam 2014); thoi hi¢u thi hanh dn dugc thuc hién theo quy dinh tai Diéu 30 Luat
Thi hanh &n Dan sy (stra 61, bé sung nam 2014).
Ban 4n phiic thim c6 hiéu luc phéap ludt ké tir ngay tuyén an.
Noi nhén: TM. HQI PONG XET XU PHUC THAM

- VKSND TP.HCM; THAM PHAN - CHU TQA PHIEN TOA
- TAND Quén 12;

- Chi cuc THADS Quaén 12;
- Cac duong su;

- Luu.

Truong Viét Hong



TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc 1ap - Tw do - Hanh phiic

BIEN BAN NGHI AN o
Hom nay, ngay 12 thang 5 nam 2020, Tai Toa an nhan dan Thanh ph6 H6
Chi Minh
Véi thanh phin Hpi dong xét xir phiic tham gém cé:
Tham phan - Chii toa phién toa: Ong Truong Viét Hong
Cdc Tham phan: 1. Ong Nguyén Thanh Van
2. Ba Lé Thi Ngoc Huong
Tién hanh nghi an dbi voi vu an déan su thu 1y sb 290/2020/TLPT-DS
ngay 30 thdng 3 nam 2020 vé viéc “Tranh chap hop dong mua ban tai san”,
gitra:
Nguyén don: Ong Ly Qudc H — Sinh nam : 1968
bia chi: Buong T, phuong N, Quan M, Thanh phé HO Chi Minh, Thanh
pho H6 Chi Minh. (C6 mat)
Dai dién theo Uy quyén cua nguyén don: Ba Ly Minh H — Sinh niam :
1976.
Bi don: Cong ty TNHH N
Dia chi : 64 TTN21, khu phd 4, phuong Tan Thoi Nhat, Quan 12, Thanh
pho H6 Chi Minh.
Ngudi dai dién theo phap luat: Ong Nguyén Hitu Nghia, chic vu : Giam
doc.
Nguoi dai dién theo uy quyén: Ong Nguyén An D — Sinh nam : 1993.(Co
mat)
Sau khi thao luan va nghi an vé timg van dé, Hoi dong xét xir biéu quyét
03/03 nhirng nd1 dung sau :
1/ Khong chap nhéan yéu cau khang cdo ctia Bi don — Cong ty TNHH N.
Giit nguyén ban an dan su so tham s6 907/2019/DS-ST ngay 15/11/2019
cta Toa &n nhan dan Quan 12, Thanh pho H6 Chi Minh.

Cong ty TNHH N vi pham nghia vu ban giao can h¢ theo hop dong mua
ban cin ho s6 A2-12Bis-14/HD/MT/2016 thudc dy 4n Khu dan cu cao ting M
(Tén thuong mai D — Tham Luong) tai phudng Tan Théi Nhat, Quan 12.

Cong ty TNHH N phai tra cho 6ng Ly Qubc H sb tién 60.533.966 (sau
muoi triéu ndm trim ba muoi ba nghin, chin trim sdu muoi sau) dong ngay khi
an co6 hiéu luec.



Ké tlir ngay nguoi dugce thi hanh an c6 don yéu cau thi hanh an, néu ngudi
phai thi hanh 4n cham tra so tlen néu trén thi hang thang nguoi phai thi hanh an
con phai tra 13i d6i voi s6 tién cham tra twong Gmg voi thoi gian cham tra cho
nguoi dugc thi hanh an vé1 mure 1ai suat duoc quy dinh tai Piéu 357 Bo luat dan
su 2015.

2/ V& 4n phi so thdm: Cong ty TNHH N phai chiu an phi 3.026.698 (ba
triéu khong tram hai muoi sau nghin, sau trim chin muoi tdm) déng. Hoan tra
cho 6ng Ly Qudc H tién tam tmg an phi da noép 1.950.321 (mét triéu chin trim
nim muoi nghin ba trim hai muoi mdt) dong theo bién lai thu tam Gng an phi s6
AA/2017/0045263 ngay 07/12/2018 ctia Chi cuc Thi hanh 4n Déan sy Quan 12.

3/ Vé an phi phuc tham: Cong ty TNHH N phai chiu an phi phuc tham 1a
300.000 (ba tram nghin) ddéng nhung dugc a an trir vao s tién tam Gng an phi dan
su phuc tham da ndp tai bién lai thu s6 AA/2019/0107768 tai Chi cuc Thi hanh
an dan sy Quan 12.

4/ Truong hop ban an, quyet dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh an Dan sy (stra doi, bo sung nam 2014) thi ngudi duoc thi hanh an
dan sy, nguoi phai thi hanh 4n dan sy c6 quyén thoa thuan thi hanh an, quyén
yéu cau thi hanh éan, tu nguyén thi hanh an hodc bi cudng ché thi hanh an theo
quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luét Thi hanh 4n Dan su (stra ddi, bd sung
nam 2014); thot hi€u thi hanh 4n duoc thyc hién theo quy dinh tai Piéu 30 Luat
Thi hanh 4n Dan su (stra d6i, bd sung nim 2014).

Bién ban nghi an két thuc vao héi....... gio....... phut, cung ngay.

Bién ban nghi an da dugc doc lai cho tat ca thanh vién Hoi dong xét xir
cung nghe va ky tén dudi day.

Cac Tham phan Tham phan - Chii toa phién toa

Nguyén Thanh Van L& Thi Ngoc Hwong Truwong Viét Hong






