TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI HANOI DPoc lap - Tw do - Hanh phiic

Ban &n sb: 33/2020/ KDTM-PT.

Ngay: 25/12/2020.

V/v: “Tranh chap hop dong bao hiém”

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI HA NOI

- Thanh phan Hgi dang xét xa phac tham gém co:
Tham phén - Chui toa phién tdoa: Ong Nguyén Vii Bong;
Céac Tham phan: Ong Vii Minh Tuan;

Ong Bang Pinh Lyc.

- Thuw ky phién tda: Ong Ngbé Ngoc Hung - Thu ky Toa 4n nhan dan cap
cao tai Ha Noi.

- Pai di¢n Vign kiém sat nhan dan cdp cao tei Ha Ngi tham gia phién
tda: Ba Nguyén Thi Thu Huong - Kiém sét vién cao cap.

Ngay 25 thang 12 nim 2020 tai tru s& Toa &4n nhan dan cap cao tai Ha
Noi, mé phién toa xét xir phiic tham céng khai vu an kinh doanh thuong mai thu
ly s6 13/2020/TLPT-KDTM ngay 12 thang 3 nam 2020 vé viéc “Tranh chap hop
d6ng bao hiém” do c6 khang céo cua nguyén don dbi véi ban an dan su so tham
s6 41/2019/KDTM-ST ngay 08 va 09 thang 10 nim 2019 ctia Toa an nhan dan
thanh phd Ha Nai.

Theo Quyét dinh dua vu an ra xét xtr s6 9111/2020/QP-PT ngay 10 thang
12 nam 2020 ctia Toa &n nhan dan cap cao tai Ha Noi, giita cac duong sy

* Nguyén don: Cong ty cé phan F.

Dia chi: s6 60B ngd VH, phd T, phuong HB, Quan B, Ha Noi.

Nguwoi dai dién theo phap lugt: Ba Do Thi Lan H, sinh nim 1977 chuc vy:
Giam doc;

Nguoi dai dién theo uy quyén: Ba Nguyén Thu H1, sinh ndm 1976, chic
vu: Phé Giam ddc; déu co mit.

Nguoi bao vé quyén va lgi ich hop phéap: Ba Pao Thi Thu H2 - Luat su
Vin phong Luat su B Cao Thang thuoc Poan Luat su thanh phd Ha Noi; Ba
Hanh vang mat c6 gui ban luan ci bao vé cho nguyén don.
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* Bj don: Tong Cong ty cé6 phan bao hiém M.

Dia chi: ting 15 Toa nha M, s 229 T, phuong NT, quan D, thanh phé Ha
Noi.

Nguoi dai dién theo phap lugt: éng Udng Bong H, chic vu: Cha tich
HPQT. Nguoi dai dién theo uy quyén: ba Nguyén Thi Hai Y, chic vu: Quyeén
Tong giam déc.

Nguoi dwoc uy quyeén lgi: ba Nguyén Thi Huong L, chtc vy: Phd phong
phap ché va diéu tra chéng truc loi bao hiém; Ong Bui Pang H3, sinh nim 1997,
chtrc vu: Chuyén vién phong phép ché va diéu tra chong truc loi bao hiém. Ong
H3c6 mat; Ba L vang mit.

* Nguwdi cd quyen lei, nghia vu lién quan: Cong ty MNBA
C6 tru so tai: Bairro, Simulambuco, Cabinda, A.

Pai dién theo uy quyén: Cong ty CP F, c6 dija chi: S6 60B ngd VH, phd T,
phuong HB, quan D, thanh phd Ha Noi. Do ba D& Thi Lan H, chic vu: Giam
dbc; cd mit.

NQI DUNG VU AN:

Theo bdn dn so tham, bdn tw khai va céc tai liéu c6 trong hé so vu an,
nguyén don - Cong ty cé phan F (sau déy goi tat 1a Cong ty F) trinh bay:

Cong ty F (1a bén ban) da ky két hop dong s6 05/Facom-MNBA/16 ngay
25/10/2016 v6i Cong ty MNBA (sau day goi 14 Cong ty MNBA 13 bén mua) vé
viéc mua ban 01 chiéc xe ui, model SD22F, dong co Cummins NT855 —
C280S10, cdng suat dong co 162 KW/1800 vong/phut, hang méi 100%, san
Xuat nam 2016 véi tong gia tri hop dong 1a 168.000 USD. biéu kién giao hang
la CIF tai Cang L, cong hoa A, Chau Phi; hang di tir cang Thuong Hai (S),
Trung Qudc.

Ngay 08/11/2016, Cong ty F c6 giri gidy yéu cau bao hiém hang hoé vé viéc
dé nghi Céng ty M - Tong Cong ty CP Bao hiém Quéan Doi Bao hiém hang hoa
(sau day goi 1a M) cho 16 hang theo hop d¢ong mua ban hang hoa néu trén.

Tong cong ty c6 phan bao hiém Quén doi da chap thuan ky hop déng bao
hiém théng qua ching nhan bao hiém sé: 432/GCN-HH.1/051-PHH do Céng ty
Bao hiém M - Ha Thanh. Theo d6 M - Ha Thanh dong y bao hiém d6i voi hang
hoa theo hop dong sé 05/F-MNBA/16 ngay 25/10/2016 da duoc ky két giira cac
bén vai s6 tién dugc bao hiém 100% CIF-USD 168.000 USD.

Theo véan don s6 IQDLUAW1701170 cua Cong ty F, ngay 09/01/2017 va
Hai trinh caa Tau van chuyén, xe ui Bulldozer SD22F dugc van chuyén trén Tau



A theo hanh trinh tir cang Quindao téi Cang S (ngay 09/01/2017) rdi tiép tuc
hanh trinh tgi cang L - A.

Ngay 12/02/2017, tau A trén cung dudng van chuyén tir S téi L gap hoa
hoan vi ly do khach quan.

Ngay 22/02/2017, Cong ty F nhan dugc email dinh kém thong bao hoa
hoan cua Richards Hogg Lindley (t6 chuc giam dinh ton that do cha tau A chi
dinh). Ngay trong ngay, Cong ty F da chuyén tiép théng béo nay cho M. Trong
cling ngay, M nhan duoc cap nhat 02 1an lién quan téi vu hoa hoan xay ra trén
tau A tir don vi giam dinh t6n that bao hiém Matthew Robinson bén Dolphin
Maritime & Aviation Services (“Dolphin”) do M chi dinh.

Theo két luan cia Cong ty Giam dinh thi nguyén nhan ton that 1a do bi pha
huy trong vu hoa hoan.

Ba Lai Thi H4la nhan vién Céng ty M duoc giao nhiém vu thay mat Cong
ty dé thuc hién cdng viéc va giai quyét cac van dé lién quan dén hop déng bao
hiém hang hoé sé: 432/GCN-HH.1/051-PHH ngay 08/11/2016 ky két gitra hai
bén.

Ngay 23/02/2017, trong thong béo cua ba Lai Thi H4 (thé hién qua tin nhan
Zalo) nhan vién caa M va F, ba Lai Thi H4 xac nhan rang M da thuc hién stra
d6i bo sung Pon bao hiém sé 432/GCN-HH.1/051-PHH sira Cang di tir S sang
Q dung nhu Van don ciing nhu b6 sung mét s thong tin con thiéu trong Pon
bao hiém. Nhu vay, viéc thay d6i Cang di da dugc phia M biét va dong y.

Ngay 27/02/2017, Chu tau A tuyén b Ton that chung (“General
Average”). Trong cung ngay, M cling giri email toi Richards Hogg Lindley (Bén
tu van rai ro dudng bién va tinh todn Ton that chung/Average adjuster) xac nhan
minh 1a Bén bao hiém cho 16 hang tai Container PCIU 5463203 trén tau A va
thuc hién trach nhiém boi thuong ton that chung.

Ngay 23/03/2017, M ¢6 gtri email yéu cau Cong ty F xac minh tinh trang
hang hoa.

Ngay 20/06/2017, Hai quan A kiém tra hang va xac nhan tinh trang hang
hoa: “bi chay twong d6i nhiéu, phan dong co va dién bi hong hét”. Cong ty F
nhan dugc thong bao tir Cong ty MNBA - A vé tinh hinh 16 hang xe ui va Cong
ty F da guri email théng bao cho M trong cung ngay.

Ngay 21/06/2017, trong email trao d6i gitta M va Dolphin lién quan dén
tham dinh thiét hai, M x4c nhan M bao hiém 16 hang Xe ui trén Tau APL
Australia theo Van don s6 IQDLUAW1701170.

Ngay 09/08/2017, Dolphin xé4c nhan véi M rang 16 hang di hoan toan bi
pha huy trong vu hoa hoan.



Ngay 01/4/2018, Cong ty MNBA c6 hop dong chuyén giao quyén yéu cau
sang Cong ty F.

Ngay 16/04/2018, Cong ty F d3 c6 cong van sd 160418/CV yéu cau Cong
ty Bao hiém M - Ha Thanh thuc hién trach nhiém bao hiém.

Ngay 20/4/2018, Tong Cong ty c6 phan Bao hiém Quan Poi c6 Cong vin
s6 559/2018/M-GDBT vé viéc giai quyét ton that/sy cd chay xe i theo do6 M tir
chéi trach nhiém bao hiém do Gidy ching nhan bao hiém khdng c6 hiéu luc bao
hiém d6i véi céc ton that 16 hang xay ra trong hanh trinh van chuyén tir Cang Q
dén cang L, A va 16 hang khdng thudc trach nhiém bao hiém.

Ngay 21/6/2018, Cong ty F va Bi don da truc tiép tién hanh trao ddi,
thuong luong tai tru s¢ chinh cua Tong cong ty C6 phan bao hiém Quan doi.
Tuy nhién, tai budi hop nay Cong ty F va bi don da khong tim duoc giai phéap
cho tranh chap nay.

Trong cac cong van tra 161 va trong cudc hop ngay 21/06/2018, bi don déu
phi nhan hiéu luc cua viéc sira doi don bao hiém do Ba Lai Thi H4 thyc hién
ngay 23/02/2017. Tuy hanh trinh duoc bao hiém quy dinh trén don bao hiém la
tir Shang hai téi L nam trén hanh trinh van chuyén thuc té va su kién bao hiém
xay ra trong hanh trinh nay, M van khang dinh rang su kién bao hiém xay ra
ngoai pham vi bao hiém.

Nay nguyén don khai kién dé nghi Toa an budc M phai thanh toén sé tién
168.000 USD thuc hién nghia vu bao hiém theo Hop dong bao hiém hang hoa
sb: 432/GCN-HH.1/051-PHH ngay 8-11-2016, ky két gitra Cong ty C6 phan F
va Cong ty M cho Cong ty cd phan F, cung l4i suat cham thanh toan tir ngay
09/9/2017 dén nay 1a 780.864.000 dong. Céc tai liéu chiing ctr ma nguyén don
nop cho Toa an dé chang minh cho yéu cau cta minh cling di cung cap cho M
trude do.

Bi don la Tong Cong ty ¢é phan bao hiém Qudn déi (sau ddy goi tat 1a M)
do ba Nguyén Thi Hurong L, dng Ngd Xuan T - dai dién theo uy quyén trinh bay:

Xéc nhan Cong ty F ¢o dia chi tai S6 60B, ngd VH, phuong T, quan B,
thanh phé Ha Noi da duoc chap thuan tham gia bao hiém tai M theo Hop dong
bao hiém sé 432/16/GCN-HH.1/051-PHH cap ngay 08/11/2016. Péi twong tham
gia bao hiém la: 01 May ui (Bulldozer) Model: SD22F. S6 tién bao hiém la
100% CIF-USD 168.000 USD.

Dua theo yéu cau bao hiém cua khach hang, cac thdng tin chuyén hang ma
khach hang ké khai va dugc chap nhan trén Hop dong bao hiém bao gom: Bdi
tugng bao hiém (Bulldozer model SD22F; s6 lwong 01; Hop ddng mua bén sé:
05/F-MNBA/16 ngay 25/10/2016 van chuyén hang tir cang S, Ch (Trung Quéc)
dén cang L, cong hoa A. Cac thdng tin béo sau bao gom: Van don, tén tau, L/C,



thoi diém khoi hanh. Theo nguyén don thong béo thi ngay 12/2/2017 xay ra su
cb chay trén tau van chuyén 16 hang do.

Theo béo cdo gidgm dinh MR/20616/17 ngay 28/03/2018 cia don vi giam
dinh Dolphin Maritime Aviation Services Ltd thi ton that thuc té 1a:

L6 hang 01 xe ui Bulldozer SD22F déng trong flat rack container 40’ sb
PCIU546320/3 van chuyén trén tau A (hanh trinh tir cang Quindao, Ch dén cang
L, A); dugc thdng bao ton that do gip su cb chay trén tau vao ngay 12/02/2017.
Su ¢ duoc cho 12 viéc chay tu phat tir it nhat 01 container c6 chia loai hang c6
chat Canxi Hyproclorit — Ca(Cl0)2 xay ra tai khoang dudi sb 4. Su c6 da giy ra
né va chay lan rong trong khoang s 5. Hu hong két cau tau lan sang it nhét tai
01 két dau va nap ham hang sé 4. Mot sé luong Ion container bi thiét hai véi
murc d6 khac nhau do chay/né va nude khi ciu hoa.

Can ctr bao céo giam dinh s6 MR/20616/17 ngay 28/03/2018 cua giam dinh
Dolphin, muc d6 ton that caa tai san duoc bao hiém Ia: Ton that hang hoa: Xe i
bulldozer SD22F (mai 100%) bi hu hong toan b, tri gia la 168.000 USD (CIF).
Nguoi nhan hang dé nghi muén giir lai mot s6 phu ting may tri gia 10.000 USD
dé giam thiéu ton that.

Quan diém cia M cho rang, truéc yéu cau khai kién caa nguyén don, bi
don (M) x&c nhan céc tai liéu chirng cir ma nguyén don giao ndp cho Toa an thi
bi don d3 duoc nguyén don sao gui trude d6 va bi don di dugc sao chyp, kiém
tra va cong nhan tinh chinh xac cia cac van ban d6 (ké ca cac ban sao, ban
photocopy). Bi don x4c nhén tu cach khai kién caa nguyén don do dugc chuyén
giao quyén yéu cau, xac nhan nguyén don khoi kién trong thoi hiéu. Tuy nhién,
Téng Cong ty cd phan bao hiém Quan doi khéng chap nhan yéu cau nay; boi vi:

Ton that dbi voi May ui (Bulldozer) Model: SD22F nay khéng nam trong
pham vi dugc bao hiém theo hiéu luyc cua Hop dong bao hiém sé 432/GCN-
HH.1/051-HH cip ngay 08/11/2016.

Theo Gidy yéu cau Bao hiém Hang hda ngay 08/11/2016 cua F yéu cau bao
hiém cho hang héa dugc bao hiém la May i Bulldozer SD22F M di tir cang S -
Trung Qudc téi cang L - A.

Théng tin May i Bulldozer SD22F theo Hop d6ng 05/F-MNBA/16 ngay
25/10/2016 Muc 7 Giao hang ciing ghi nhan: Hang di tir cang S -Trung Quéc.

Can ct Hop ddéng bao hiém sé 432/GCN-HH.1/051-HH cip ngay
08/11/2016 kém yéu cau bao hiém cua Cong ty F cung ngay, xac dinh tai san
duoc bao hiém 1a May ui Bulldozer SD22F dwgc M chip nhan bao hiém van
chuyén theo hanh trinh tir cang S - Ch dén cang L - A va khong chuyén tai tai
bat ky cang nao khac.

Tuy nhién, trén thuc té can car Hoa don thuong mai (Commercial invoice)
s6 SD20161201 ngay 5/12/2016 va van don (B/L) sé IQDLUAW1701170 phat
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hanh tai Q - Ch ngay 09/01/2017 (do F gtri cho can b cia M qua email vao
16h24° ngay 21/02/2017) va tai liéu giam dinh lién quan thi hanh trinh van
chuyén cua 16 hang 01 unit Bulldozer SD22F da thay doi (cang khai hanh thay
d6i tir cang S sang cang Q).

Qua diéu tra x4c minh cta giam dinh tai A, 16 hang Xe i Bulldozer SD22F
dugc xac dinh hu hong do bi chdy va anh huéng béi sac ndng trong su ¢ hoa
hoan xay ra trén tau A ngay 12/02/2017, khi dang trén hanh trinh tir cang Q
(ngay roi cang 1a 09/01/2017) dén cang L - A. Su ¢d ton that da duoc chu tau
tuyén bé ton that chung va théng bao cho cac chii hang sau do.

Khoang céch tir cang Q t6i cang L bang duong bién khoang 600km. Tham
khao website chuyén dung vé hang hai www.marinetraffic.com thi hai trinh
hang hai pho bién tir cang Qingdao t&i cang L 13 9586.6 NM (hai ly trén bién)
nhung hai trinh hang hai tr cang Q tdi cang S sau do tdi cang L tang 1én thanh
9722.5 NM (hai ly trén bién). Ngoai viéc ting 1én vé quing dudng hai trinh hang
hai thi hai trinh hang hai tir cang Q t&i cang L ciing khac mot s6 doan duong di
so vai hai trinh hang hai tir cang Q t6i cang S sau do6 toi cang L. Biéu nay dan
t6i viéc hang hoa di tir cang Q tdi cang L s& c6 sy khéc biét vé rai ro (it rai ro
hon) so vdi hang hoa di tir cang Q téi cang S sau do tdi cang L.

Van don (B/L) s6 IQDLUAW1701170 thé hién hang duoc giao theo
phuong thirc “Port to Port or cobined transport bill of landing” Djch: Cdng dén
cang - Vdn don van tai két hop. Port of Loading/Cang xép hang va Place of
Receipt/Noi nhan déu thé hién tai san duoc bao hiém duoc dua 16n tau van
chuyén téi L - A tir cang Q - Ch.

Do d6, hanh trinh van chuyén cua 16 hang xe ui Bulldozer SD22F di thay
d6i (cang khoi hanh thay d6i tr S sang Q). Theo Véan don (B/L) s
IQDLUAW1701170.

T ngay M phét hanh Hop dong guai cho F (08/11/2016) cho téi truge khi
thoi diém Xe ui Bulldozer SD22F b thiét hai ngay 12/02/2017 bén phia F khéng
c6 y kién gi véi M cac noi dung cua Hop déng bao hiém sé 432/GCN-
HH.1/051-HH. Mt sau cia Hop dong bao hiém sé 432/GCN-HH.1/051-HH
phan Important Notice ghi cu thé: “Right after receiving the Policy and annex/
endorsement attached, Please examine the Term and Conditions and advise us
immediately (in writing) if any of these are not in acoordance with your
requirements” Dich: (THONG BAO QUAN TRONG: Ngay sau khi nhédn dwoc
Chinh sach bdo hiém va phu luc/ Bdn diéu chinh kém theo, vui 16ng kiém tra cac
biéu khodn, Piéu kién va thdng bao cho ching toi ngay lap tirc (bang vin ban)
néu co bat ky diéu gi khéng ding véi yéu cau cua Quy vi). Didu nay thé hién su
ddng y, chap nhan caa F voi cac ndi dung Hop ddng bao hiém sb 432/GCN-
HH.1/051-HH.


http://www.marinetraffic.com/

Ngay 22/02/2017, phia F guri b sung van don va héa don van chuyén. Phia
F sau d6 thong bao cho M viéc F nhan dugc thdng tin ton that cua tau van
chuyén A va dé nghi thay ddi noi dung cia Hop déng bao hiém. Tuy nhién, dé
nghi nay duoc gui toi can bo M sau thoi diém tai san duoc bao hiém da xay ra
tén that. Theo giai trinh caa can bo BUi Thi H4 ngay 10/04/2019, Can b H4
(lac d6 dang nghi thai san) sau khi nhan duoc dé nghi sira ddi thdng tin trong
Hop ddng bao hiém da nho phong nghiép vu tai Pon vi 1am céc thu tuc dé trinh
Lanh dao M phé duyét, tuy nhién to trinh thay doi noi dung Hop dong bao hiém
s6 432/GCN-HH.1/051-HH khong duoc chap thuan do dé nghi nay duoc gui toi
can bo M sau thoi diém tai san dugc bao hiém da xay ra ton that.

Cin ct theo ndi dung Hop dong bao hiém sé 432/GCN-HH.1/051-HH gitra
M va F thi tén that caa F thong bao ngay 22/02/2017 khong thudéc pham vi bao
hiém, néu M ddng y véi dé nghi ctia khach hang 1a da ¢ y 1am sai léch thong tin
dé tra tién bao hiém khi sy kién bao hiém da xay ra la vi pham biéu 213 Toi
gian 1an trong kinh doanh bao hiém quy dinh tai B¢ luat Hinh sy 2015 do vay M
da khong dong y vai dé nghi caa F.

- Ngoai ra, theo Luat va tap quan (Law and Practice) dan chiéu trong diéu
khoan Insitute Cargo Clauses (A) 01/01/1982, Hop ddng bao hiém/Hop ddng
bao hiém nay &p dung Luat va tap quan Anh, trong d6: Can ctr Khoan 43, Thay
d6i cang khoi hanh (Alteration of port of departure) trong Luat hang hai Anh
1906 (Marine Insurance Act 1906) quy dinh nhu sau:

“Where the place of departure is specified by the policy, and the ship
instead of sailing from that place sails from any other place, the risk does not
attach”.

Loi dich: “Pja diém khéi hanh dwoc chi dinh trén Hop déng bdo hiém, va
khi tau thay vi khéi hanh tir dia diém dwoc chi dinh trén Hop déng bdo hiém dé
thi khéi hanh tir dia diém khac thi rii ro theo don bao hiém khdng c6 hiéu luc”.

Nhu vay, Hop dong bao hiém 432/GCN-HH.1/051-HH chi bat dau cé hiéu
luc bao hiém khi 16 hang xe ui Bulldozer SD22F roi tir cang S - Ch va két thic
khi hang duoc giao dén cang L - A; dong nghia rang: Hop dong bao hiém nay
khong c6 hiéu luc bao hiém déi vai cac ton that 16 hang xay ra trong hanh trinh
van chuyén tir cang Q dén cang L, A.

Do vay, dé nghi Toa an chap nhan viéc M tir chéi bdi thuong ddi véi ton
that dbi véi 16 hang xe ui Bulldozer SD22F duoc van chuyén trén tau APL di tir
cang Q - Ch dén cang L, A cua cong ty F ngay vao 12/02/2017 1a dung quy dinh
cua phap luat va cé can ctr.

Ngueoi ¢ quyen lgi nghia vu lién quan 1a Céng ty MNBA do ba P46 Thi
Lan H trinh bay:



Cong ty MNBA xac nhan c6 mua cua cong ty F 01 xe ui, model SD22F,
dong co Cummins NT855 -C280S10, cong suit dong co 162 KW/1800
vong/phat, hang mai 100%, san xuat nim 2016 voi téng gia tri hop dong 1a
168.000 USD. Piéu kién giao hang 1a CIF (bao gom tién hang, cudc phi, bao
hiém 16 hang mua) tai Cang L, A, Chau Phi; hang di tir cang Thuong Hai, Trung
Quéc.

Ngay 08/11/2016, Cong ty F thong bao voi Cong ty MNBA 1a da mua bao
hiém cho 16 hang theo hop d6ng mua ban hang hoa néu trén cua Cong ty M -
Tong Cong ty CP Bao hiém Quan Doi (sau ddy goi 1a M) véi s6 tién duoc bao
hiém 100% CIF-USD 168.000 USD.

Cong ty MNBA d3 hoan thanh viéc thanh toan gia tri hop ddng nay tai
Bién ban can trir cong no s6 11/2016/ BB-F ngay 23/11/2016 voi Cong ty F. Do
16 hang (may i) bi hoa hoan nén chay hong, MNBA di c6 van ban dé nghi M
thuc hién nghia vu bao hiém nhung bi tir chéi.

Ngay 01/04/2018, Cong ty MNBA c6 lam Hop dong chuyén giao quyén
yéu cau va uy quyén cho cong ty F thay mat Cong ty MNBA tham gia t6 tung tai
Toa an nhan dan thanh phd Ha Noi dé yéu cau M thanh toan bao hiém.

Quan diém cua Cong ty MNBA 1a yéu cau khai kién caa Cong ty F 14 ¢6
can cu.

Tai Bén dn so tham sé 41/2019/KDTM-ST ngay 08 va 09 thang 10 ndm 2019
cuia Toda an nhan dan thanh phé Ha Néi da quyét dinh:

Ap dung:

- Khoan 1 Piéu 30, Piéu 37, Diém a khoan 3 Diéu 38, Diéu 39, Piéu 147,
Diéu 200, Diéu 271, Diéu 273 B6 luat T tung dan sy nam 2015;

- biéu 365 Bb luat dan sy nim 2015;

- Biéu 03, Didu 12, 14, 15, 16, 18, 19 va biéu 25, biéu 30 Luat kinh doanh
bao hiém nam 2010;

- Quy tic bao hiém hang hod xuit nhap khau diéu kién ICC (A)
(01/1/1982):

- Luat hang hai Anh nam 1906;

- Nghi quyét s6 326/2016/NQ-UBTVQH ngay 30 thang 12 niam 2016 cua
Uy ban thuong vu Qudc hdi quy dinh vé mic thu, mién, giam, nop, quan Iy va
st dung an phi va I¢ phi Toa an.

Xir:

1. Khéng chap nhan yéu cau khoi kién cia Cong ty co phan F dbi voi Tong
cdng ty c6 phan bao hiém Quan d6i véi yéu cau budc Tong Cong ty co phan bao
hiém Quan d6i phai boi thuong toan bo thiét hai lién quan dén sy cd bao hiém
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theo hop ddng bao hiém hang hoa sé 432/GCN-HH.1/051-PHH ngay
08/11/2016 véi tong sb tién 1a 3.904.320.000 dong (twong dwong 168.000 USD,
ty gia quy doi 1 USD = 23.240 VND) va tién Iai phat sinh voi muc 14i suat
10%/nam tinh tir ngay 09/9/2017 dén ngay 08/10/2019 14 25 thang so 14i 1a
813.400.000 dong.

- Ngoai ra, Toa 4n cép so tham con quyét dinh vé an phi; thi hanh &n theo
luat Thi hanh &n dan su va thong b4o quyén khang céo theo quy dinh cua phap
luat.

Ngay 23/10/2019, Nguyén don 1a Cong ty Cong ty ¢4 phan F do ba B
Thi Lan H dai dién theo phap luat c6 don khang céo toan bo ban an so tham.

Tai phién tda Cong ty c6 phan F khong rat don khai kién, giit nguyén noi
dung khang cao dé nghi tda an cap phuc tham sira ban an so tham budc Tong cong
ty ¢6 phan bao hiém Quan do6i bdi thuong ton that hang hoa ding theo hop dong
bao hiém da ky két. Can cir khang céo cu thé:

Hang da mua bao hiém da dugc giao xudng tau APL tai cang Q - Ch sau d6
di dén cang S rdi tiép tuc hanh trinh dén L nén viéc thay d6i cang khong anh
hudéng dén qua trinh van chuyén, thiét hai xay ra trén hanh trinh tr S di L nhu
trong hop dong.

+ Theo quyét dinh s6 03/2016 ngay 01/1/2016 ciia M vé diéu khoan bao
hiém Diéu 2.1 khong thiy c6 truong hop nao loai trir bao hiém khi hang xuéng
tau khong ding cang ghi & hop dong bao hiém.

+ M khong gidi thich rd cho bén mua bao hiém cac hinh thuc thong bao
chuyén, hay hop dong nhu thé nao 1a hop 18 va khong giai thich quyén lgi bao
hiém cho bén mua.

Ngay 22/2/2017, cong ty F da thong bao véi ba H4 la nhan vién dai dién
ciia M - Ha Thanh thuong hay lam viéc voi F dé thay d6i cang di thong qua tin
nhin Zalo va con dugc ba H4 xac nhan. Vi vay xac dinh M phai c6 trach nhiém
thanh toan bao hiém theo ching nhan bao hiém sé 432/GCN-HH.1/051-PHH
ngay 08/11/2016; Dé nghi Toa &n cap phiic tham stra ban 4n so tham chap nhan
toan bd yéu cau khoi kién ctia nguyén don.

Luat su Dao Thi Thu H2 ¢6 g ban luan ctr bao vé cho cong ty F dé ngay
21/12/2020 ¢6 nodi dung nhu di trinh bay tai phién toa so thdm, néu cic cin cu
phap 1y va dé nghi Hoi dong xét xtr phlic tham sira ban an so tham bugc M phai
thanh toan toan bo thiét hai nhu da ky két trong hop déng bao hiém sé 432 ngay
08/11/2016.

DPai di¢n Vién kiém sat nhan dan cap cao tai Ha Noi va két luan:

Vé t tung: Tham phan, Hoi dong xét xt, thu ky phién toa va cac duong
su chap hanh dang cic quy dinh cua Bo luat 6 tung dan su.



Khang c40 cta nguyén don lam trong han va hop 1& nén can dugc chip
nhan dé xét.

Vé quan hé phap luat co tranh chip thi day 1a tranh chap hop dong bao
hiém.

Vé noi dung: Cac bén déu xac nhan da ky két va khong cd tranh chap gi dbi
véi hop dong bao hiém sb 432/GCN-HH.1/051-PHH ngay 08/11/2016. Theo noi
dung hop ddng nay c6 thoa thuan bao hiém chiéc xe wi di tir cang S dén cang L,
A va khdng chuyén tai bat ky cang nao khac.

Ngay 09/01/2017, hang da duoc chuyén Ién thu APL tai cang Q; nhu vay 1a
da c6 su thay doi cang di, thay d6i hanh trinh nhung F khong thong bao véi M
dé stra d6i hop dong bao hiém ma sau khi di c6 ton thit hang hoa xay ra vao
ngay 12/02/2017 thi dén ngay 22/02/2017 F méi lién hé va thong bao voi M dé
thay doi sira cang di trén hop dong bao hiém da ky tir 08/11/2016 1a khdng phu
hop. Trong hd so khong hé co don dé nghi thay doi hop dong bao hiém cua F
cling nhu khong c6 van ban tra 10i chap thuan thay do6i ciia M. Can cir vao gidy
chtng nhan bao hiém chi c6 gié tri khi cang khoi hanh 1a cang S dén cang L, con
viéc thay d6i diém khoi hanh khong duoc chap nhan. Do d6 tai ban an so tham
d3 quyét dinh khong chdp nhan ndi dung khoi kién cua cong ty F 14 ¢6 can ct,
dung quy dinh. Nay khong cé thém ching ct gi méi nén khong c6 can cir chap
nhan khang cdo cua nguyén don. Pé nghi Hoi dong xét xir khong chap nhan
khang cao, giit nguyén cac quyét dinh cia ban an so tham sb 41/2019/KDTM-
ST ngay 08 va 09 thang 10 nam 2019 caa Tda an nhan dan thanh phd Ha noi.

NHAN PINH CUA HQOI PONG XET XU

Can ctr vao cac tai lidu, ching cir va két qua tranh tung tai phién toa. Trén
co s& xem xét day du, toan dién cac chung cir, y kién cua dai dién Vién kiem sat,
y kién cua cac duong su. H6i dong xét xir phuc tham thay:

1. V& t6 tung: Ban an so tham s 41/2019/KDTM-ST ngay 08 va 09 thang
10 nam 2019 cua Tda an nhan dan thanh phé Ha Noi; Pon khang cio cua
nguyén don dé ngay 23/10/2019 cua Cong ty co phan F do ba B4 Thi Lan H dai
dién theo phap luat, ¢a nop tam tng an phi trong han nén duoc chap nhan dé xét.

2. Xeét noi dung khang céo:

Nguyén don l1a Cong ty c6 phan F (goi tit 1a cong ty F) khai kién va nay
khang cdo dé nghi Toa an cap phuc tham giai quyét stra ban an so tham theo
hudng budc Tong cdng ty ¢ phan bao hiém Quan doi (goi tit 1a M) phai boi
thuong toan bo thiét hai lién quan dén sy kién bao hiém theo hop déng bao hiém
hang hda sé 432/GCN-HH.1/051-PHH ngay 08/11/2016 véi tong sb tién Ia
168.000 USD twong dwong 3.904.320.000 d6ng (ty gia quy doi 1 USD = 23.240
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VND) va tién 14i phét sinh véi mac 13i suat 10%/nam tinh tir ngay 09/9/2017
dén ngay 08/10/2019 1a 25 thang s tién 13i 1a 813.400.000 dong.

Hoi dong xét xur thay:

[2.1] Tai phién toa phic tham, hai bén duong sy déu xac nhan gitra cong ty
F va M chi nhanh Ha Thanh di ky két Hop dong bao hiém s 432/16/GCN-
HH.1/051-PHH theo gidy ching nhan bao hiém cap ngay 08/11/2016. Di tuong
dugc bao hiém 1a: 01 May ui (Bulldozer), Model: SD22F; Sé tién bao hiém la
100% CIF-USD 168.000 USD. Céng ty F d4 dong phi bao hiém cho M day du.

Théng tin chuyén hang ma khach hang ké khai va dugc chap nhan trén Hop
ddng bao hiém bao gom: Déi twgng bao hiém (Bulldozer model SD22F; s
lwgng 01; Hop dong mua ban sé: 05/F-MNBA/16 ngay 25/10/2016 van chuyén
hang tir cang S - Ch (Trung Qudc) dén cang L, cong hoa A. Céc thong tin bao
sau bao gém: Van don, tén tau, L/C, thoi diém khoi hanh.

Viéc ky két hop dong nay 1a hoan toan tu nguyén, dang phap luat va dén
nay khong co tranh chap vé diéu khoan va gia tri hop dong.

Theo cac tai lidu co trong ho so va mot lan nita dugc tranh tung tai phién
tda phuc tham thi: sy kién phap ly phat sinh c6 tranh chap dan dén khai kién yéu
cau toa an giai quyét boi thuong ton that 1a: Vao ngay 22/2/2017 cong ty F thdng
qua tin nhan Zalo gui cho ba H4 1a nhan vién thuong giao dich caa M Ha Thanh
Vé Viéc ¢ yéu cau thay doi mot phan noi dung cua hop dong bao hiém s
432/16/GCN-HH.1/051-PHH theo gidy chang nhan bao hiém cap ngay
08/11/2016 (cu thé yéu cau nay la do phia chu tau APL yéu cau kiém tra noi
dung cua hop ddng bao hiém va van don cua hang hda di dugc bao hiém).
Nguyén don xac nhan thoi diém ndy thi cong ty F méi dugc bén ban hang cung
cap van don va biét rang hang duoc van chuyén lén tau tir cang Q ngay
09/01/2017 nén cong ty F mai ¢ van ban yéu cau thay doi cang khéi hanh trong
hop ddng s 423 nay tir cang S thanh cang khai hanh 1a cang Q. Va trong ngay
23/2/2017 thi F mai biét sy cd xay ra trén tau APL van tai 16 hang tir ngay
12/02/2017 ma F c6 mua bao hiém nhung chua biét chinh xac 1 16 hang d6 ¢
bi thiét hai khong.

Nhu vay, viéc M - Ha Thanh da ky va cap gidy chiang nhan bao hiém sé
432/16/GCN-HH.1/051-PHH ngay 08/11/2016 ddi véi dbi tuong duoc bao hiém
la 01 chiéc may ui (Bulldozer model SD22F; theo Hop déng mua ban so: 05/F-
MNBA/16 ngay 25/10/2016 duogc van chuyén hang tir cang S, Ch (Trung Qudc)
dén cang L, A. Céc thong tin duoc béo sau bao gdm: Van don, tén tau, L/C, thoi
diém khai hanh. Theo chinh hop dong 05/F-MNBA/16 ngay 25/10/2016 vé viéc
F ban may ui cho MNBA tai muc 7 vé giao hang ciing ghi nhan: Hang di tir cang
S -Trung Quéc; tai gidy yéu cau Bao hiém Hang héa ngay 08/11/2016 cua F yéu
cau bao hiém cho hang hoa duoc bao hiém 1a May ui Bulldozer SD22F M di tir
cang S - Trung Quéc téi cang L - A. Do d6 M Ha thanh chi cap giay bao hiém
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cho hang hoa nay theo diéu kién tir cang dén cang tac 1a chi bao hiém hang hoa
dugc xép Ién tau tir S, Ch (Trung Qudc) dé van chuyén dén cang L, A theo diéu
kién 1ICC (A) ngay 01/1/1982. Tai muc 18 cua Quy tic bao hiém hang hoa xuat
nhap khau diéu kién A (01/1/1982) Luat phap va tap quan: Bao hiém nay tuan
thu theo phap luat va tap quan Anh. Tai Diéu 43 Luat bao hiém hang hai caa
Anh quy dinh: “dja diém khoi hanh duoc chi dinh trén hop dong bao hiém va
khi tau thay vi khoi hanh tir dia diém dugc chi dinh trén hop déng bao hiém do
thi khoi hanh tir dia diém khéc thi rai ro theo don bao hiém khéng c6 hiéu
lyc”.Theo van don (B/L) s6 IQDLUAW1701170 va duoc chinh nguyén don
thira nhan tai phién toa thi thé hién tai san duoc bao hiém dugc dua 1én tau van
chuyén t&i L - A tir cang Q - Ch 13 d c6 sy thay d6i khong dung cang khai hanh
da duoc quy dinh trong gidy ching nhan bao hiém néu trén, ma khong duoc F
thong béo hoic yéu cau thay doi sta chita cang khai hanh nhu noi dung théng
bao tai muc cudi cing caa hop déng/ching thu bao hiém c6 ndi dung 1a sau khi
nhan chimg thu c6 thay d6i gi thi phai thong bao ngay lap tic. Thuc té theo van
don noi trén thi hang duoc xép Ién tau APL tai cang Qingdao - Ch tir ngay
09/01/2017 nhung F khéng hé théng bao hoic c6 van ban yéu cau thay doi pham
vi bao hiém cho M; ngay 12/02/2017 d3 xay ra su ¢b (chay) trén tau APL thi mai
dén ngay 22/02/2017 F méi c6 Email thdng bao cho ba H4 1a nhan vién caa M
Ha Thanh da phu trach viéc giao két hop dong nay trude day. Viéc yéu cau thay
d6i ndy xay ra sau khi da phat sinh su kién phap 1y vé bao hiém nén chua hé
dugc M chap nhan bang van ban nén khong phét sinh nghia vu bao hiém ngoai
pham vi bao hiém da ghi trong gidy chung nhan bao hiém sé 432/16/GCN-
HH.1/051-PHH ngay 08/11/2016.

Mat khac, nhu da nhan dinh ¢ trén, tuy ngay 22/2/2017 cong ty F cé yéu
cau thay dd6i mot phan noi dung cua hop doéng bao hiém sé 432/16/GCN-
HH.1/051-PHH ngay 08/11/2016 nay vé noi dung thay doi “cang di” lién quan
dén hang ho4 duoc bao hiém thoéng qua nhan vién caa M 1a chi Lai Thi H4qua
tin nhan zalo. Nhung cin ctr quy dinh tai Diéu 25 vé sira d6i, bd sung hop dong
bao hiém cua Luat Kinh doanh Bao hiém nam 2010 quy dinh: “1. Bén mua bdo
hiém va doanh nghiép bdo hiém c6 thé théa thudn sira doi, bé sung phi bdo
hiém, diéu kién, diéu khodn bao hiém, trir trwong hop phap ludt cé quy dinh
khac. 2. Moi sita doi, bé sung hop dong bdo hiém phdi dwoc ldp thanh van
ban.”. Vi vay, viéc trao doi tin nhan Zalo hoic email giita chi Ha cua Cong ty F
va chi H4 nhan vién caa M Ha Thanh tuy dién ra trén thyc té nhung khong ding
theo hinh thtrc vin ban da quy dinh trén; théng bao yéu cau sira doi sau khi su cd
da xay ra (tic 1a F d biét co ton that d6i véi hang hod nén méi co vin ban thay
d6i cang di). Vi thé dén nay van khong dugc nguoi c6 tham quyén cua Tong
cong ty c¢6 phan bao hiém Quan doi hoic chi nhanh M Ha Thanh chap thuan
hoac phé chuan bang van ban theo quy dinh nén khéng c6 gia tri phap 1y dé M
phai c6 nghia vu thuc hién.
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Do d6, tai ban 4n so thim cua tda 4n nhan dan thanh phé Ha Noi da khong
chap nhan yéu cau khai kién cua Cong ty ¢ phan F 13 ¢6 cin cu.

Tai phién toa phlc tham, nguyén don cho rang viéc thay doi cang xép hang
la 16i cua cong ty SYNIC la bén ban hang cho F khong thong bao cling nhur
khong giao van don cho F nén F khdng biét dé yéu cau thay d6i. Pay 1a quan hé
phap luat gita F va bén ban hang, khong lién quan dén vu an nay nén khong
Xem Xét.

[2.2] D6i véi luan cir caa luat su bao vé cho nguyén don cho rang, cin ct
theo hop dong bao hiém s6 432/16/GCN-HH.1/051-PHH ngay 08/11/2016 thi 16
hang 1a Xe ui bulldozer SD22F duoc bao hiém tir cang S (Thuong Hai) - Trung
Quéc dén cang L - A. Tuy 16 hang nay Ién tau tai cang Q nhung sau d6 tau co di
qua cang S (Thuong Hai) roi méi tiép tuc di dén cang L. Su ¢6 hang hai xay ra
trén dudng tir cang S dén cang L nén phai duoc bao hiém 1a khong ding nhu
Hoi dong xét xtr da nhan dinh trén nén khong duoc chap nhan.

Do khdng c6 tai liéu chiing cr ndo mai nén khong c6 can cir chap nhan noi
dung khang cao cta nguyén don.

Két luan va dé nghi cua Vién kiém sat nhan dan thanh phé Ha Noi phi hop
chtng ctr ¢6 trong hd so, ¢o cin cir ding quy dinh cua phép luat va nhan dinh
cia HDXX nén duogc chap nhan.

[3]. Vé an phi: Do khang cdo khong dugc chap nhan nén cong ty F phai
chiu an phi kinh doanh thuong mai phc tham.

Cac quyét dinh khéc cua ban an so tham khdng cé khang céo, khéng bi
khang nghi c6 hiéu luc phap luat.

Vi cac lé trén,

QUYET DINH:

Can ctr khoan 1 Diéu 308 Bo luat to tung dan su 2015; Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Qubc hoi vé
muc thu, mién, giam, thu, nop, quan 1y va sir dung an phi va 1é phi Toa an.

Xu:

Khéng chap nhan khang céo cua Cong ty co phan F. Giit nguyén cac quyét
dinh cua ban 4n kinh doanh thuong mai so tham sé 41/2019/KDTM-ST ngay 08
va 09 thang 10 nam 2019 cua Toa an nhan dan thanh phé Ha Noi. Cu thé:

Ap dung:

- Khoan 1 Diéu 30, Diéu 37, Diém a khoan 3 Diéu 38, Diéu 39, Diéu 147,
Diéu 200, Piéu 271, Biéu 273 B6 luat t6 tung dan sy nam 2015;

- Piéu 365 B¢ luat dan sy nam 2015;
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- Piéu 03, Piéu 12, 14, 15, 16, 18, 19 va DPiéu 25, Piéu 30 Luat kinh doanh
bao hiém niam 2010;

- Quy tic bao hiém hang hod xuat nhap khau diéu kién ICC (A)
(01/1/1982):

- Luat hang hai Anh nam 1906;

- Nghi quyét s6 326/2016/NQ-UBTVQH ngay 30 thang 12 nim 2016 cta
Uy ban thudong vu Qudc hdi quy dinh vé mic thu, mién, giam, nop, quan Iy va
su dung &n phi va Ié phi Toa an.

Xir:

1. Khdng chap nhan yéu cau khaoi kién caa Cong ty ¢6 phan F dbi véi Tong
cong ty co phan bao hiém Quan doi vai yéu cau budc Tong Cong ty co phan bao
hiém Quén doi phai bdi thuong toan bo thiét hai lién quan dén su ¢d bao hiém
theo hop ddng bao hiém hang hda sé 432/GCN-HH.1/051-PHH ngay
08/11/2016 véi tong sb tién 1a 3.904.320.000 dong (twong dwong 168.000 USD,
ty gia quy doi 1 USD = 23.240 VND) va tién lai phat sinh vi muac 13i suat
10%/mam tinh tir ngay 09/9/2017 dén ngay 08/10/2019 14 25 thang so li 1a
813.400.000 dong.

2. V& an phi: Cong ty c6 phan F phai chiu 112.717.720 déng &n phi kinh
doanh thuong mai so tham va 3.000.000 dong &n phi phdc tham. Béi trir s tién
55.000.000 dong da nop theo Bién lai thu tién tam tng an phi, I& phi s6 17054
ngay 26/2/2019 tai Cuc thi hanh an dan su Thanh phd Ha Noi, con phai nop
60.717.720 dong.

Truong hop ban an c6 hiéu luc phap luat dugc thi hanh an theo quy dinh tai
Piéu 2 Luat thi hanh an dan sy thi nguoi duoc thi hanh n dan sw, ngudi phai thi
hanh an dan sy c6 quyeén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu
nguyén thi hanh &n, hoac bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6,
7 va 9 Luat thi hanh an dan su; thoi hiéu thi hanh an dugc thuc hién theo quy
dinh tai Diéu 30 Luat thi hanh an dan su.

Cac quyét dinh khac cua ban an so tham khdng c6 khang céo, khang nghi
c6 hiéu lyc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

3. Ban &n phdc tham ¢ hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhgn: TM. HOI PONG XET XU PHUC THAM
- VKSND c4p cao tai Ha Noi; THAM PHAN - CHU TQA PHIEN TOA
- TAND TP Ha Noi; (Pa k)

- Cuc THADS tp Ha Noi ; - N

- C4c duong su (theo dia chi); Nguyén Vii Pong

- Luu: HSVA, PHCTP.

14



