TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DINH Poc 1ap - Tw do - Hanh phic

Bén 4n sb: 28/2022/HS-PT
Nogay: 24 - 02 - 2022

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BiNH PINH

- Thanh phan Hpi dong xét xir phiic thdm gom c6:
Thdm phdan — Chii toa phién toa: Ba Nguyén Thi Thanh Binh.
Cdc Tham phan: Ong Lé Vin Duy.

Ong Nguyén Thanh Tuén.

- Thw ky phién toa: Ba Huynh Thi Khanh Nhi 1a Thu ky Toa an nhan dan
tinh Binh Dinh.

- Dgi dién Vién kiém sdat nhan dan tinh Binh Dinh tham gia phién toa:
Ong Nguyén Van Phung — Kiém sat vién.

Ngay 24 thang 02 nam 2022 tai tru sé Toa an nhan dan tinh Binh Dinh xét
xtr phiic tham céng khai vu an hinh su phiic thim thy 1y s6: 167/2021/TLPT-HS
ngay 15 thang 12 nam 2021 d6i voi c4c bi cdo Tran Hitu C, Pham Qudc H do ¢6
khang cdo cua cac bi cdo d6i v6i Ban an hinh sy so tham s6: 01/2021/HS-ST
ngay 01 thang 11 nam 2021 cta Toa an nhan dan Huyén AL, tinh Binh Dinh.

CAac bj cdo cb khang cao:

1/ Tran Hiru C (tén goi khac: K), sinh nam: 1997 tai Binh DPinh; noi cu
trd: thon X, xa A, Huyén AL, tinh Binh Dinh; nghé nghiép: Lai xe; trinh d6 van
hoa: 10/12; dan toc: Kinh; giéi tinh: Nam; tén gido: Khong; qudc tich: Viét
Nam; con 6ng: Tran Van Ta, sinh ndm: 1972 va ba Nguyén Thi D, sinh nam:
1978; Vo, con: Chua c6; tién an, tién su: Khong. Vé nhan than: Ngay 26/8/2018,
bi Cong an Huyén AL xur phat vi pham hanh chinh vé hanh vi xdm hai dén stc
khoe cia ngudi khac, v6i hinh thirc phat tién; Ngay 16/01/2020, bi Toa an nhan
dan tinh Binh Dinh xtr phat 06 thang tu nhung cho huong an treo, thoi gian thu
thach 1a 12 thang tinh tir ngy tuyén an phuc tham, vé tdi “Vi pham quy dinh vé
tham gia giao thong dudng bd”. Bi cdo bi tam giit ngay 13/3/2020 dén ngay
16/3/2020; bat giam ngay 23/3/2020. Bi c4o c6 mat.

2/ Pham Qudc H, sinh nim: 1993 tai Binh Dinh; noi cu tri: Thon B, x4 A,
Huyén AL, tinh Binh Dinh; nghé nghi¢p: Lai xe; trinh d§ van hoa: 9/12; dan tdc:
Kinh; gidi tinh: Nam; tén gido: Khong; quéc tich: Viét Nam; con 6ng: Pham
Ngoc P, sinh ndm: 1966 va ba Tran Thi Ph, sinh nim: 1969; Vo: Bui Thi T, sinh



nam 1997; Con: ¢6 01 con, sinh nam 2019; tién 4n, tién sy: khong; bat giam
ngay 13/3/2020. Bi cao ¢6 mat.

- Nguoi bao chita cho bi cao T ran Hiu C: Ong Vo Héng N, Luat su hoat
dong tai Cong ty Luat TNHH MTV Nam Luat thugc Poan luat su tinh Binh
Dinh. (C6 mat).

- Newoi ¢é quyén loi, nghia vu lién quan:

1. Anh Nguyén Thanh Th, sinh nam: 1990; DPia chi: Vung 4, xa P, Huyén
b, tinh QN. (Vang mat)

2. Anh Tran Quang L, sinh nam: 1992; bia chi: thon X, xa A, Huyén AL,
tinh Binh Pinh. (Vang mat)

3. Anh Huynh Ngoc La, sinh nam: 1999; Dia chi: thon X, xa A, Huyén AL,
tinh Binh Pinh. (Vang mat)

4. Anh Tran Anh M, sinh nim: 1992; Pia chi: thon X, x4 A, Huyén AL,
tinh Binh Pinh. (Vang mat)

5. Anh Nguyén Thai S, sinh nam: 1992; Dia chi: thon X, xa A, Huyén AL,
tinh Binh Pinh. (Vang madt)

6. Chi Nguyén Thi, Bich O, sinh nam: 1991; Dia chi: thon X, X A, Huyén
AL, tinh Binh Dinh. (Vang mat)

7. 0Ong Nguyép Van Hu, sinh nam: 1960; Dia chi: thon B, xa& A, Huyén AL,
tinh Binh Pinh. (Vang madt)

8. Chi Nguyén Thi B, sinh ngéy 29/10/2005; Bia chi: Xom 5, B, phuong
HT, thi xa HN, tinh Binh Pinh. (Vang mat)

Nguoi dai dién hop phap cua nguoi co quy~én lg1, nghia vu lién quan, ba:
Huynh Thi E, sinh nam 1972 (me d¢ cua Nguyén Thi D), dia chi: Xém 5, B,
phuong HT, thi xa HN, tinh Binh Pinh. (Vang mat)

Nguoi lam chung:

Chi Bui Thi T, sinh nam: 1997; Dia chi: Thén B, xa A, Huyén AL, tinh
Binh Dinh. (C6 mit)

NOI DUNG VU AN:

Theo cac téi, li¢u co trong hd so vu an va dién bién tai phién toa, ndi dung
vu an duoc tom tat nhu sau:

Trude ngay 12/3/2020 khoang 02 tuan, Tran Hiru C vao thanh phd QN, tinh
Binh Dinh ¢6 gap ban cua C tén la G (khong rd dia chi, lai lich) va dugc G cho

C mot sd vién ma tiy “keo”, C dem ma tiy vé nha cét gidu trong hop dién thoai
Iphone 6 dé trong phong ngu cua C.

Séng ngay 12/3/2020, C diéu khién xe 6 t0 vao thanh phé QN. Dén khoang

15 gio cung ngay, C st dung tai khoan facebook Tran C, nhdn vao tai khoan

facebook H Skay ctiia Pham Quoc H, véi ndi dung ra H vé AL choi “keo” (Ia ma
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tay) va dugc C don H tai huyén PC. Khi vé dén AL, C vao nha lay ma tay bo
vao tai quan, roi diéu khién xe mo t6 chd H dén quan S6i P4 udng ca phé cung
v6i Nguyén Thanh Th va Huynh Ngoc La. Sau d6, C, H, Th va La dén quén cua
Tran Quang L choi. Tai day, Trin Anh M va Nguyén Thai S ciing dén quén cta
L. Khoang 22 gid cung ngay, C ra H, Th, La, M, S va L dén quan Karaoke Y, ca
nhém dong ¥. C di mot minh, Th ché H, dén trude va duoc 6ng Nguyén Vin Hu
1a nguoi quan ly quan mo cua phong karaoke Vip 5. Tai day, C dwa ma tiy cho
H va n6i H dem vao cho mdy anh em dung, con C dén quay 18 tan goi nudc subi
va pepsi. Sau do, H goi dién thoai cho L, lic H dang goi dién thoai thi La, S, M
va L ciing vira t6i quan Y. Goi dién thoai xong, H dén phong le tan lay 03 goi
thudc con ngua. Khi H di dén cira phong Vip 5, C néi H goi t1ep vién dén phuc
vy, H héi “may daa’, C tra 16i “ba da”. Sau d6, H quay lai quay Ié tn hdi s6
dién thoai tiép vién thi ong Hu dua s dién thoai 0356488367 cua Tran Ai N, H
ding sb dién thoai 0966945904 cua H goi dién cho N va yéu cau diéu 03 tiép
vién dén phuc vu tai phong Vip 5, quan karaoke Y, roi H vao phong le 5. Do
d3 timg cung nhau st dung ma tay, khi duoc C ru thi cd nhom hiéu y 13 t6 chirc
su dung ma tay, nén trong phong hat Karaoke Vip 5, ca nhom khong chon bam
bai hat, khong goi bia dé uéng, ma chi mo nhac san, chuan bi nudc loc dé phuc
vu cho viéc s dung ma tay. Tai phong Vip 5, luc nay c6 C, H, Th, L, S, La con
M di vé sinh. H ldy tir trong tGi quan ra mot bich chira ma tuy, H néi “cé keo
moi anh em choi”, H bé ma ty trén ban. Sau d6, Th di vé nha 6ng Phic & X,
AH goi dién thoai cho VO.

Duoc H goi, nén N diéu 03 tiép vién tén: Poan Thi Cam Gi, sinh nim
2000; Phan Thi Hong I, sinh nam 2000 va Nguyén Thi B, sinh ngay 29/10/2005
dén quan Y dé phuc vu. B, Gi, | vira dén thi dugc C kéo tay vao phong Vip 5.
Vao phong Vip 5, b thiy phong dén nhap nhdy, mo nhac san va duoc C dua cho
D 01 manh vién ma tay “keo’, B dung nudc pepsi uéng manh vién ma tiy vao
co thé.

Trong khi H moi nhitng nguoi trong nhém dung ma tay thi S di ra ngoai
goi thém nudc ngot va da lanh. Luc S quay lai phong thi H dua ma tiy cho S, S
dung nudc uong vién ma tay. La ty ldy ntra vién ma tay nghlen nat roi bo vao ly
nuéc pepsi udng. M di vé sinh xong, vao phong Vip 5, thay S udng ma tay voi
nudc pepsi nén M ciing 1dy ma tay da dugc be bo vao ly nudc pepsi uong. L
thiy c6 ma tiy dé trén ban nén lay vién ma tay va dung nudc udng. Th goi dién
xong, quay lai phong vip 5, Th thdy mot ly nudc mau cocacola trén ban, 01 bi ni
16ng bén trong c6 chtra ma tiy “keo” con nguyén va mot s6 vién ma tiy “keo”
d3 bé sin dé trong dia trén ban. Th hoi “pha rdi ha”, H néi “em pha” Th lay ly
cocacola udng.

Khoang 01 gio, ngay 13/3/2020, trong luc C, H va cac ddi twong trén dang
md& nhac san, am thanh 16n, nhdy mua va st dung ma tay thi bi Cong an xa A
vao kiém tra hanh chinh, phat hién 1ap bién ban bat nguoi pham t6i qua tang, thu
gilt mot it bot mau xanh va 03 vién nén. Cac dbi tuong khai nhan ma tuy bi
Cong an phat hién va thu giir 14 loai ma tiy goi 1a “keo”, dugc cac dbi tugng str
dung tai phong Vip 5, quan karaoke Y.
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Tai két luan giam dinh s6: 61/PC09, ngay 13/3/2020 cua Phong ky thuat
hinh sy Céng an tinh Binh Pinh, két luan d6i tuong tang vat thu gitr khi bét qua
tang tai phong Vip 5 ctia quan karaoke Y, nhu sau: Chat bt mau xanh dung bén
trong 01 (mot) goi nilong (ky hiéu Al) gui giam dinh khong tim thdy chat ma
tay, c6 khéi luong 0,0238 gam. 03 vién nén 1a chat ma tly c6 khéi luong 0,9469
gam la MDMA.

Tai ban 4n hinh sy so tham s6 01/2021/HS-ST ngay 01 thang 11 ndm 2021,
Toa an nhan dan Huyén AL, tinh Binh Dinh da quyét dinh:

Tuyén bd: Céc bi céo Tran Hiru C, Pham Qué)c H pham t0i: “To chire st
dung trai phép chat ma tay”.

Cian ¢t diém b, ¢ khoan 2 Diéu 255, Diéu 17, Diéu 56, Diéu 58 va Diéu 38
BLHS.

Xt phat: Bj cdo Tran Hiru C: 07 (bay) nim ti vé toi “Té chtrc str dung trai
phép chat ma tay”. Téng hop hinh phat voi 06 thang ti vé toi “Vi pham quy
dinh vé tham gia giao théng duong bd” tai ban 4n hinh sy phuc thim s
13/2020/HSPT ngay 16/01/2020 cta Toa an nhan dan tinh Binh Dinh. Tong hop
bang 07 (bay) nam, 06 (sau) thang ti. Thoi han chap hanh hinh phat tu tinh tir
ngay bat tam giir, tam giam (tam gitr tu ngay 13/3/2020 dén ngay 16/3/2020),
(bat tam giam tir ngdy 23/3/2020 dén nay), tiép tuc tam giam bj cao dé dam bao
thi hanh an.

Cian ¢t diém b, ¢ khoan 2 Diéu 255, Diéu 17, khoan 2 Piéu 51, Piéu 58
va Diéu 38 BLHS.

Xt phat: Bi cao Pham Qudc H: 07 (bay) niam tu, thoi han chap hanh an
phat tu tinh tir ngay tam gitr, tam giam (ngay 13/3/2020), ti€p tuc tam giam bi
cao dé¢ dam bdo thi hanh an.

Ngoai ra, Toa an cap so thAm con quyét dinh Ve phan xt 1y vat chimg, &n
phi va quyén khang cao ctia nhitng ngudi tham gia t6 tung.

Ngay 02/11/2021 va ngay 04/11/2021, cac bi cao Tran Hiru C, Pham Quéc
H c6 don khang cao khong pham t0i “T6 chure sir dung trai phép chat ma tiy”
theo diém b, ¢ khoan 2 Diéu 255 BLHS.

Tai phién toa Kiém sat vién dé nghi quan diém giai quyét vy an: Pé nghi
HDXX ap dung diém a khoan 1 Piéu 355, Diéu 356 ctia B luat td tung hinh sy.
Khong chap nhan khang céo cua cac bi cdo Tran Hitu C, Pham Qudc H. Giir
nguyén ban an so tham.

Luat su Vo Héng N bao chira cho bi cdo Tran Hiru C: Toa an cép so thAm
da xét xtr cac bi cao C, H vé t6i “T6 chuc sir dung trai phép chat ma tiy” la
khong c¢6 co sé theo quy dinh tai khoan 6 thong tu lién tich hudng din sb
17/2007/TTLT-BCA-TANDTC-VKS-BTP ngay 24 thang 12 ndm 2007 . Trong
hd so khong co bién ban test nhanh ma tay, co quan diéu tra ciing khong xét
nghiém nudc tiéu dé biét ai da su dung ma tay, st dung loai ma tiy nao. Co
quan diéu tra khong 1am rd ngudn gbc ma tiy tai phong Vip 5 cia quan Karaoke
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Y. Khi nhan ban két luan diéu tra bo sung, H van ghi trong bién ban 1a C khong
dua ma tiy cho H, ban than C ciing khai 1a khong dwa ma tay cho H. Trong cac
bién ban léy 101 khai khong c6 diéu tra vién lay 11 khai 1a vi pham nghiém trong
thu tuc t6 tung. Tt nhiing phan tich néu trén, Luat su cho rang hanh vi cua C, H
khong du yéu t6 cAu thanh t0i “T6 chuc st dung trai phép chit ma tay” theo quy
dinh tai diém b, ¢ khoan 2 Diéu 255 ciia BLHS.

Bi céo Tran Hiru C ddng y véi 10i bao chita cua Luat su, khong c¢6 ¥ kién
b6 sung gi thém.

Céc bi cao khong tranh luan, khong bao chira.
NHAN PINH CUA TOA AN:

Trén co s& ndi1 dung vu an, cdn cr vao cac tai li¢u trong ho so vu an da
dugc tranh tung tai phién toa, Ho1 dong x¢t xtr nhan dinh nhu sau:

[1] Cac bi cao khang cdo trong thoi han ludt dinh nén dugc chip nhan. Xét
khang cao cua cac bi cao Tran Hiru C va Pham Quoc H cho rang minh khong
pham t01 “T6 chirc st dung trai phép chat ma tay™:

HPXX xét thay: Can clr vao 101 khai cta céc bi cdo, nhirng nguoi co lién
quan, nguoi lam chimg va cac tai liéu, chimg ctr khac c6 tai ho so, Hoi dong xét
xu thay rang:

Loi khai ban dau cta cac bi cdo Pham Qudc H va Tran Hitu C déu khai
nhan rang sé6 ma tiy ma Co quan Cong an thu giit dugc tai phong Vip 5 quan
karaoke Y la cta bi cao H. Tuy nhién, sau d6 bi cdo H khai nhén lai toan bd
hanh vi pham tdi ctia minh 13 sé ma tay trén 1a cua bi cdo C. Ly do bi cdo H
nhan sd ma tuy do 1a cia minh 1a do bi cao C da nhd H nhan thay, bdi vi bi céo
C dang chap hanh an treo. Pén ngay 20/3/2020, C khai nhin toan bo hanh vi
pham t6i cia minh (BL 207, 208, 209, 210, 211, 212, 213, 214 va 225). C khai
o vé nguon gbc ma tay 1a do C 14y tir nguoi ban ¢ tén G ¢ QN va dem vé nha
cat gidu. Pén ngay 12/3/2020, trén duong lai xe 6 t6 tr QN vé AL, C da lién hé
voi H, C ru H vé AL choi “keo” (la ma tiy). Sau do C cung H va mot sé doi
tugng da to chuc sir dung trai phép chat ma tay tai phong Vip 5, quan karaoke Y
va bi bat qua tang. Dong thoi cin clr vao doan tin nhan gitta Tran Hiru C va
Pham Quéc H trao ddi véi nhau qua tmg dung Messenger vao lic 13 gi¢ 59 pht
ngay 12.3.2020 thi C d4 nhan cho H biét 1a ¢3 mua dugc Keo (tiéng 16ng, am chi
ma ty) va thé hién viéc tdi ciing ngay s& cung st dung, muc dich sir dung duoc
thé hién trong doan tin nhin 1a do “A Th méi v&” va “Nén L néi ldy tdi vé choi”
(BL 129, 130, 154, 155). Qua d6, HDXX xdac dinh bi c40 Tran Hitu C da c6 ma
tay va ra Pham Quéc H cung str dung vao toi ngay 12.3.2020.

Mit khac, tai cac bién ban d6i chit giira cac bi cao va nhirng nguoi cung st
dung ma tay tai phong Vip 5 quan Karaoke Y vao t6i ngay 12.3.2020 thi bi cao
H déu xac nhan s6 ma tay bi phat hién la cua bi cao Tran Hitu C, nhimg nguoi
con lai déu khong biét s ma tiy 1a ctia ai ma khai nhéan 13 “do H cam va dua
cho sir dung”. Qua d6, HDXX thiy rang nguon goc ma tay 1a ctia Tran Hiru C
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mua trude d6 va viéce bi cao Tran Hiru C dua ma tay cho bi cio Pham Qubc H
mang vao phong karaoke cho nhimg nguoi khac cung st dung la ¢6 can ctr, phu
hop véi thuc t€ khach quan. (BL tir 154 dén 165).

Bi cdo C yéu cau bi cdo H go1i tiép vién, bi cdo H da goi 03 tiép vién nit dén
quan karaoke dé phuc vu hat va st dung ma tay, trong d6 c6 Nguyén Thi D
(sinh ngay 29/10/2005) 13 ngudi dudi 18 tudi c6 sir dung ma tiy nén Cac bi cao
phai chiu trach nhiém hinh su vé hanh vi ctia minh.

Céac bi cao Tran Hitu C va Pham Quédc H d3 c6 hanh vi chuan bi chat ma
tay, ra ré nhiéu ngudi khac cung su dung ma tly tai quan phong Vip 5 quan
karaoke Y, trong do c6 Nguyén Thi B (sinh ngay 29/10/2005) nén Toa an cap so
tham da tuyén bd cac bi cdo pham t6i “To chirc sir dung trai phép chat ma tdy”
theo quy dinh tai diém b, ¢ khoan 2 Piéu 255 B6 luat Hinh su 1a ¢6 can ct, dang
quy dinh phap luat.

Tur nhitng can ct néu trén, HDXX khong chap nhan khang céo kéu oan
cua cac bi cao, gilt nguyén ban an so tham.

[3] Vé an phi: C4c bi cdo Tran Hitu C va Pham Quéc H phai chiu &n phi
HSPT theo quy dinh tai diém b khoan 2 Diéu 23 Nghi quyét s
326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 ctia Uy ban thuong vu Qudc
hoi khoa XIV.

Vi cac 1€ trén;
QUYET PINH:

1. Can clr vao diém a khoan 1 Piéu 355; Diéu 356 ctia Bo luat TH tung hinh
su. Khong chap nhan khang cao ctuia Cac bi cao Tran Hru C va Pham Quoc H;
Gilt nguyén ban an so tham.

Can ¢t diém b, ¢ khoan 2 Diéu 255; Diéu 17; Diéu 56; DPiéu 58 va Diéu 38
cua BLHS.

Xt phat: Bi cdo Tran Hitu C 07 (bay) nam tu vé toi “To chirc sir dung trai
phép chit ma tay”. Tong hop hinh phat 06 thang tu vé toi “Vi pham quy dinh vé
tham gia giao thong duong bd” tai ban an hinh sy phac tham sé 13/2020/HSPT
ngay 16/01/2020 cia Toa 4an nhan dan tinh Binh Dinh bi cdo phai chap hanh
hinh phat chung 1a 07 (bay) nim, 06 (sau) thang ti. Thoi han chdp hanh hinh
phat ti tinh tir ngay bat giam 23/3/2020; dugc trir thoi gian tam giir tir ngay
13/3/2020 dén ngay 16/3/2020.

‘ Can ¢t diém b, ¢ khoan 2 Diéu 255; Piéu 17; khoan 2 Diéu 51; Diéu 58 va
biéu 38 cua BLHS.
Xtr phat: Bi cao Pham Quéc H 07 (bay) nam tu, thoi han chap hanh an phat
tu tinh tr ngay bat giam 13/3/2020.
2. V& an phi: CAac bj cao Tran Hitu C va Pham Qudc H, mdi bi cdo phai
chiu 200.000 dong an phi HSPT.



3. Cac quyét dinh khac cua ban an so tham khong c6 khang céo, khang
nghi ¢6 hiéu luc phap luat ké tir ngay hét thoi han khang cao, khang nghi.

4. Ban an phuc thim c6 hiéu luc phéap luat ké tir ngay tuyén an.

Noi nhin: TM.HQI PONG XET XU PHUC THAM
- Vu GDKT1.TANDTC; THAM PHAN - CHU TOA PHIEN TOA
- VKSND tinh Binh Dinh;

- TA, VKS, CQDT huyén AL;

- Co quan THAHS Coéng an huyén AL;

- Chi cuc THADS huyén AL;

- Co quan HSNV Céng an tinh Binh Pinh;
- Trai tam giam Cong an tinh Binh Dinh;

- S& Tu phap tinh Binh Dinh;

- Nhitng ngudi tham gia t tung;

- Luu: VT, hd so vu 4n. Nguyén Thi Thanh Binh



