TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
QUAN NAM TU LIEM Poc 1ap — Tw do — Hanh phic
THANH PHO HA NOI

Ban an s6: 16/2020/KDTM-ST

Ngay: 16/6/2020
V/v: Tranh chdp hop dong kinh té

] _ NHAN DANH )
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN QUAN NAM TU LIEM, THANH PHO HA NOI
- Thanh phin Hpi dong xét xi so tham gom co:
Thim phdn - Chii toa phién toa: Ong Chu Thién N
Cdc Hoi tham nhén dan :
1. Ong Poan Van M
2. Ba Tran Thi Hong T

- Thu ky phién toa: Ba Nguyén Thi Phuong L — Tham tra vién Toa 4n
nhan dan quan Nam Tu Liém.

- Dai dién Vign kiém sit nhan din quén Nam Tiv Liém tham gia
phién toa: Ba Phan Thi T - Kiém sat vién.

Ngay 16/6/2020, tai tru sé Toa an nhan dan quan Nam Tur Liém, xét
xr so thim cong khai vy an kinh doanh thuong mai thu ly sb
71/2019/TLST-KDTM ngay 20/12/2019, vé viéc “Tranh chip Hop dong
kinh té” theo Quyét dinh dua vu an ra xét xir s6 36/2020/QDXXST-KDTM
ngay 04/5/2020, Quyét dinh hodn phién toa sd 40/2020/QDST-KDTM
ngay 21/5/2020, gitta cac duong su:

- Nguyén don: Céng ty Cé phan Xady dung X
Dia chi: x N, thanh phd B, tinh M.

Nguoi dai dién hop phap cua Nguyén don: Ong Nguyén Vin H —
Nhan vién Cong ty C6 phan Xay dung X).

Co6 mat tai phién toa.

- Bi don: Céng ty Co phan Tw vin va dau tw xdy dung H
Dia chi: T6 dan phé s6 7, phuong M, quan N, H.
Dia chi lién hé: phuong V, quan B, thanh phé H.

Nguoi dai dién hop phap cua bj don: Ong Pang Minh V — Chirc vu:
Chu tich HDPQT (La dai dién theo phap luat).

Ving mit tai phién toa.
NOI DUNG VU AN:

* Tai don khoi kién ghi ngay 18/11/2019 va y kién trong qua
trinh gidi quyét tai Toa an, Nguyén don trinh bay:
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Ngay 28/8/2017, Cong ty C6 phan Xay dyng X (sau day goi tat 1a
“SKB” hodc la “Nguyén don”) va Cong ty Co phan tu van dau tu va xay
dung Hung Thinh (sau day goi tat 1a “H” hodc 1a “Bj don”) ky két Hop
dong kinh té s6 28082017/2017HDKT/HT-SKB (sau day goi tat 1a “Hop
dong” hoic “HP”) vé viéc mua ban bé tong thuong pham. Noi dung thoa
thuan trong hop ddng nhu sau:

-H dong vy mua bé tong thuong pham cua SKB va thué SKB bom bé
tong, SKB dong y ban bé tong thuong pham va cung cép dich vu bom bé
tong phuc vu cong trinh cia Hung Thinh.

- Pon gia bé tong thuong pham nhu sau:
+ Mac M100-28N 1a 730.000 dong/m’
+ Mac M150-28N 1a 760.000 dong/m’
+ Mac M200-28N 1a 790.000 dong/m’
+ Mac M250-28N 1a 840.000 dong/m’
+ Mac M300-28N 1a 890.000 dong/m’

- Khoi lugng: can cir vao phi€u giao nhan tai cong trinh ¢6 xac nhan
cua bén mua la H.

- Bon gid bom bé tong:

+ Bom cin bé tong 37m (bom dam san don gia 70.000d/m’ véi
khéi luong >40m’, 2.800.000d/ca véi khdi luong < 40m’, bom
cot, vach, mai vat don gia 75.000d/m’ véi khéi luong > 40m’,
3.200.000d/ca véi khéi luong < 40m’);

+ Bom can bé tong 40-48m (bom dam san don gia 80.000d/m’
v6i khéi lwong > 70m’, 4.000.000d/ca voi khdi lugng < 70m’,
bom cot, vach, mai vat don gia 85.000d/m’ voi khéi luong >
70m’, 4.500.000d/ca v6i khdi lugng < 40m’);

+ Bom can bé tong 50 - 56m (bom dam san don gia 90.000d/m’
v6i khéi luwong >100m’, 6.000.000d/ca véi khdi luong
<100m’, bom cdt, vach, mai vat don gia 95.000d/m’ v&i khdi
lwong > 100m’, 6.500.000d/ca voi khdi lwgng < 100m’*);

+ Bom tinh (bom dim san don gia 80.000d/m’ véi khoi lugng
>60m’, 5.200.000d/ca v6i khdi luong < 60m’, bom cot, vach,
méai vat don gid 85.000d/m’ v6i khdi lwong > 60m’,
5.700.000d/ca véi khdi lugng < 60m’);

- Phuong thurc thanh toan: tién mdit hodc chuyén khoan.

- Thoi han thanh toan: Hang thang hai bén ,tién hanh dbi chiéu khi
lugng vao ngay cudi thang hodc khi SKB cung cap hang cho Hung Thinh
dat gia tri 350.000 dong. H thanh toan 80% gia tri tung lan doi chi€u cho

SKB trong vong 10 ngay ké tir ngay hai bén dbi chiéu, 20% con lai liy ké
vao lan thanh toan tiép theo.
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Ngay 01/11/2017, hai bén ky Phu luc Hop dong lan 1 (sau day goi tat
1a “PLHP ") dé diéu chinh Piéu 2 ctia HP, cu thé nhu sau:

- Gia bé tong thuong pham:
+ Méac M100-28N 1a 750.000 dong/m’
+ Méac M150-28N 1a 780.000 dong/m’
+ Méac M200-28N 1a 810.000 dong/m’
+ Méac M250-28N 1a 860.000 dong/m’
+ Mac M300-28N 12 910.000 dong/m’

Qua trinh thuc hién HD va PLHD, SKB di cung cép bé tong cho H
theo dung sb luong, chat lugng, ding thoa thudn hai bén da ky két trong
HP va PLHD. Tuy nhién, H da khong thuc hién dang va day da nghia vu
thanh toan, da vi pham quy dinh tai Khoan 2.2 va 2.3 Diéu 2 cua HP, xam
pham quyén va loi ich hop phap cua SKB.

Ngay 31/3/2019, SKB va H cing ky bang dbi chiéu cong ng, ni
dung cu thé nhu sau:

- Phat sinh bé tong thang 9/2017 1a: + 84.510.000 dong
- Phat sinh bé tong thang 12/2017 la: +256.565.000 dong

Hung Thinh da thanh toan - 84.510.000 dong
- Phat sinh bé tong thang 11/2017 1a: +263.805.000 dong
- Phat sinh bé tong thang 12/2017 la: + 87.085.000 dong

Hung Thinh da thanh toan - 50.000.000 ddng
- Du ng dén ngay 31/3/2017 la: 557.455.000 dong

Vi vay, Nguyén don khai kién yéu cau Toa 4n budc Cong ty C6 phan
tu van va dau tu xay dung H phai thanh toan cho Cong ty C6 phan Xay
dung X sb tién 557.455.000 dong (Nam tram ndm muwoi bdy triéu, bon
tram ndm muwoi lam nghin dong) con ng cua Hop dong kinh té sb
28082017/2017/HPKT/HT-SKB ngay 28/8/2017 vé viéc Mua ban Bé tong
thuong pham, va sb tién 1di cta s tién 557.455.000 dong tinh tir ngay
15/4/2019 dén thoi diém xét xir so tham, voi mie 13i sudt 14 1%/thang (mic
131 vay tai thoi diém ctiia Ngan hang Vietcombank — Chi nhanh Béc Ninh 1a
Ngan hang SKB dang ky giao dich trong HD).

* Theo Ban ty khai ghi ngay 09/3/2020, dai dién hop phap caa Bi
don trinh bay: Thira nhan c6 ky Hop dong s6 28082017/2017/HDKT/HT-
SKB vé6i Cong ty C6 phan xdy dung X, qua trinh thuc hién Hop dong thi
Cong ty H chua thanh toan hét cong no cho Cong ty Co phan xay dung X,
du no cu thé bao nhiéu khong nhd, do chu dau tu van con dang no lai tién
ciia Cong ty H nén chiing ti chua tra dugc tién cho Cong ty X. Chung toi
s& nd lyc sém thanh toan cac khoan no theo Hop dong. Ching toi nhét tri
v6i yéu cau khoi kién ciia Cong ty C6 phan xay dung X.



Tai phién toa:

- bai dién Nguyén don gilr yéu cau khai kién vé khoan ng géc rat
yeu cau d6i voi khoan no 14i. Cu thé: dé nghi Toa 4n budc Cong ty Cb phan
tu van va dau tu xay dung H phai thanh toan cho Cong ty C6 phan Xay
dung X sb tién 557.455.000 dong (Nam tram ndm muwoi bay triéu, bon
tram nam muoi lam nghin dong) con ng cia Hop dong kinh té s6
28082017/2017/HPKT/HT-SKB ngay 28/8/2017 vé viéc Mua ban Bé tong
thuong pham.

- Pai dién Vién kiém sat nhan dan quan Nam Tu Liém phat biéu:

Viéc tuan theo phap luat cia Tham phan, Hoi dong xét xtr va Thu ky
Toa an: da chap hanh dung quy dinh tai Piéu 48 cua Bo luat T tung dan
su, Toa 4n nhan dan quan Nam Tir Liém thy Iy vy 4n 1a dung tham quyen
xac minh thu thap ching ctr, gui hd so cho Vién kiém sat nghién ctru, cap
tong dat cac van ban t6 tung cho VKS va duong sy ding quy dinh. Viéc
chap hanh phap luat ctia nguoi tham gia t6 tung: Nguyén don di chap hanh
céc quy dinh tai Dicu 70, 71 cua B¢ luat T6 tung dan su. Bi don chua chap
hanh day di nghia vu quy dinh tai Diéu 70, 72 ciia B6 luat T4 tung dan su.

Y kién vé viéc - giai quyét vu an: cin clr vao cac tai liéu chimg ct do
cac duong sy cung cap va Toa 4n thu thap c6 da co so chap nhan mot phan
yéu cau khoi kién cua Nguyén don budc bi don thanh toan cho Nguyén don
s6 tién 557.455.000 ddng con ng cia Hop dong kinh té sb
28082017/2017/HDKT/HT-SKB ngay 28/8/2017 vé viéc Mua ban Bé tong
thuong pham.

NHAN PINH CUA TOA AN:

Can clr vao tai lidu, chimg ctr d3 dugc xem xét tai phién toa, két qua
tranh tung tai phién toa, Hoi dong xét xir nhan dinh:

[1] Vé td tung:

Vé tham quyén giai quyét: Bj don 1a Cong ty Co phan tu van va dau
tu xay dung H c6 dia chi tai phuong M, quan Nam Tur Liém, thanh phé Ha
No6i do vay thudc tham quyén giai quyét cua Tda 4n nhan dan quin Nam
Tir Liém theo quy dinh tai Diém b Khoan 1 Piéu 35 va Piém a Khoan 1
Diéu 39 ctua B luat TS tung dan sy.

Hbi ddng xét xir quyét dinh xét xtr ving mat Bj don do di duoc triéu
tap hop 1€ dén lan thr hai nhung van vang mat theo quy dinh tai Khoan 3
bicu 228 cua Bo luat T6 tung dan su.

[2] Xet yéu cau khoi kién cua Nguyén don la bugc Bi don phai thanh
toan s6 no gbc la 557.455.000 dong cua Hop déng kinh t& sd
28082017/2017/HPKT/HT-SKB ngay 28/8/2017, thay:

Ngay 28/8/2017 gitta Cong ty C6 phan tu van ddu tu va xiy dung H
va Cong ty Co phan Xay dung X da ky két Hop dong kinh t€ vé viéc mua
ban bé tong thuong pham. Ngay 01/11/2017, cac bén tiép tuc ky két Phu
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luc Hop ddng 1an 1 diéu chinh don gia bé tong. Vé hinh thirc va ndi dung
ciia Hop ddng va Phu lyc hop dong néu trén khong trai phép luat nén co
hiéu lyc. Cong ty Co phan Xay dung X dé hoan thanh ni dung cong viéc
theo hop dong. Theo bién ban ddi chiéu cong ng co xac nhan cua Dai dién
theo phap luat cua Bi don xdc dinh tong s6 tién bi don con no la
557.455.000 dong. Bién ban néu trén khong ghi ngay thang nim 1ap nhung
theo dai dién ctia Nguyén don thi bién ban dugc Nguyén don lap trudc vao
ngay 31/3/2019 sau d6 giri cho bi don ky xac nhén, qua trinh giai quyét vu
an, dai dién Bi don cling thtra nhan con ng Nguyén don s tién phat sinh tir
Hop ddng sd 28082017/2017/HDKT/HT-SKB ngay 28/8/2017. Do vay yéu
cau doi khoan no gde 13 557.455.000 dong cua Cong ty Co phan Xay dung
X 14 ¢6 co so nén duoc chap nhan.

[3] Tai phién toa, dai dién Nguyén don rat yéu cau khai kién vé sd
tién 13i, khong yéu cau Tda 4n tinh 14i cham tra do vay cin ctr vao Khoan 2
Diéu 244 cua Bo luat T6 tung dan sy, Hoi dong xeét xu chap nhan va dinh
chi xét xir d6i v6i phan yéu cau néu trén.

[4] V& an phi: Bi don 1a Cong ty C6 phan tu van va dau tu xay dung
H phai chiu 4n phi kinh doanh thuong mai so tham l1a 26.298.200 dong.
Hoan tra Nguyén don 1a Cong ty C6 phan Xay dyng X s tién 13.150.000
d6ng tam Ung an phi da nop.

Vi cac 1€ trén;
QUYET PINH:

- Cén ctr vao: Khoan 1 Piéu 30, Biém b Khodan 1 Diéu 35 va céc Diéu
147, 227, 264, 266, 271, 273 cua B luat TO tung dan sy; cac Diéu 116,
117, 119, 275, 278, 280 cua B¢ luat Dan su; cac Diéu 34, 35, 37, 50, 292
va Khoan 1 Di,éu 297 cua Luat Thuong mai nam 2005; Khoan 4 f?iéu 26
cua Nghi quyet s6 326/2015/UBTVQHI4 ngay 30/12/2016 cua Uy ban
Thuong vu Quoc hdi quy dinh vé mure thu, mién, gidm, thu, ndp, quan ly va
st dung an phi va I¢ phi Toa an;

Xu:

- Chép nhén yéu cﬁulkhéi kién cua Cong ty Cé‘phﬁn Xay dung X ‘déi
v6i Cong ty CO phén tu van va dau tu xay dung H vé tranh chap Hop dong
kinh t& s6 28082017/2017/HDKT/HT-SKB ngay 28/8/2017 v€ viéc mua
ban bé tong thuong pham.

Bugc Cong ty Co phan tu van va déu tu xay dung H phai thanh toan
cho Céng ty C6 phan Xay dung X sO tién 557.455.000 dong (ndm trdm
nam muoi bay triéu, bon tram ndm muwoi lam nghin dong) con ng theo Hop
d6ng kinh té s6 28082017/2017/HPKT/HT-SKB ngay 28/8/2017.

- Dinh chi xét xu dbi v6i phan yéu cau tinh 13i trén s tién gbe con ng
cua Cong ty Co phan xay dung X.

- Trudng hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu
2 Luét thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi
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hanh an dan su c6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an,
tu nguyén thi hanh an hodc bi cudng ché thi hanh an theo quy dinh tai cac
diéu 6,7 va 9 Luat thi hanh an dan sy; thoi hiéu thi hanh an duoc thuc hién
theo quy dinh tai Diéu 30 Luat thi hanh an dan su.

- V& an phi: Bi don 1a Céng ty C6 phan tu van va dau tu xdy dung H
phai chiu 26.298.200 dong 4n phi kinh doanh thwong mai so tham.

Hoan tra Nguyén don la Cong ty Co6 phan Xay dung X s6 tién
13.150.000 dong tam ung an phi da ndp theo Bién lai s6 9010 ngay
20/12/2019 cua Chi cuc Thi hanh an dan sy quan Nam Tu Liém.

- Nguyén don c6 quyen khang cdo ban an trong han 15 ngay ké tur
ngay tuyén an. Bi don vang mat tai phién toa c6 quyén khang cao ban an
trong han 15 ngay ké tir ngay duoc tong dat hop 18 ban an./.

TM.HQI PONG XET XU SO THAM
Noi nhin : Tham phan - Chu toa phién toa
- TAND Tp. Ha Ngi;
- VKS Q. Nam Tur Liém,
- VKS Tp. Ha Noi;
- Chi cuc THADS Q. Nam Tur Liém;
- Céc duong sy;
- Luu ho so;
- Luu van phong.



