TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc Lap — Tu do — Hanh phic

Ban 4n sb: 697/2022/DS-PT
Ngay: 28-9-2022
VIV tranh chap yéu cau thuc hién nghia
vu tra tién

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xir phiic thdm gom co:

Thém Phadn - Chit toa phién toa: Ong V& Van Khoa

Cdc tham phén: Ong Pham Vin Cong

Ba Binh Ngoc Thu Huong

- Thur ky phién toa: Ong L& D6 Hong Quan, Thu ky Toa an nhan dan cp
cao tai Thanh pho H6 Chi Minh.

- Pgi di¢gn Vign kiém sét nhan dan cap cao tgi Thanh phé Ho Chi Minh
tham gia phién toa: Ong Tran Anh Diing, Ki€ém sat vién.

~ Ngay 28 thang 9 nam 2022, tai try s¢ T0a an nhan dan pép cao tai Thanh
pho H6 Chi Minh xét xir phiic tham c6ng khai vu an thu 1y s6 553/2017/TLPT-
DS ngay 18 thang 12 nam 2017, vé viéc “Yé&u cau thuc hi¢n nghia vy tra tién”.

Do Ban 4n dan sy so thim so 1055/2016/DS-ST ngay 07 thang 10 nim
2016 cua Toa &n nhan dan Thanh phé H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu &n ra xét xa phuc tham sé 1866/2022/QDPT-DS
ngay 06 thang 9 nam 2022; giita cac duong su:

- Nguyén don: Ong Mach Chiém T (chét)

Nhitng nguoi ké thira quyén va nghia vy to tung ciia nguyén don:

1. Ong Mach Vi T, sinh nim 1994

2. Ba Mach My Q, sinh nam 1996

Cung dia chi: 613 Lily Ban Bich, phuong P, quan T, Thanh phd Ho Chi
Minh (cung c6 mat).

Nguoi dai dién hop phdp cua ong Mach Vi T: Ba Dao Hoang L, sinh ndm
1957; Bia chi: 15 Vo Thi Sau, phuong B, Quéan 1, Thanh pho H6 Chi Minh (c6
mat).

- Bji don: Cong ty TNHH Nhya Kién Thiét S (da bi giai thé).

Nhitng nguoi ké thira quyén va nghia vu t6 tung cia bi don:

’ 1: Ba Pham Thi’T, sinh nam 1958; Dia chi: 188/62 Cao Dat, Quan 5, Thanh
pho HO6 Chi Minh (vang mat).



2. Ba Pham Thi Kim H, §inh nam 1965; Dia chi: 145/8 Duong Tt Giang,
Phuong 15, Quan 5, Thanh phd H6 Chi Minh (vang mat).

3. Ba Pham :Fhi‘Kim P, sinh pém 1966; Pia chi: 31 GO Dau, phuong T,
quan T, Thanh phé H6 Chi Minh (vang mat).

4. Ba Pham Thi Kim L,, sir\1h nam 1969; })ia chi: 26 khu V Tan Son Nhi,
phuong T, quan T, Thanh ph6 H6 Chi Minh (vang mat).

5. Ba Pham Lé Kim H, sinh n?tm‘1971 bPia chi:, 1A/33 Ly Thuong Kiét,
Phuong 7, quan Tan Binh, Thanh pho Ho Chi Minh (vang mat).

6. Ong Pham Vin T, sinh ndm 1967; Bia chi: 55/16 Diép Minh Chau,
phuong T, quan T, Thanh phd H6 Chi Minh (vang mdt).

Nguoi dai dién theo uy quyén cua ba Pham Thi T, ba Phqm Thi Kim H, ba
Pham Thi Kim P, ba Pham Thi Kim L, ba Pham Lé Kim H: Ong Pham Van T
(c6 can cudc néu trén).

Nguoi dai dién theo 1y quyén ciia 6ng Pham Van T: Ong Nguyén Vin S,
sigh nam 1955; Dia chi: 131/24 Thanh Thai, Phuong 14, Quan 10, Thanh pho
H6 Chi Minh (c6 mat).

~7.BaPham Thi N; Dia chi: 89 Tan Ky Tan Quy, phuong T, quan T, Thanh
pho HO6 Chi Minh (vang mat).

Nguoi dai dién theo ity quyén ciia ba Pham Thi N: Ong Pham Quép T, sinh
nam 1978; Dia chi: 89 Tan Ky Tan Quy, phuong T, quan T, Thanh pho H6 Chi
Minh (c6 mat).

8. Ba Pham Thi D, siqh nam 1960; Dia} chi: 548/23 Tan Ky Tan Quy,
phuong B, quan T, Thanh pho Ho Chi Minh (vang mat).

- NQueoi c6 quyén loi, nghia vu lién quan:

1. BA T6 Yén N (d3 chét).

Nhitng nguwoi ké thira quyén va nghia vy t6 tung ciia ba Té Yén N:

1.1. Ong Mach Vi T (c6 cin cudc va nguoi dai dién hop phap nhu da néu).

1.2. Ba Mach My Q (c6 can cudc néu trén).

2. Ong Pham S (d4 chét).

Nhitng nguwoi ké thira quyén va nghia vy t6 tung ciia Ong Pham S-

2.1. !33 Pham Thi T, §inh nam 1958; Dia chi: 188/62 Cao Dat, Quan 5,
Thanh ph6 H6 Chi Minh (vang mat).

2.2. Ba Pham Thi Kim H, sinh nam 1965; Dia chi: 145/8 Duong T Giang,
Phuong 15, Quén 5, Thanh pho H6 Chi Minh (vang mat).

2.3. Ba Pham Thi Kim P, sinh nim 1966; Pia chi: 31 Go Dau, phuong T,
quan T, Thanh ph6 H6 Chi Minh (vang mat).

2.4. Ba Pham Thi Kim L, sinh ndm 1969; Dia chi: 26 khu V Tan Son Nhi,
phuong T, quan T, Thanh phd H6 Chi Minh (vang mat).
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2.5. Ba Pham Lé Kim H, sinh nam 1971; Dia chi: 1A/33 Ly Thuong Kiét,
Phuong 7, quan Tan Binh, Thanh phd H6 Chi Minh (vang mat).

2.6. Ong Pham Van T,lsin‘h nam 1967, Dia chi: 55/16 Di¢p Minh Chau,
phuong T, quan T, Thanh phd H6 Chi Minh (vang mat).

NQuoi dai dién theo uy quyén cua ba Pham Thi T, ba Phqm Thi Kim H, ba
Pham Thi Kim P, ba Pham Thi Kim L, ba Pham Lé Kim H: Ong Pham Van T
(c6 can cudc néu trén).

NQuoi dai dién theo 1y quyén ciia 0ng Pham Vin T: Ong Nguyén Vin S,
sinh nam 1955; Dia chi: 131/24 Thanh Thai, Phuong 14, Quén 10, Thanh pho
Ho6 Chi Minh (c6 mat).

2.7. Bé Pham Thi N; Dia chi: 89 Tan Ky Tan Quy, phuong T, quan T,
Thanh ph6 H6 Chi Minh (vang mat).

NQuoi dai dién theo uy quyén cua ba Pham Thi N: C)ng Pham Quép Tl sinh
nam 1978; Dia chi: 89 Tan Ky Tan Quy, phuong T, quan T, Thanh phd H6 Chi
Minh (c6 mat).

2.8. Ba Pham Thi D, sinh nam 1960; Dia chi: 548/23 Tan Ky Tan Quy,
phuong Binh Hung Hoa, quan Tan Binh, Thanh pho H6 Chi Minh (vang mat).

3. Ngan hang Thuong mai Co phan Viét Nam T (tén cii Ngan hang TMCP
Cac doanl} nghiép ngoai quoc doanh V); Dia chi: 81-83-85 Ham Nghi, Quan 1,
Thanh pho H6 Chi Minh.

Nguoi dai dién theo uy quyén: Ong DS Thanh T - Trudng phong phap ché
1 Xr Iy ng phia Nam (vang mat).

4.BaT6 Yén T, sinh ndm 1954.

5. Ong Sy Trung L, sinh nam 1970.

6. Ba Duong My Y, sinh nam 1973.

7. Ong Sy Nguyén T, sinh nam 1994.

8. Ong Sy Nguyén N, sinh nam 1998.

9. Tré Sy Ngoc Q, sinh nam 2008.

7 C}‘lng dia chi: 613 Liiy Ban Bich, phuong Phu Thanh, quan Tan Pht, Thanh
pho HO Chi Minh.

Nguoi dai dién theo phap ludt ciia tré Quyén: Ong Sy Trung L (c6 mat).

- Nguoi khang cdo: Ong Mach Vi T, ba Mach My Q, ba Pham Thi T, ba
Pham Thi Kim H, ba Pham Thi Kim P, 6ng Pham Van T, ba Pham Thi Kim L,
ba Pham Lé Kim H, ba Pham Thi N, ba Pham Thi D.

NOI DUNG VU AN:
Theo don va 10i khai ciia phia nhitng nguwoi ké thira quyén va nghia vu to

tung cua nguyén don ong Mach Vi T do ba Dao Hoang M dai dién va ba Mach
My Q trinh bay:



Cong ty TNHH Mach’s Nhya XK P do 6ng Mach Chiém T lam giam ddc
c6 ky Hop dong ban mdy thdi tai nhya véi Cong ty TNHH Nhua Kién Thiét S
do dng Pham S lam giam déc, Hop dong co gia tri 6.250.900.000 dong, qua
trinh thanh toan ng theo van ban ddi chiéu ng ngay 04/12/1996 hai bén xac dinh
Cong ty TNHH Nhua Kién Thiét S con ng Cong ty TNHH Mach’s Nhya XK P
s tién 2.954.566.320 dong.

Ngay 20/8/1997 dng Pham S Ky bang gidy tay Hop dong mua ban nha sb
219/12 Huong 1§ 14, Phuong 18, quan Tan Binh cho ba T& Yén N (1a vg ong
Mach Chiém T) voi gia 250 lugng vang SJC, hinh thirc thanh toan la dugc khau
trir vao sd tién ng trong Hop dong mua ban may.

Sau khi ky hop dong xong gia dinh ba T6 Yén N don vé ¢ nha nay cho dén
nay.

Nam 1998 6ng Pham S bi bt khai to, truy td va xét xir vé toi “Lam dung
tin nhiém chiém doat tai san”.

Ban an hinh su so tham s6 431/HSST, ngay 13/4/2001 ctia Toa 4n nhan dan
Thanh phdé H6 Chi Minh tuyén xur: Phat 6ng Pham S 10 nam ti vé toi Lam dung
tin nhiém chiém doat tai san, tiép tuc duy tri ké bién tai san theo danh muc tai
quyét dinh ké bién s6 105/DT ngay 02/12/1998 ctia Co quan diéu tra Vién kiém
sat nhan dan Thanh phd H6 Chi Minh, trong d6 c6 cin nha s6 219/12 Huong 16
14, P.18, Q.Tan Binh (s6 méi 613 Liiy Ban Bich, P.Phti Thanh, Q.Tan Phu,
Tp.HCM).

Ban an hinh sy phuc tham sé 133/2002/HSPT ngay 04/3/2002 cua Toa
Phiic thAm TAND ti cao tai Thanh phé H6 Chi Minh tuyén xu tiép tuc ké bién
tai san ciia ong Pham S dé bao dam thi hanh 4n, gianh quyén khoi kién doi no
ctia 6ng Mach Chiém Tuyén va ba Té Yén N theo thii tuc t6 tung dan su.

Qua trinh thi hanh &n phia Ngan hang TMCP Cac doanh nghiép ngoai qubc
doanh V (nay la Ngan hang Thuong mai C6 phan Viét Nam Thinh Vugng) lién
tuc yéu cau thu hdi nha nay theo quyét dinh cta ban an so tham va phuc tham.

Phia nguyén don Cong ty TNHH Mach’s Nhya XK P do 6ng Mach Chiém
T lam giam d6c khoi kién yéu cau: Phia Cong ty TNHH Nhya Kién Thiét S do
Ong Pham S lam giam déc phai tra s6 tién ng theo van ban ngay 04/12/1996 voi
s6 tién no 13 2.954.566.320 dong hoic 1a can trir s6 no vao tién thanh toan mua
nha theo hop ddng ngay 20/8/1997.

Qua trinh khoi kién thi ngay 16/11/1999 Cong ty TNHH Mach’s Nhya XK
P bi thu hoéi gidy ching nhan dang ky kinh doanh theo Quyét dinh s
2724/1999/QD-UB cua Uy ban nhan dan tinh Phu Yén.

Nam 2007 6ng Mach Chiém T chét, nim 2012 ba T6 Yén N chét.

Nay nhtng nguoi thira ke quyen va nghia vu t6 tung cua 6ng Mach Chiém
T, ba T6 Yen N la cac con gém: Ong Mach Vi T, ba Mach My Q van tiép tuc
giit yéu cau khoi kién doi sb ng trén.



Theo don va loi khai cua phia nhiing nguoi ké thira quyen va nghia vu t6
tung cia bi don Cong ty TNHH Nhya Kién Thiét S, gom: Ong Pham Vin T, ba
Pham Thi T, ba Pham Thi Kim H, ba Pham Thi Kim P, ba Pham Thi Kim L, ba
Pham Lé Kim H do 0ng Pham Van T dai dién trinh bay:

Ong Pham S xac dinh viéc mua ban may la c6 that va van ban xac nhan ng
cling 1a c6 that do 6ng ky tén, tuy nhién ndi dung vin ban no khong dung vé sd
ng vi 6ng chi ky tén nhu vay voi muc dich gitr chdn 6ng Mach Chiém T lai Viét
Nam (6ng Mach Chiém T 1a Viét kiéu) dé chiu trach nhiém Ve s6 may moc ban
cho ong kém chat luong, nén 6ng khong déng ¥ véi yéu cau doi no cia phia
nguyén don.

Vé viéc mua ban nha: Ong x4c dinh c6 ky Hop dong gidy tay véi ba T6
Yén N vé viéc mua ban nha sé 219/12 Huong 16 14, P.18, Q.Tan Binh, nhung
thuc chat khong c¢6 viéc mua ban ma chi nham muc dich tao diéu kién cho 6ng
Mach Chiém T cung vo con 6ng c6 chd & tai Viét Nam dé thuc hién nghia vy
ban may kém chat luong, do d6 ong yéu cau nhitng nguoi trong nha trén phai tra
nha lai cho 6ng.

Niam 2006 6ng Pham S chét.

Nhitng nguoi ké thira quyén va nghia vu ciia Cong ty TNHH Nhuya Kién
Thiét S 1a thanh vién Cong ty theo gidy chimg nhan gom: Ong Pham Vin T, ba
Pham Thi T, ba Pham Thi Kim H, ba Pham Thi Kim P, ba Pham Thi Kim L, ba
Pham Lé Kim Hang do ong Pham Vian T dai dién va nhitng nguoi thira ké quyén
va nghia vu cua 6ng Pham S 1a c4c con gém: ong Pham Van T, ba Pham Thi T,
ba Pham Thi Kim H, ba Pham Thi Kim P, ba Pham Thi Kim L, ba Pham Lé Kim
H, ba Pham Thi N, b Pham Thi P dé nghi Toa an giai quyét theo phap luat va
xin duoc Véng mat tai Toa.

Nguoi ¢é quyén loi va nghia vu lién quan Ngdn hdang TMCP Viet Nam
Thinh Vuong (tén cii Ngdn hang TMCP Cdc doanh nghiép ngoai quoc doanh V)
do 6ng Do Thanh T dai dién trinh bay:

Cin nha s6 613 Lily Ban Bich, P.Phti Thanh, Q.Tan Pha, Tp.HCM (s6 cii 1a
219/12 Huong 16 14, P.18, Q.lan Binh, Tp.HCM) 1a tai san dang bi ké bién dé
thi hanh ban an hinh sy da c6 hiéu luc phap luat, yéu cau tach ra khoi quan hé
tranh chap no vi khong co lién quan, cho ngan hang som thi hanh an theo luat
dinh.

Tai Ban dn déan sw so tham s6 2137/2002/DS-ST ngay 27 thang 11 nam
2002 cua Toa an nhan ddan Thanh pho Ho Chi Minh da tuyén xu:

Chép nhan yéu cau khoi kién cta nguyén don, budc bi don tra lai s6 tién no
2.954.566.320 dong cho nguyén don. Huy Hop ddng mua ban nha sé 219/12
Huong 16 14, P.18, Q.Tan Binh, Tp.HCM, gia dinh ba T6 Yén N tra lai nha trén
cho 6ng Pham S dé thi hanh ban an hinh sy da c¢6 hiu luc phap luat. An phi
DSST: Bi don chiu s tién 14.477.500 dong, hoan tra nguyén don sO tién
14.402.283 ddng tam tng an phi DSST theo bién lai thu sb 024774 ngay
31/5/2001 cua Cuc Thi hanh an dan su Tp.HCM.
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Ngay 24/01/2003 dng Pham S c¢6 don khang cdo xin cdp phdc tham xir lai,
bac don khai kién ctia nguyén don.

Tai ban an dén su phic tham so 223/2003/DSPT ngay 30/7/2003 ciia Toa
phuc tham Toa dan nhan dan toi cao tai Tp.HCM tuyén xu:

Huy ban an so thim, giao hd so vé Toa an cip so tham giai quyét lai theo
quy dinh phap luét, ly do: Cty TNHH Mach's Nhya XK Pht Yén da cham dut
hoat dong tir ngay 16/11/1999 theo Quyét dinh so 2724/Qb-UB ngay 10/3/1998
cia Uy ban nhan déan tinh Phu Yén, nén 6ng Mach Chiém T tai thoi diém nay
khong con la giam doc dai dién phap nhén, viéc 6ng uy quyén cho ba bao
Hoang My dai dién COng ty tham gia t0 tung l1a chua dung quy dinh phap luat.

Toa dn nhdn din Tp. HCM thu 1y lai vu dn va ban hanh Quyét dinh sé
52/0D-TDC ngay 13/3/2006, co noi dung:

Tam dinh chi giai quyét vu an, Iy do: Phia nguyén don c6 don xin tam dinh
chi vu an.

Ngay 22/3/2006, Ngan hang TMCP Cac doanh nghiép ngoai qudc doanh V
- CN Tp.HCM cé6 don khang céo xin xét lai Quyét dinh tam dinh chi cia Toa an
nhan dan Tp.HCM.

Tai OB Phiic tham s6 303/2006 ngdy 31/7/2006 ciia Toa phiic tham Toa dn
nhdn dan toi cao tai Tp. HCM quyét dinh:

Huy quyét dinh Tam dinh chi cua Toa an so tham, giao ho so vé Toa an cap
so tham giai quyét lai theo quy dinh phap luat, Iy do: Trong qua trinh giai quyét

vu 4n ong Pham S giam ddc Cty TNHH Nhya Kién Thiét Sai Gon chét, can triéu
tap cc thanh vién ctia Cty nay tham gia t6 tung.

Tai Ban dn dan sw so tham s6 1055/2016/DS-ST ngay 07 thang 10 nam
2016 cua Toa an nhdn dan Thanh pho Ho Chi Minh da tuyén xu:

Ap dung cac DPiéu 25, 26, 37, 38 Bo luat T6 tung Dan su;

Ap dung Diéu 290 Bo luat Dan su;

Ap dung Nghi dinh 70/CP ctia Chinh phii vé &n phi, 18 phi Toa an;

Ap dyng Luat Thi hanh an dan su,

[1] Chap nhan mdt yéu cau khoi kién cia nguyén don.

[2] Nhimg ngudi ké thira quyén va nghia vu cua Cty TNHH Nhua Kién
Thiét Sai Gon: (gdom Ong Pham Van T, ba Pham Kim Hong, Pham Lé Kim H,
Pham Lé Kim Phtic, Pham Thi Kim L, Pham Thi T mdi nguoi co trach nhiém tra
cho nhitng ngudi ké thira quyén va nghia vu ctua 6ng Mach Chiém T (gdm oOng
Mach Vi T, ba Mach My Q) s6 tién 422.080.928 dong.

[3] Nhitng nguoi con 1a thira ké ong Pham S (gom 6ng Pham Van T, ba
Pham Kim Héng, Pham Lé Kim H, Pham L& Kim P, Pham Thi Kim L, Pham
Thi T, ba Pham Thi N, ba Pham Thi D), moi nguoi ¢o trach nhi¢m tra cho nhirng
ngudi ké thira quyén va nghia vu ctia 6ng Mach Chiém T (gém 6ng Mach Vi T,
ba Mach My Q) sd tién 52.760.116 dong .
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[4] Khong chap nhan yéu cau nhan nha va can trir ng cua phia nguyén don.

[5] Ong Mach Vi T, ba Mach M§ Q va nhiing nguoi trong gia dinh c¢6 trach
nhiém giao trd cdn nha s6 613 Liy Ban Bich, P.Tan Thanh, Q.Tan Phq,
Tp.HCM (s6 cii 1a 219/12 Huong 16 14, P.18, Q.Tan Binh, Tp.HCM) cho nhiing
ngudi thira ké quyén va nghia vu cia 6ng Pham S dé thi hanh ban an hinh su
phuc tham theo quy dinh cua phap luat.

Ngoai ra ban an so tham con tuyén vé an phi, cac quy dinh v€ thi hanh én
va quyén khang cao cua cac duong su.

~ Ngay 12/10/2016, 6ng Mach Vi T, ba Mach My Q khang cdo ban én so
tham.

Ngay 07/02/2017, cac 6ng ba Pham Van T, Pham Thi T, Pham Thi Kim H,
Pham Thi Kim P, Pham thi Kim L, Pham Lé Kim H, ba Pham Thi N, Pham Thi
b khéang c4o ban an so tham.

Tai phién toa phtic thim:

Ong Mach Vi T, ba Mach My Q 1a ngudi ké thira quyén, nghia vu to tung
ctia nguyén don 1a 6ng Mach Chiém Truyén khong thay doi, bo sung, khong rut
don khoi kién. Cac 6ng ba Mach Vi T, Mach My Q, 6ng Nguyén Vin S 13 ngudi
dai dién hop phap ciia ong Pham Vin T; dong thoi ciing 1a ngudi dai dién hop
phap cua cac 6ng ba Pham Thi T, Pham Thi Kim H, Pham Thi Kim P, Pham Thi
Kim L, Pham Lé Kim H va 6ng Nguyen Pham Qudc T 13 nguoi dai dién hop
phap cua ba Pham Thi N khong thay d6i, bd sung, giit nguyén yéu cau khang
c4o ban dau. Cac duong su khac ving mit tai phién toa nén khong the hién ¥
kién. Cac duong su khong tu thoa thuan duoc v6i nhau vé viée giai quyét vu an.

Trong phan tranh luan, cdc duong sy trinh bay nhu sau:

1. Ba Pao Hoang L: Khong c6 cin ¢t nao xac dinh nha sd 613 Luy Ban
Bich thudc s hiru ctia ngan hang. Toa 4n cdp so thim chwa dinh gia tong tai san
cua ong Pham S, can ddi cac khoan ng ma ong Pham S c¢6 nghia vu phai tra. Tai
van ban cua ong Pham Van T gui ngén hang dé ngay 21/7/2004, 6ng Pham Van
T xac dinh s6 no cua 6ng Pham S khoang 4 triéu USD nhung tong gia tri tai san
ctia 6ng Pham S khoang 8 triéu USD. Gidy mua ban nha gitta 6ng Truyen va 6ng
Pham S thé hién gia 250 lugng vang, twong dwong 1.150.000.000 dong, nhung
chét no mua ban hang ho4 gitra 02 bén 1a 2.954.506.320 dong, nhu vay sb tién
ma 6ng Pham S con thiéu 13 1.804.566.320 déng. Sau khi mua ban thi 6ng Pham
S d3 giao nha cho ba T6 Yén N va céc con & tir d6 dén nay. Ba T6 Yén N c6 ké
khai nha dat vao thang 10/1999, duoc UBND phudng xac nhan. Toa an so tham
chua xem xét tham dinh gia tri ma ba T6 Yén N da stra chira ddi vOi can nha.
Két qua dinh gia tir ndm 2002 khéng con gia tri. Nguyén don c6 yéu cau tinh 1ai
nhung ban an so tham khong xem xet. Pé nghj Hoi ddng xét xtr huy ban an so
tham, giao hd so cho Toa an cip so tham giai quyét lai vu 4n.

2. Ong Mach Vi T, ba Mach My Q: Théng nhét véi 1oi trinh bay va yéu cau
cta ba Pao Hoang L.



3. Ong Nguyén Vin S: Tai san caa Cong ty Nhyua Kién Thiét va tai san coa
ong Pham S khong con nén nhiing thanh vién cua Cong ty va nhimg ngudi ké
thira quyén nghia vu cua ong Pham S s€ khong c6 nghia vy thanh toan. Dé nghi
Hoi dong xét xtr chap nhan khang céo cua nhitng ngudi ké thira quyén, nghia vu
ctia 6ng Pham S, sira ban an so thdm theo huéng khong chip nhan yéu cau khoi
kién ctia nguyén don.

4. Ong Nguyén Pham Quéc T: Ba Pham Thi N khong phai 1a thanh vién
ctia Cong ty Nhua Kién Thiét, dong thoi ba Pham Thi N ciing khong thtra huong
tai san tir 6ng Pham S. Do d6, ban 4n so thadm budc ba Pham Thi N tré tién 1a vo
ly. P& nghi Hoi dong xét xir sira ban 4n so thim theo hudng khong budc ba
Pham Thi N phai tré tién.

5. Ong Sy Trung L: khong c6 y kién.

Pai dién Vién kiém sat nhan dan cép cao tai Thanh phé HO Chi Minh tham
gia phién toa phat biéu y kién:

1. Vé tinh hop phép cua don khang cédo: Pon khang céo cua cic 6ng ba
Mach Vi T, Mach My Q, Pham Van T, Pham Thi T, Pham Thi Kim H, Pham
Thi Kim P, Pham Thi Kim L, Pham Lé Kim H, Pham Thi D, Pham Thi N lam
trong han luat dinh nén dé nghi Ho1 déng xét xur chép nhan vé mit hinh thic.

2. Vé viéc chap hanh phép luat: Xét thay, Tham phéan chu toa phién toa, cac
thanh vién Ho1 dong xet xur da chap hanh dung cac quy dinh cua B luét To tung
dan su tur giai doan thuy 1y dén giai doan xét xtr phuc tham.

3. V& yéu cau khang céo cta cac duong sy: Ban an so thim chip nhan mot
phan yéu cau khoi kién cua nguyén don. Budc nhimg ngudi ké thira quyén va
nghia vu cia Cty TNHH Nhya Kién Thiét Sai Gon gom cac 6ng ba Pham Vin
T, Pham Th1 T, Pham Thi Kim H, Pham Thi Kim P, Pham Thi Kim L, Pham Lé
Kim H mdi nguoi co trach nhi¢ém tra cho nhimg ngudi ké thira quyén va nghia
vu ctia ong Mach Chiém T gom ong Mach Vi T, ba Mach My Q so6 tién
422.080.928 dong. Budc nhitng ngudi con 1a thira ké ong Pham S gom céc dng
ba Pham Van T, Pham Thi T, Pham Thi Kim H, Pham Thi Kim P, Pham Thi
Kim L, Pham Lé Kim H, Pham Thi N, Pham Thi P, mdi ngudi c6 trach nhiém
tra cho nhimg nguoi ké thira quyén va nghia vu ciia 6ng Mach Chiém T gom
6ng Mach Vi T, ba Mach M¥ Q s6 tién 52.760.116 dong. Khong chip nhéan yéu
cau nhan nha va cén trir no cla phia nguyén don. Budc 6ng Mach Vi T, ba Mach
M¥ Q va nhiing nguoi trong gia dinh ¢6 trach nhiém giao tra can nha sé 613 Lily
Ban Bich, P.Tan Thanh, Q.Tan Pha, Tp.HCM (s cii 1a 219/12 Huong 16 14,
P.18, Q.Tan Binh, Tp. HCM) cho nhiing ngudi thira ké quyen va nghia vu to
tung ctia 6ng Pham S dé thi hanh ban an hinh su phtc thim theo quy dinh cta
phap luat 13 c6 cin ct, dung phap luit. Do d6, dé nghi Hoi ddng xét xur phuc
thélm khong chap nhan khang cdo cia cac duong sy va gitr nguyén ban an so
tham.

NHAN PINH CUA TOA AN:



[1] Vé tinh hop phap cua don khang cao: Pon khang cdo ciia cac 6ng ba
Mach Vi T, Mach My Q, Pham Van T, Pham Thi T, Pham Thi Kim H, Pham
Thi Kim P, Pham Thi Kim L, Pham Lé Kim H, Pham Thi N, Pham Thi D lam
trong han luat dinh, da dong tién tam ung an phi nén du diéu kién dé thu Iy va
xét xtr theo trinh tu phuc tham.

[2] Vé tha tuc t6 tung: Ba Pham Thi D da duogc triéu tap hop 1€ dén 14n tht
2 va ba Pham Thi P da c6 don dé nghi xét xtr vang mit trong sudt qua trinh giai
quyét vu an. Do d6 HPXX tién hanh xét xur Véng mat ba Pham Thi D theo quy
dinh tai Biéu 228, Piéu 296 Bo luat té tung dan su.

[3] Vé ndi dung:

Trong qua trinh giai quyét vu an va tai cac phién toa so tham, phién toa
phuc tham trude day, nguyén don 0 ong Mach Chiém T va dai dién bi don Cong
ty TNHH Nhya Kién Thiét S la Ong Pham S déu thira nhan vao ngiy
04/12/1996, cac bén c6 ky Hop déng mua ban mdy thdi tai nhya tri gia
6.250.900.000 dong. Pén ngay 04/12/1996 cac bén da 1ap vin ban d6i chiéu no
xac dinh Cong ty TNHH Nhya Kién Thiét S con no Cong ty TNHH Mach's
Nhuya Xuat khau Phu Yén sé tién 2.954.566.320 dong.

Ngay 20/8/1997 dng Pham S ky gidy tay Hop dong mua ban nha s6 219/12
Huong 16 14, Phuong 18, quan Tan Binh cho ba Té Yén N (1a vo dng Mach
Chiém T) véi gia 250 luong vang SJC, hinh thirc thanh toan la khau trir vao sé
tién ma Cong ty Nhua Kién Thiét Sai Gon con no trong Hop dong mua ban may
théi tai nhya.

Xét thay, Hop dong mua béan nha giira 6ng Pham S vé6i ba To Yen N duoc
lap bang gidy tay, khong c6 cong chung, chimg thuc nén vi pham vé hinh thirc
theo quy dinh phap luat. Tuy nhién thuc té sau khi ky hop dong, 6ng Pham S di
ban giao nha, ba T6 Yén N va gia dinh di don vao ¢ tir nim 1997 dén nay, c6
dang ky v6i chinh quyén dia phuong va duoc cip so tam tri. Do d6 co di can cir
xac dinh viéc mua ban nha Ia c6 that, cac bén da thuc hién viéc giao nha, can trur
tién ng nhung chua hoan tat viéc sang tén.

Nam 1998, 6ng Pham S bi bat khdi to, truy t6 va xét xir vé toi “Lam dung
tin nhiém chiém doat tai san”. Tai Ban an hinh su phuc tham s6 133/2002/HSPT
ngay 04/3/2002 cta Toa Phuc thim TAND tdi cao tai Thanh phé HO Chi Minh
da xur phat ong Pham S 10 nam tu, bugc 6ng Pham S phai trd cho VP Bank )
tién 17.434.350,44 USD va 589.901.700.000 ddng, tiép tuc duy tri ké bién tai
san theo danh muc tai quyét dinh ké bién s6 105/DT ngay 02/12/1998 cua Co
quan diéu tra Vién kiém sat nhan dan Thanh phé H6 Chi Minh, trong d6 c6 cin
nha s 219/12 Huong 16 14, P.18, Q.T4n Binh (s6 méi 613 Liiy Ban Bich, P.Phu
Thanh, Q.Tan Phu, Tp.HCM).

Nhu vay can nha néu trén 1a tai san bi ké bién dé dam bao thi hanh ban an
hinh su da c6 hiéu luc phap luat.

Tai bién ban giai quyét thi hanh an ngay 29/9/2003, dai dién VP Bank c6 ¥
kién trinh bay dong y giam ng cho 6ng Pham S, xé4c dinh s no cia 6ng Pham S
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1a 114.990.307.405 dong. Xac dinh tong sb tai san ctua ong Pham S do Phong
Thi hanh an Thanh phé H6 Chi Minh di dinh gia 1a khoang 122 ty dong, du dé
ong Pham S trd ng. VP Bank déng Vv nhan tai san va x6a ng cho 6ng Pham S,
khong yéu cau ong Pham S phai tra sb tién ng nhu Ban an hinh sy phiic tham s6
133 da tuyén.

Tda an cip so tham chuwa thu thap tai liéu, chimg ctr vé qua trinh thi hanh
an cua 6ng Pham S (d3 chét, co nhitng nguoi ké thira 12 6ng Pham Van T, ba
Pham Thi T, ba Pham Thi Kim H, ba Pham Thi Kim P, ba Pham Thi Kim L, ba
Pham Lé Kim H, b Pham Thi N, ba Pham Thi D) dé 1am rd sau khi dugc VP
Bank giam no, phia 6ng Pham S di ban giao sd tai san cho ngan hang VP Bank
tri gid 1a bao nhi€u, con ng lai bao nhiéu dé cén trur nghia vu tra ng ctia 6ng
Pham S, phan tai san caa ong Pham S con du (néu cd) phai tra lai cho nhiing
ngudi ké thira quyén, nghia vu cia ong Pham S.

Ngoai ra, Toa an cip so thdm xac dinh do ong Pham S chét nén 08 nguoi
con 14 thira ké 6ng Pham S (gom 6ng Pham Vin T, ba Pham Thi T, ba Pham Thi
Kim H, ba Pham Thi Kim P, ba Pham Thi Kim L, ba Pham Lé Kim H, ba Pham
Thi N, bad Pham Thi D) phai lién déi chiu phan cua éng Pham S sé tién
422.080.928 : 8 = 52.760.116 dong la khong ding. Piéu 637 Bo luat Dan su
quy dinh “Nhitng nguoi hudng thira ké ¢ trach nhiém thyc hién nghia vy tai san
trong pham vi di san do nguoi chét dé lai, trur truong hop co thoa thuén khac”.
Do d6 can thu thap tai li¢u, chimg ctr dé xac dinh tong gia tri cac tai san ctia 6ng
Pham S dé lai mé&i c6 du can ctr dé giai quyét vu an.

[4] Ttr nhitng phan tich néu trén, nhan thiy ban an so tham c6 nhimg Vi
pham, thiéu sot trong viéc thu thap chimg cir ma cap phuc tham khong thé khéc
phuc dugc. Do do, can thiét phai huy toan b ban an so tham, chuyén ho so cho
Toa an cap so tham giai quyé€t lai vu an.

[5] Cac lap luan trén day cing la can ctr dé Hoi dong xét xir khong chap
nhan yéu cau khang cao cua cac 6ng ba Mach Vi T, Mach My Q, Pham Van T,
Pham Thi T, Pham Thi Kim H, Pham Thi Kim P, Pham Thi Kim L, Pham L¢&
Kim H, Pham Thi N, Pha;lm Thi b va dé nghi caa dai di€n Vién ki€ém sat nhan
dan cap cao tai Thanh pho H6 Chi Minh tham gia phién toa.

[6] Vé an phi dan su phic tham: Do huy ban an so tham nén cac duong su
khong phai chiu an phi dan su phiic thim theo quy dinh ctia phap luat.

Bo1 cac 1€ trén,

QUYET PINH:

Can ct vao khoan 3 Piéu 308, khoan 1 Piéu 310 Bo luat TH tung dan sy
nam 2015,

[1] Khong chap nhan khang céo cua cac 6ng ba Mach Vi T, Mach My Q,
Pham Van T, Pham Thi T, Pham Thi Kim H, Pham Thi Kim P, Pham Thi Kim
L, Pham L& Kim H, Pham Thi N, Pham Thi D.
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[2] Huy Ban 4n dan sy so tham s6 1055/2016/DS-ST ngay 07 thang 10
ndm 2016 cua Toa an nhan dan Thanh pho H6 Chi Minh va chuyén ho so cho
Toa an cap so tham dé xét xu lai vu an.

[3] V& an phi dan su phuc thdm: Tra cho cac dng ba Mach Vi T, Mach M§
Q, Pham Van T, Pham Thi T, Pham Thi Kim H, Pham Thi Kim P, Pham Thi
Kim L, Pham Lé Kim H, Pham Thi N, Pham Thi D méi ngudi 300.000 (ba trim
nghin) dong s tién tam Ung 4n phi phuc tham da thu theo cac bién lai s6 33944
ngay 03/4/2017, sb 33945 ngay 03/4/2017, 34007 ngay 11/4/2017, 34006 ngay
11/4/2017, 34005 ngay 11/4/2017, 34004 ngay 11/4/2017, 34003 ngay
11/4/2017, 34002 ngay 11/4/2017, 34001 ngay 11/4/2017, 34000 ngay
11/4/2017.

[4] Ban 4n phuc tham c6 hiéu luc phap ludt ké tir ngay tuyén an.

NTO?' n,hénﬁ; i TM.HOI PONG XET XU PHUC THAM
- 10a an nhan dan to1 cao, z I'¢ kid A Y
_ Vién kiém sét nhan dan edp cao THAM PHAN - CHU TOA PHIEN TOA

tai Thanh phé HO Chi Minh;

- TAND Thanh ph6 H6 Chi Minh;

- VKSND Thanh phé H6 Chi Minh;

- Cuc THADS Thanh phé H6 Chi Minh;

- Puong su; Pa ky
- Luu (3), 25b (HQ). ( a y)

Vo0 Van Khoa
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