TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Péc Iap - Tw do - Hanh phiic
Ban an sd: 1113/2020/DS-PT
Ngay: 21 - 12- 2020
V/v: Tranh chap hop dong thi
cong xay dung.

, ‘ NI:IAN DANH )
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH
Vi thanh phin Hpi dong xét xiv phiic thim gom cé:
Théam phan - Chu toa phién toa: Ba Nguyén Thi Thu
Cdc Tham phan: Ba Pham Thi Kim
Ong Nguyén Thanh Van.

Thu ky phién toa: Ba P6 Thanh Thao Linh - Thu ky Tda 4n nhan dan
Thanh pho H6 Chi Minh.

Dgi di¢gn Vign kiém sdt nhan dan Thanh phé Ho Chi Minh:Ba L& Thj
Ngoc Trang - Kiém sat vién.

Trong ngay 21 thang 12 nam 2020 tai Phong xtr an Toa an nhan dén
Thanh pho H6 Chi Minh, s6 131 Nam Ky Khoi Nghia, phuong Bén Thanh,
Quén 1, Thanh ph6 H6 Chi Minh xet xtr phuc tham cong khai vu an thu 1y so:
411/2020/TLPT-DS, ngay 17 thang 8 nam 2020, vé viéc:*“Tranh chap hgp dong
thi cong xay dung”.

Do Ban 4n dan sy so thim so: 177/2020/DS-ST ngay 29/6/2020 cia Toa
an nhan dan huyén M, Thanh pho H6 Chi Minh bi khéng cao.

Theo Quyét dinh dua vu an ra xét xir phuc tham s6:5858/2020/QP-PT
ngay 25/11/2020, gitra:

1.Nguyén don: Ong Thai Quang D, sinh nam 1981.

Dia chi: 106/26/26 4p B, xa T, huyén M, Thanh phd H6 Chi Minh (Co
don xin vang mat).

2.Bi don: Cong ty TNHH Thuong mai Xay dung A.

Tru s6: 18/92 4p B, x3 T, huyén M, Thanh phé H5 Chi Minh.

Uy quyén Ong Nguyén Vin L, sinh ndm 1990 — Dai dién.

Dia chi: duong T, phuong X, quan P, Thanh phd H6 Chi Minh.

3. Ngwoi khang cdo: Bi don - Cong ty TNHH Thuong mai Xay dung A.

NOI DUNG VU AN:

Theo ban an so tham su viéc duoc tom tat nhu sau:



Theo don khdi kién dé ngay 01/3/2018, cdc loi khai trong qud trinh gidi
quyét vu dn va tai phién toa so tham, nguyén don éng Thdi Quang D trinh bay:
Théng 8/2017 6ng Thai Quang D va Cong ty TNHH Thuong mai Xay dung A
(goi tit 1a Cong ty A) thoa thuan Cong ty A nhan thau thi cong cong trinh xay
dung nha &, voi quy mé 01 trét, 02 1au, 01 lung va tang tum trén phén dat dién
tich 98,4m” thudc thira 888, to ban dd sé 55, xa T, huyén M, Thanh phé H6 Chi
Minh(do 6ng Thai Quang D dung tén theo Gidy chtng nhan quyén sir dung dat
s6: CH 01844 do Uy ban nhan dan huyén M, Thanh phé H6 Chi Minh cap ngay
28/10/2014, cap nhat bién dong ngay 12/12/2014). Hai bén thoa thuan so tién thi
cong tron goi 1a 2.038.735.000 dong (Hai ty khong tram ba muoi tam triéu bay
tram ba muoi lam ngan dong) sO tién nay bao gdm xin Gidy phép xay dung, 1ap
ho so thiét ké xay dung, tién cong, vt tu nguyén vat liéu xdy dung phan tho va
hoan thién. Ngay 05/9/2017 6ng tam tmg cho Cong ty A 50.000.000 dong (Nam
muoi triéu dong), hai bén thoa thuan khi co Gidy phép xay dung s& tién hanh ky
hop dong xay dyng. Ngay 25/9/2017 6ng duoc Uy ban nhan dan huyén M,
Thanh phd H6 Chi Minh cap Gidy phép xay dung s6: 3519/GPXD. Tuy nhién
do Giay phép xay dung chi cap phép 01 trét, 02 lau khong dung voi yéu cau cua
6ng nén hai bén thoa thuan Coéng ty A co trach nhiém xin diéu chinh Gidy phép
xay dung ddi voi cong trinh theo yéu cau cua ong 1a 01 trét, 03 lau (khong c6 01
ltimg va 01 tang tum).

Ngay 01/10/2017 Céng ty A bat dau khai cong xdy dung. Trong qua trinh
thi cong, ngay 29/9/2017 ong giao cho Coéng ty A 200.000.000 ddng (Hai traim
triéu dong) va ngay 26/10/2017 giao thém 30.000.000 dong (Ba muoi triéu
d6ng). Sau khi giao sb tién néu trén, 6ng phat hién phan mong cla cong trinh
vuot ra khoi dién tich dat ong duge Nha nude cap Gidy ching nhén quyén sir
dung dét va lan sang dién tich cta 16 dat lién ké, cac cot cua tang trét bi phinh
khong dam bao tiéu chuan ky thuat va khong d6i ximg theo ding ban v¢ thi
cong. Phia Cong ty A sau do da khac phuc sai pham nhung phan mong van nam
ngoai chi giéi xay dyng, mot s6 cot bi phinh vuot qua tiéu chuan cho phép va
cac cot khong c6 tinh dbi xtimg theo dang ban vé& thi cong va khong ding véi
Gidy phép xay dung. Do viy, éng yéu cau Cong ty A ngung thi cong dé hai bén
thuong lwong quyét toan khoi luong cong viéc Cong ty A da thi cong dé chdm
dut hop dong. Ngay 03/11/2017 hai bén ky Bién ban ngimng thi cong xay dung
cong trinh sai pham cé ndi dung 6ng s€ thanh todn thém cho Cong ty A
170.000.000 dong (Mot trim bay muoi triéu dong) voi diéu kién Cong ty A phai
ban giao cho 6ng ban chinh Gidy phép xdy dung di diéu chinh lan 2. Ngay
12/11/2017 6ng giao cho Coéng ty A 50.000.000 dong (Nam muoi triéu dong),
Cong ty A ban giao cho 6ng ban chinh Gidy xac nhan diéu chinh Gidy phép xay
dung sé 4172/XNDCGP do Uy ban nhan dan huyén M, Thanh phé H6 Chi
Minh cap ngay 10/ 11/2017, ong phat hién ndi dung ghi trong Gidy phép xay
dung khong ding voi yéu cau cta 6ng 1a 01 trét, 03 lau. Do d6, 6ng khong dong
¥ giao tiép so tién con lai 120.000. 000 dong (Mot tram hai muoi triéu déng) cho
Cong ty A. Hién nay trén dat dang ton tai cong trinh xdy dung dang do, phia
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Cong ty A con dé dan gido tai cong trinh va ngin can khéng cho 6ng ra vao
cong trinh. Nay, 6ng yéu cdu Cong ty A hoan tra lai cho ong 330.000.000 dong
(Ba trim ba muoi triéu dong) va thio d& cong trinh x4y dung khong dam béo
chat luong dé tra lai hién trang dat tréng cho ong quan 1y, st dung. Ong khong
dong y tra cho Cong ty A 411.543.000 dong (Bén tram mudi mot triéu nim trim
bén muoi ba ngan dong).

Tai Pon yéu cau phdn té ngay 28/5/2018 cdc loi khai trong qud trinh gidi
quyét vu dn, tai phién toa so tham, bi don Cong ty TNHH Thwong mai Xay dung
A ¢6 dai dién theo 1ty quyén éng Neuyén Vin L trinh bay: Thang 8/2017 dng D
dé nghi Cong ty A thi cong xay dung cong trinh nha phd két hop vin phong lam
viéc trén phan dat dién tich 98,4m’ thudc thira 888, t& ban dd s6 55, xa T, huyén
M, Thanh phd H6 Chi Minh. Cong ty A bao gia cong trinh quy mé 01 trét, 02
lau voi s6 tién 14 1.662.250. 000 df)ng (Mot ty sau tram sau muoi hai triéu hai
tram ndm muoi ngan dong) s6 tién nay bao gdém 1ap hd so thiét ké xdy dung,
xin Gidy phép xay dung, tién cong, vat tu nguyén vat liéu xay dung phan tho va
hoan chinh. Sau khi thong nhit v6i ong D, phia Cong ty di yéu cau thiét ké lap
ban vé& thi céng, xin Gidy phép xay dung voi quy mé 01 trét, 02 1au véi dién tich
xdy dung la 78m”. Ngay 05/9/2017 6ng D tam tGmg cho Cong ty A 50.000.000
déng (Ndm muoi triéu dong) Ngay 25/9/2017 6ng D duoc Uy ban nhan dan
huyén M, Thanh phé Ho Chi Minh cép Glay phep xay du’ng s0: 3519/GPXD.
Tuy nhién, 6ng D yéu cau Cong ty A diéu chinh b sung xin Gidy phep xay
dung véi quy md 01 trét, 02 1au, ting tum. Ngay 01/10/2017 Cong ty A bat dau
khoi cong xay dung. Trong qua trinh thi cong, 6ng D giao cho Cong ty A, téng
cong 280.000.000 dong (Hai trim tam muoi triéu dong), cu thé: Dot 1: Ngay
05/9/2017 6ng D giao 50.000.000 ddng; Dot 2: Ngay 29/9/2017 giao
200.000.000 déng va Pot 3: Ngay 26/10/2017 giao 30.000.000 dong (Ba muoi
triéu déng). Tuy nhién, trong qua trinh thi céng, do ong D khong am hiéu vé k¥
thuat xay dung nén ludn gay kho khan cho phia Cong ty, cu thé khi d6 cac cot ¢
tang trét, phia Cong ty A van dam bao dung tiéu chuan k§ thuat cho phép nhung
6ng D yéu cau phai stra lai. Pé lam ding yéu cdu cla ong D, phia Cong ty A da
tén nhiéu chi phi tién cong tho va vét tu dé sira theo yéu cau cua 6ng D nhung
6ng D van khong dong y. Nhan thiy, giita hai bén khong thé tiép tuc thuc hién
hop dong, do vay, ké tir ngay 03/11/2017 Cong ty A ngung thi cong xay dung
cong trinh va hai bén ky Bién ban ngtng thi cong xay dung cong trinh sai pham,
théng nhét tong gia tri cong trinh ma Cong ty A da thi cong la 450.000.000 (Bon
tram nam muoi tri¢u dong) Cong ty A c6 trach nhiém ban giao cho 6ng D ban
chinh Gidy x4c nhan diéu chinh Gidy phep xay dung, d6ng thoi 6ng D sé& thanh
toan thém cho Cong ty A 170.000.000 dong (Mot traim bay muoi triéu dong).
Ngay 12/11/2017 6ng D giao cho Cong ty A 50.000.000 dong (Nam muoi triéu
déng) sau d6 Cong ty A giao cho 6ng D ban chinh Gidy xac nhan diéu chinh
Glay phep xay dung so: 4172/XNDCGP do Uy ban nhan dan huyén M, Thanh
phd Ho Chi Minh cap ngay 10/11/2017. Hai bén théng nhat Cong ty A sé& di doi
may moc, trang vat tu thiét bi, nguyén vt liéu ra khoi cong trinh dé ban giao
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khu dat cho ong D sau khi ong D thanh toén du sb tién 120.000.000 dong (Mot
tram hai muoi triéu déng) con lai cho Cong ty A nhung 6ng D khong thuc hién.
Hién nay, Cong ty A thi cong xdy dung xong phan mong, 1én cot, xdy tudng,
dong cot pha cua tang trét... Can cir khdi lugng cong viéec Cong ty A da xay
dung nén Cong ty A co yéu cau phan t6 yéu cau 6ng D thanh toan cho Cong ty
A gia tri phan khéi luong da thi cong 1a 411.543.000 dong (theo Két qua dinh
gia cta Cong ty Co phan Pinh gia va Pau tu Kinh doanh Bét dong san Thinh
Vuong). Cong ty A khong dong v tra lai cho 6ng D 330.000.000 dong (Ba trim
ba muoi triéu dong).

Tai Ban 4n dan sy so tham s4: 177/2020/DS-ST ngay 29/6/2020 cia Toa
an nhan dan huyén M,Thanh pho H6 Chi Minh, tuyén xtr:

1. Chéap nhén yéu cau khoi kién ctia nguyén don 6ng Théai Quang D:

- Bugc Cong ty TNHH Thuong mai Xay dung A thanh todn cho 6ng Thai
Quang D s6 tién 330.000.000 dong (Ba trim ba muoi triéu dong). Thi hanh mot
1an ngay sau khi 4n c6 hiéu luc phap lut.

- Budc Cong ty TNHH Thuong mai Xay dung A thdo d& cong trinh xay
dung khong dam bao chét luong trén phan dét dién tich 98,4m” thudc thira 888,
t& ban d6 s6 55, Bo dia chinh xa T, huyén M, Thanh ph6 H6 Chi Minh do ong
Thai Quang D ding tén dang ky quyén sir dung dat theo Gidy ching nhan quyén
str dung dat sd: BV 216796 (s6 vao so6 cap GCN: CH 01844) do Uy ban nhan
dan huyén M, Thanh phé H6 Chi Minh cdp ngdy 28/10/2014, cap nhat bién
dong ngay 12/12/2014 dé tra lai hién trang dat tréng cho ong Thai Quang D
quan 1y, sir dung.

Ké tir ngay ban 4n, quyét dinh c6 hiéu luc phap luat (d6i v6i cac truong
hop co quan thi hanh an c6 quyén chil dong ra quyét dinh thi hanh an) hodc ké
tur ngay c6 don yéu cau thi hanh an cua nguoi dugc thi hanh an (d6i véi cac
khoan tién phai tra cho nguoi dugce thi hanh an) cho dén khi thi hanh an xong tat
c4 cac khoan tién, hang thang bén phai thi hanh 4n con phai chiu khoan tién 13i
ctia sO tién con phai thi hanh 4n theo murc 13i suat quy dinh tai khoan 2 Diéu 468
B¢ luat Dan sy 2015.

2. Khong chip nhan yéu cau phan té cia Cong ty TNHH Thuong mai Xay
dung A vé viéc yéu cau ong Thai Quang D thanh toan gié tri phan khéi lwong da
thi cong 13 411.543.000 dong (Bon trim mudi mot triéu ndm trim bon muoi ba
ngan dong).

3. Vé an phi dan su so tham: Cong ty TNHH Thuong mai Xay dung A phai
chiu 4n phi dan su so tham 1a 33.661.720 déng (Ba muoi ba triéu su trim sau
muoi mot ngan bay trim hai muoi dong), nhung dugce trir vao sb tién tam tng an
phi so tham d3 ndp 1a 15.160.000 ddong (Mudi 1im triéu mot trim sau muoi ngan
dong) theo Bién lai thu tién sb: AA/2017/0018732 ngay 26/6/2018 cua Chi cuc
Thi hanh 4n dan sy huyén M, Thanh phd H6 Chi Minh. Céng ty TNHH Thuong



mai Xay dung A con phai nop 18.501.720 dong (Muoi tam triéu nam tram 1¢
mot ngan bay trdm hai muoi dong).

Ngoai ra, ban 4n so tham con tuyén quyén khang céo cua cac duong sy va
quy dinh v¢ thi hanh an.

Ngay 09/7/2020, Cong ty TNHH Thuong mai Xay dung A c6 don khang cao
toan bo ban an so tham.

Tai phién toa phiic thim:

Bi don 6ng Nguyén Vin L dai dién theo Gy quyén cua Cong ty TNHH
Thuong mai Xay dung A c6 don xin vang mit. Tai don khang céo ngiy
09/7/2020 Cong ty TNHH Thuong mai X4y dung A khang céo yéu cau dua éng
Thai Hoang T vao tham gia td tung véi tu cach 1a ngudi co quyén loi, nghia vu
lién quan.

Yéu cau khong chap nhan yéu cau khai kién cua 6ng Thai Quang D yéu
cau Cong ty TNHH Thuong mai Xay dung A thanh toan sd tién 330.000.000
dong (Ba traim ba muoi triéu déng) va budc thdo d& cong trinh xdy dung trén
phan dat dién tich 98,4m” thudc thira 888, to ban dd sé 55, xd Xuan Théi
Thuong, huyén M, Thanh phé HO Chi Minh; Chép nhan yéu cau phan td cua
Cong ty TNHH Thuong mai Xay dung A yéu cau ong D thanh toan gia tri phan
khéi luong da thi cong 1a 411.543.000 déng (Bén tram mudi mot tridu ndm tram
bén muoi ba ngan dong).

Nguyén don 6ng Thai Quang D ¢6 don xin vang mit.

Kiém sat vién - Vién kiém sat nhan dan Thanh phé HO Chi Minh phét biéu
- dé nghi:

Vé t6 tung: Tir khi thy Iy vu an cho dén khi c6 Quyét dinh dua vu 4n ra xét
xtr, thAm phan thyc hién ding theo quy dinh cta phap luat va tai phién toa, Hoi
déng xét Xt thuce hién dung theo trinh tu cua B luat T tung dan sy nam 2015.

Vé noi dung:Tai phién tda phuc tham, bi don khang cio nhung khong cung
cap dugc ching ctr ching minh nén dé nghi Hoi ddng xét xir khéng chap nhan
yéu cau khang cdo cua bi don. Tuy nhién, vé chi phi giam dinh, nguyén don ty
nguyén chiu d6i voi phan y€u cau cua minh, bi don ndp tam ng chi phi dinh gia
ctia minh. L& ra, khi quyét dinh ban an cta Toa an cap so thim phai tuyén phan
nay nhung lai khong tuyén 1a thiét sot va An phi so tham tinh khong ding theo
quy dinh An phi, 1¢ phi ctia Toa 4n nén dé nghi Hoi dong xét xir phic tham stra
an so thAm phan nay.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, chirng ¢ c6 trong ho so vu an dugc tham tra tai
phién toa va can ctr vao két qua tranh tung, tranh luan tai phién toa, y kién phat
biéu cua Vién kiém sat, Ho1 dong xét xtr nhan dinh:
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[1] Nguyén don 6ng Thai Quang D va bi don 6ng Nguyén Vin L dai dién
theo uy quyén cua Cong ty TNHH Thuong mai Xay dung A c6 don dé nghi xét
xtr vang. Can clr vao khoan 2 Diéu 296 B0 luét T6 tung dan sy ndm 2015, Toa an
tién hanh phién toa phiic tham xét xir vang mat dng D va ong L.

[2] Doi Vol yéu cau khang cdo cta bi don Cong ty TNHH Thuong mai
Xay dung A can dua 6ng Thai Hoang T vao tham gia t6 tung voi tu cach la nguoi
c6 quyén loi, nghia vu lién quan.

[2.1] Can clr hd so vu an thé hién 6ng Nguyén Vin L dai dién Cong ty A
cho rang phia nha thau thira nhan cong trinh thi céng sai so v4i ban vé& thi cong
va Gidy phép xay dung, nhung sai pham nay 1a do nguoi trong gia dinh cua ong
Thai Quang D 1a 6ng Thai Hoang T huéng dan, khong phai trach nhiém cua
Cong ty A (But luc s6 295); Nguoc lai 6ng Thai Quang D khong thira nhéan viéc
ong D co6 ctr ong Thai Hoang T gidm sat thi cong cong trinh xay dung cho 6ng D
(But luc s6 294).

[2.2] Xét, trong qua trinh thi cong xay dung cong trinh, gilta nguyén don va
bi don khong ky vin ban thé nao hién viéc thoa thuin cir ngudi giam sat thi
cong cong trinh 1a 6ng Thai Hoang T. Mat khac tir khi khéi cong xay dung, cho
dén khi ngung thi cong, hai bén khong c6 nhat ky cong trinh, chi c6 mot Bién
ban nghiém thu céng trinh ky xac nhan s6 lugng va chat luong ddi véi 12 cot bé
tong, trong bién ban nghiém thu nay chi c6 nguyén don va bi don ky xac nhan,
khong c6 tu van giam sat hay dai dién chu dau tu de quan ly giam sat viéc thi
cong xay dung 1a 6ng Thai Hoang T nén Toa 4n cap so thim khong dua ong
Thanh vao tham gia t6 tung 14 ¢ cian ctr nén khong chap nhan yéu cau khang
cdo cua bi don Cong ty A.

[3] Vé yéu cau khang céo cua bi don Cong ty TNHH Thuong mai Xay
dung A khong dong y thanh toan cho ong Thai Quang D s6 tién 330.000.000
dong (Ba tram ba muoi triéu dong) va khong dong ¥ thao d& cong trinh xay
dung trén phén dat dién tich 98,4m” thudc thira 888, to ban d6 sb 55 Bo dja
chinh x4 T, huyén M, Thanh phé H6 Chi Minh.

[3.1] Theo 6ng D cho rang thang 8/2017 ong D va Cong ty A thoa thuan
Cong ty A nhan thau thi cong cong trinh xay dung nha ¢, vdi quy m6 01 trét, 02
lau, 01 lung va tang tum trén phan dat dién tich 98,4m” thudc thira 888, to ban
d6 s6 55, B dia chinh x3 T, huyén M, Thanh phé Ho Chi Minh (thudc quyén st
dung cta 6ng D theo Gidy chimg nhan quyén str dung dat s6:CH 01844 do Uy
ban nhan dan huyén M, Thanh phé H5 Chi Minh cap ngay 28/10/2014, cap nhat
blen dong ngay 12/12/2014). Hai bén thoa thuén s6 tién thi cong tron goi (bao
gém xin Gidy phép xay dung, 1ap hé so thiét ké xay dung, tién cong, vat tu
nguyén vt liéu xdy dung phan thé va hoan thién) 1a 2.038.735.000 dong (Hai ty
khong trim ba muoi tdm triéu bay trim ba muoi lim ngan dong). Sau khi thoa
thuan viéc xay nha, tir thang 9/2017 dén thang 11/2017 6ng D tam Gng cho
Cong ty A 330.000.000 dong (Ba trim ba muoi triéu dong). Trong qua trinh thi
cong cong trinh do Cong ty A thi cong khong ding ho so thiét ké xay dung va
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Gidy phép xay dung nhu phan méng cua cong trinh vuot ra khoi dlen tich dat
duoc cong nhan va 1an sang dién tich cua 16 dét lién ké, cac cot cua tang trét bi
phinh, 10i sat khong dam bao tiéu chuan k¥ thuat va khong d6i ximg theo ban vé&
thi cong (but luc s6 297). Ngugc lai, 6ng L dai dién Cong ty A cho rang trong
qua trinh thi cong do 6ng D khong am hiéu vé k¥ thuat xay dung nén khong co
thién chi va lu6n gay kho dé cho phia nha thau, khi d6 céc cot ¢ tang trét, phia
Cong ty A van dam bao dung tiéu chuan ky thuat cho phép nhung 6ng D yéu
cau phai stra lai va can thiép siu vao tién do thi cong ctia nha thau. Vi vay, ké tir
ngay 03/11/2017 Coéng ty A va 6ng D thda thuan ngung thi cong xay dung cong
trinh néu trén (bt luc s6 296).

[3.2] Theo Gidy phép xay dung s6: 3519/GPXD ngay 25/9/2017 cua Uy
ban nhan dan huyén M, Thanh phé H6 Chi Minh cap cho ong Thai Quang D, ¢co6
ndi dung: “...Dugc phép xdy dung cong trinh, gom cac hang muc sau: Két ciu
cong trinh: Mong, cot BTCT, san BTCT, tuong gach, mai BTCT:Dién tich xay
dung:Trét: 75,30 m2; Lau 1,2:156,20m2. Téng dién tich san xay dung: 231,50
m2...” va theo Gidy x4c nhan diéu chinh gidy phép s6:4172/XNDCGP ngay
10/11/2017 (Phu luc dinh kém Gidy phép xdy dung sb: 3519/GPXD cip ngiy
25/9/2017) ctia Uy ban nhan dan huyén M, Thanh phé H6 Chi Minh c6 ndi
dung: “... Dién tich xay duyng: Trét:75,10m2, Lau 1,2: (75,1 +(5,5 + 5,53)x
0,5/2) x2 = 155,72 m2; Téng dién tich san xay dung: 230,82 m2...”.

[3.3] Cin cir vao Ching thu Gidm dinh sé: 0270419/CT-TV ngay
14/6/2019 cua Cong ty C6 phan Pinh gia va Pau tu Kinh doanh Bat dong san
Thinh Vuong, két luan hién trang tat ca cac cot khong dbi xung nhau, c6 mot s6
cOt bi phinh ra, theo muc 2.2 cua chung thu thé hién: Cot sb 2: gitra ct bi bop
lai 1,5cm; Cot sb 3: gitta cOt bi phinh ra 0,5cm; Cot s6 7: gitra cot bi phinh ra
2cm; Cot sb 8: gitra cOt bi bop lai 1,5cm; Cot s6 10: gitra c¢Ot bi phinh ra 1,5cm
va Cot sb 12: gitra cOt bi phinh ra 2cm. Ngoai ra, can ctr Ban dd hién trang vi tri
- x4c dinh ranh s6: 104483/TTPPBD-CNHM do Trung tim Po dac Ban db chi
nhanh huyén M, Thanh phé Ho Chi Minh 1ap ngay 27/9/2018 thé hién hién trang
phan cong trinh xay dung vi pham chi gidi xay dung, phan hién trang nam ngoai
ranh Gidy chtng nhan 1 2,4m’.

[3.4] Mit khéc, can cir Cong van sb: 746/QLDT ngay 21/3/2018 cuia Phong
Quan 1y D6 thi huyén M, Thanh phd Ho Chi Minh, vi tri xay dyng cong trinh
dung theo Gidy phép xay dung dugc cip nhung sai noi dung Gidy phep xay
dung sé: 3519/GPXD ngay 25/9/2017 va Gidy xac nhan diéu chinh Gidy phép
xay dung sd: 4172/XNDCGP ngay 10/11/2017 caa Uy ban nhan din huyén M,
Thanh phé HO Chi Minh cap cho ong D. Cong vin sb: 1215/UBND ngay
25/3/2020 ctia Uy ban nhan dan huyén M, Thanh phé H6 Chi Minh, huéng xir 1y
('101 v6i phan cong trinh xay dung khong phu hop theo Gidy phép xdy dung dugc
cap 1a phai diéu chinh Gidy phép xay dung, trudng hop sau khi diéu chinh Glay
phép ma phan cong trinh xay dung khong phu hop voi Glay phép duoc cap thi
phai thao d& phan cong trinh khong pht hop méi duoc tiép tuc xay dung.
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[3.5] Tur nhitng can ct trén, c6 co s¢ xac dinh Cong ty A xay dung cong
trinh nha o tai thira 888, t& ban dd s 55, BO dia chinh x4 T, huyén M, Thanh phé
Hb Chi Minh cho 6ng D khéng dam bao chat luong, sai so véi Glay phep xay
dung sb: 3519/GPXD ngay 25/9/2017, Glay xé4c nhan diéu chinh Giay phep so:
4172/XNDCGP ngay 10/11/2017 caa Uy ban nhan dan huyén M, Thanh ph6 Ho6
Chi Minh va Ban vé& thi cong cong trinh. Piéu nay phu hop voi 10i khai cua dai
di¢n Cong ty A cho rang Cong ty A xay dung khong ding Glay phep xay dung,
G1ay diéu chinh Gidy xdy dung va ban vé thi cong (but luc s6 296) nén cap so
tham budc Cong ty A thanh toan lai cho D s6 tién 330.000.000 dong (Ba trim ba
muoi triéu dong) va budc thao d& cong trinh xdy dung khong dam bao chat
luong dé tra lai hién trang dét trong cho 6ng D 13 ¢6 co s& nén khong chip nhan
khang céo cua bi don Cong ty A.

o [4] Vé yéu ciu khang cdo cua Cong ty A yéu cﬁg chép nhan yéu cau phan
t6 cua Cong ty A y€u cau dng D thanh toan gia tri phan khoi luong da thi cong
la 411.543.000 dong (Bon tram mudi mdt triéu ndm tram bon muoi ba ngan
dong).

[4.1] Cong ty A cho rang sau khi thoa thudn thi cong cong trinh thi Cong
ty A da thi cong xay dung xong phan méng, 1én cot, xay tuong, nha v¢ sinh,
dong cot pha cua tang trét, chi phi 1a 411.543.000 dong (Bon trim mudi mot
triéu nam traim bén muoi ba tri¢u) theo Két qua giam dinh cua Cong ty C6 phan
Dinh gia va Pau tu kinh doanh bat dong san Thinh Vuong tai Chimg thu gidm
dinh s6: 1861119/CT-TV ngay 26/02/2020. Ngay 03/11/2017 hai bén ky Bién
ban ngung thi cong cong trinh xay dung, theo d6 6ng D ddong ¥ thanh toan cho
Cong ty A chi phi cho nhimg hang muyc da dugc nha théu hoan thanh la
450.000.000 dong (but luc s6 298). Ngugc lai, 6ng D cho rang 6ng chi dong v
tra 450.000.000 ddng (Bon trim nam muoi triéu dong) cho Cong ty A véi didu
kién Cong ty A phai giao ban chinh Gidy phép xay dung 1a 01 trét, 03 lau ding
nhu da théa thuan nhung Cong ty A khong thuc hién dugc. Miat khac Cong ty A
thi cong phan moéng sai pham vuot ra ranh dat ciia ho lién ké nén 6ng khong
dong y tra cho Cong ty A 411.543.000 dong (but luc 299).

[4.2] Theo Bién ban ngung thi cong xay dung cong trinh sai pham ngay
03/11/2017 gitta Cong ty A va ong D c¢6 thoa thuan: “...Chu dau tu chi dong y
thanh toan tong so tién 450.000.000 dong cho nhitng vét tu, hang muc céng viéc
d3 duoc nha thuan st dung va hoan thanh tinh dén thoi diém 03/11/2017. Chu
dau tu ung trude 280.000.000 dong, s& ung tiép 70.000.000 dong dé nha thau
tam tinh chi phi cho cong nhan. S tién con lai 100.000.000 dong s& duoc chu
dau tu thanh toan khi nhan Gidy phép xay dung (quy mo:1trét, 3 lau va san
thuong)...”. Xet nhu da nhéan dinh néu trén do Cong ty A xay dung cong trinh
nha & cho 6ng D khong dam bao chit luong, khong dung so véi Gidy phép xay
du'ng va Ban v€ thi cong cong trinh; Mat khac Cong ty A chua thuc hién viéc
xin Gidy phép x@y dyng cho 6ng D v6i quy mo: 1trét, 3 lau va san thuong nhu da
thoa thuan nén cip so thAm khong chip nhan yéu cau phan t6 ciia Cong ty A yéu
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cau 6ng D thanh toan gia tri phan khéi lugng ma Cong ty A da thi cong 1a
411.543.000 dong (Bbn tram mudi mot triéu nam tram bén muoi ba ngan dong)
14 ¢4 co s nén khong chap nhan yéu cau khang cdo phan nay ciia Cong ty A.

[5] D6i véi chi phi giam dinh va dinh gia.
[5.1] Chi phi giam dinh kiém tra tinh ddi xung va do phinh cua cac cot
cong trinh xay dung la 4.000.000 dong (Bon triéu dong), ong D ty nguyén nop

chi phi nay (Phiéu thu sb: 0002538 ngay 22/4/2019 cta Cong ty C6 phan Pinh
Gi4 va Pau tu Kinh doanh Bat dong san Thinh Vugng) nén ghi nhan.

[5.2] Chi phi dinh gia cong trinh xay dung la 9.000.000 dong (Chin triéu
d6ng). Do yéu cau phan t6 cua Cong ty A khong dugc chap nhan nén phai chiju.
Cong ty A di nop 9.000.000 dong (Phiéu thu sb: 0002742 ngay 14/11/2019 cua
Cong ty Co6 phan Pinh Gia va Pau tu Kinh doanh Bat dong san Thinh Vuong).

[5.3] Nhu vay, chi phi gidm dinh va dinh gid nguyén don va bi don phai
chiu nhu tai muc [5.1], muc [5.2] va da ndp du.

[6] V& an phi dan su so thim: Cong ty A phai thanh toan lai cho ong D s6
tién 330.000.000 dong nén phai chiu an phi theo Phap 1énh an phi, 1& phi Toa an,
cu thé: 330.000.000 dong x 5% = 16.500.000 dong; Do khéng chap nhéan yéu
cau phan té ciia Cong ty A so tién 411.543.000 dong nén Cong ty A phai chiu
20.461.720 dong (Hai muoi triéu bon trim sau muoi mét ngan bay trim hai
muoi dong); Tong cong Cong ty A phai chiu an phi so tham 14 36.961.720 ddng
(Ba muoi sau triéu chin tram sau muoi mdt ngan bay tram hai muoi dong), duoc
trir vao s tién tam Gng an phi Cong ty A dad nop 1a 15.160.000 d6ng (Muoi lam
triéu mot tram sau muoi ngan d6ng). Cong ty A con phai nop 21.801.720 dong
(Hai muoti mot triéu tam tram l¢ mot ngan bay tram hai muoi d6ng). Tuy nhién
tai phan quyét dinh cta ban 4n so tham, tuyén: “3. V& an phi dan dan sy so
tham: Cong ty TNHH Thuong mai Xay dung A phai chiu 3 an phi dan su so tham
14 33.661.720 dong (Ba muoi ba triéu sau tram sau muoi mot ngan bay tram hai
muoi ddng), nhung dugc trir vao sd tién tam Gng an phi so tham di nop 1a
15.160.000 déng (Muoi ldm triéu mot trim sdu muoi dong) theo Bién lai thu
tién s6 AA/2017/0018732 ngay 26/6/2018 ctia Chi cuc Thi hanh 4n dan su
huyén M; Cong ty TNHH Thuong mai Xay dung A con phai nop 18.501.720
doéng (Mudi tAm triéu nim trim 1& mot ngan bay trim hai muoi dong) 1a khong
dung nén cip phuc sira an phi so thim nhu da nhan dinh néu trén.

[7] Ttir nhan dinh trén, HO1 dong xét xir, xét thay yéu cau khang cao cua bi
don Cong ty A khong c6 co s¢ chap nhén; stra mot phan ban an so tham nhu da
phan tich tai muc [5] va muc sb [6].

[8] Cac nodi dung khac cac dwong su khong khang cdo, Vién kiém sat
khong khang nghi nén giit nguyén ban 4n so tham.

[9] An phi dan sy phuc thim: Do sira ban 4n so tham nén Cong ty A khong
phai chiu 4n phi phuc tham, Cong ty A dugc hoan lai 300.000 dong (Ba trim
ngan dong).
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Vi cac lé trén;
QUYET PINH:

-Can ¢t khoan 2 Dicu 148, khoan 2 Dicu 308, Dicu 309 va Dicu 313
cua B luat To6 tung dan sy nam 2015;

-Can cir Nghj quyét s6: 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy
ban Thuong vu Quoc hdi quy dinh v€ muc thu, mién, gidm, thu, ndp, quan ly va
st dung an phi va I¢ phi Toa an.

- Can ct Luat thi hanh 4n dan su stra d6i, bo sung nam 2014.

Tuyén xir:

1. Khong chap nhan yéu cau khang cio ctia Cong ty TNHH Thuong mai
Xay dung A.

2. Stra mdt phin Ban an so tham s6: 177/2020/DS - ST ngay 29/6/2020
cua Toa an nhan dan huyén M, Thanh pho H6 Chi Minh.

3.Chap nhan yéu cau khai kién ctia nguyén don 6ng Thai Quang D.
Bugc Cong ty TNHH Thuong mai Xay dung A thanh toan cho 6ng Thai
Quang D s6 tien 330.000.000 dong (Ba tram ba muoi triéu dong).

Budc Cong ty TNHH Thuong mai Xay dung A thdo d& cong trinh xay
dung khong dam bao chat luong trén phan dét dién tich 98,4m” thudc thira 888,
t& ban d6 s6 55, Bo dia chinh xa T, huyén M, Thanh ph6 H6 Chi Minh do ong
Thai Quang D dung tén dang ky quyén st dung dat theo Gidy chimg nhan quyén
st dung dat s6: CH 01844 do Uy ban nhan dan huyén M, Thanh pho Ho6 Chi
Minh cép ngay 28/10/2014, cap nhat bién dong ngay 12/12/2014 dé tra lai hién
trang dt trong cho ong Thai Quang D quén 1y, sir dung.

Ké tir ngdy ban an, quyét dinh c6 hiéu luc phap luat (d6i voi cac truong
hop co quan thi hanh an c6 quyén cha dong ra quyét dinh thi hanh an) hoac ké
tur ngay c6 don yéu cau thi hanh 4n cta nguoi dugc thi hanh an (d6i voi cac
khoan tién phai tra cho nguoi duoc thi hanh an) cho dén khi thi hanh 4 an xong sO
tién néu trén thi hang thang bén phai thi hanh an con phai chiu khoan tién 1ai caa
s6 tién con phai thi hanh an theo muc 13i suat quy dinh tai khoan 2 Diéu 468 Bo
luat Dan su 2015.

4. Khong chap nhén yéu cau phan t6 cia Cong ty TNHH Thuong mai Xay
dung A vé viéc yéu cau 6ng Thai Quang D thanh toan gia tri phan khéi luong da
thi cong la 411.543.000 dong (Bén trim muoi mot triéu ndm trim bén muoi ba
tri¢u dong).

5. V& chi phi giam dinh va dinh gia.

5.1. Ghi nhén sy tu nguyén cta 6ng Thai Quang D chiu chi phi giam dinh
12 4.000.000 dong (Bon tri¢u dong). Ong Thai Quang D da ndp du.
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5.2. Cong ty TNHH Thuong mai Xay dung A chiu chi phi dinh gia la
9.000.000 dong (Chin tri¢u dong). Cong ty TNHH Thuong mai Xay dung A da
ndp du.

6. Vé an phi dan sy so tham:

6.1. Cong ty TNHH Thuong mai Xay dung A phai chiu an phi la
36.961.720 ddng (Ba muoi sau triéu chin tram sau muoi mdt ngan bay tram hai
muoi déng) duoc trir vao sb tién tam tng an phi Cong ty TNHH Xay dung A da
nop 1a 15.160.000 dong (Muoi lam triéu mot trim sdu muoi ngan dong) theo
Bién lai thu tién s6: AA/2017/0018732 ngay 26/6/2018 ctia Chi cuc Thi hanh an
dan sy huyén M, Thanh phé H6 Chi Minh. Céng ty TNHH Thuong mai Xay
dung A con phai nop thém 21.801.720 ddéng (Hai mwoi mdt triéu tam tram 1é
mot ngan bay traim hai muoi dong).

6.2. Hoan tra lai cho ong Thai Quang D sb tién tam tng 4n phi da nop
8.250.000 d6ng (Tam triéu hai trim nim muoi ngan dong) theo Bién lai thu tién
s6: AA/2017/0018019 ngay 20/3/2018 ctia Chi cuc Thi hanh an dan sy huyén M,
Thanh phé H6 Chi Minh.

7. An phi dan su phuc tham: Hoan tra lai cho Cong ty TNHH Thuong mai
Xay dung A so tién tam tng an phi phiic tham da ndp 1a 300.000 dong (Ba trim
ngan dong) theo Bién lai thu tién s6: AA/2019/0076077 ngay 14/7/2020 ciia Chi
cuc Thi hanh 4n dan sy huyén M, Thanh phé H6 Chi Minh.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2
Luat thi hanh an dan sy, thi nguoi dugce thi hanh dn dan sy, ngudi phai thi hanh
an dan sy c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh an hoac bi cudng ché thi hanh 4n theo quy dinh tai cac Piéu 6, 7, 7a va
9 Luat thi hanh &n dan sy; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai
Piéu 30 Luat thi hanh 4n dan su stra d6i, bo sung nam 2014.

Noi nhén: ) R . , . , -
- TAND Tai cao; TM. HOI PONG XET XU PHUC THAM

- TAND cp cao tai TP.HCM; HAM PHAN - CHT 3 (
- VKSND cip cao tai TP.HCM; T P CHUTOA PHIENTOA

- VKSND TP.HCM,;

- TAND huyén M;

- Chi cuc THADS huyén M;

- Cac duong su;

- Luu hd so vu an (Pa ky)
- Lwu van phong.

Nguyén Thi Thu
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