TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH BAC NINH Pégc lap- Tw do - Hanh phtc

Ban an sb: 03/2022/LDPT

Ngay: 16/9/2022
V/v: “Tranh chdp don phirong cham duit
hop dong lao déng”’

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BAC NINH

- Thanh phan Hai ddng xét xir phiic tham gém co:

Tham phén - Chui toa phién tda: Ong Nguyén Thanh Binh.

Céac Tham phan: Ong Nguyén Trong Truong.

Ong Nguyén Van Tinh.

- Thuw ky phién toa: Ba Luu Thi Tuyét Nhung - Thu ky TAND tinh Bac Ninh.

- Dgi dién Vién kiém sat nhan dan tinh Bdc Ninh tham gia phién toa: Ba
Nguyén Thi Thanh - Kiém sat vién.

Ngay 16 thang 9 nam 2022, tai tru s& Toa an nhan dan tinh Bic Ninh xét xur
phlc tham vy an thu ly s6: 01/2022/TLPT- LD ngay 01/8/2022 vé “Tranh chap don
phuong chidm dut hop dong lao dong”. Do ban &n dan sy so tham sb: 01/2022/LD-
ST ngay 17/6/2022 ctia Toda an nhan dan huyén Yén Phong, tinh Bac Ninh bi khang
cao.

Theo quyét dinh dua vu an ra xét xir phic tham so: 01/2022/QD-PT ngay
29/8/2022 ctia Toa an nhan dan tinh Bac Ninh giita cac duong su:

Nguyén don: Anh Long Nguyén Hong D, sinh nam 1985 (c6 mit).

HKTT: Thon N, x& S, huyén Hitu Liing, tinh Lang Son.

Bi don: Cong ty ¢ phan S Viét Nam.

Dia chi: Cum cong nghiép da nghé B, huyén Yén Phong, tinh Bac Ninh.

Pai dién theo phap luat: Ong Park Inh W - Chuc vu: Tong giam déc (vang mat).

Nguoi dai dién theo uy quyén: Ba Phang Thi Thu H, sinh ndm 1979 - Chuc vu:
Truong phong hanh chinh (vang mat).

+ Nguoi lam chung:

1. Ba Nguyén Thi B, sinh nim 1984 - Truéng phong nhan su (c6 mit).
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Dia chi: Thon C, x4 D, huyén Qué V8, tinh Bac Ninh.

2. Ba Nguyén Thi Phuong Th, sinh nim 1985 - Phd phong nhan sy (c6 mat).

Pia chi: Thon b, xa K, huyén Bong Anh, thanh phdé Ha Noi.

3. Ba Lé Thi D, sinh nam 1992 - Nhan vién phong nhan su phu trach mang bao
hiém xa hoi (c6 mat).

Dia chi: X6m Béc Trung Hau D, x& T, huyén Mé Linh, Ha Noi.

Nguoi khang cao: Anh Long Nguyén Hong D.

NOI DUNG VU AN:

Theo ban 4an so thim va cac tai liéu c6 trong hd so thi vu an c6 ndi dung nhu
sau:

Nguyén don la Anh Long Nguyén Hong D trinh bay: Sau khi nhan duoc tin
nhan hen phong van cia Cong ty TNHH S Viét Nam, ngay 14/8/2019, anh dén Vin
phong caa Cong ty S tai dia chi tAng 22, toa nha Handico, duong Pham Hung, quan
Nam Tu Liém, thanh phé Ha Noi dé phong van. Ngay 16/8/2019, anh nhan duoc
email cia nhan vién céng ty thong bao anh da trang truyén vj tri chuyén vién phép
ché véi ndi dung thong bao noi 1am viéc, chic vu, thoi gian 1am viéc, ngay nhan
viéc, mac lwong va mot s6 ndi dung khéc.

Ngay 26/8/2019, giita anh va Cong ty S c6 ky két Hop dong lao dong sé:
HN000012/HBPID-1. Hop dong c6 thoi han 1a 12 thang, trong d6 thoi gian thir viéc
la 02 thang. Murc lwong 14 10.239.000 dong/thang va cac ché do khac theo quy dinh
cua phap luat. Bia diém lam viéc ghi trong hop dong 1a L6 16-KCN Quang Minh,
thi tran Quang Minh, huyén Mé Linh, thanh phé Ha No6i nhung thuc té dia diém
lam viéc cua anh 12 ¢ tang 22, tda nha Handico, duong Pham Hung, quan Nam Tu
Liém, thanh phé Ha Noi. Trong qua trinh 1am viéc anh lubn thuc hién dung hop
ddng lao dong, nodi quy, quy ché lao dong va khong bi cong ty xt Iy ky luat.

Ngdy 26/12/2019, anh nhin duoc thong bao sb: TB 26122019, ngay
26/12/2019 cua Cong ty c6 phan S Viét Nam vé viéc “Déng cira vin phong tai Ha
Noi”. Ly do Cong ty dua ra 1a do thay ddi co cdu to chic nhan su. Trong noi dung
thong bao thi Cong ty dua ra ké hoach toan bo ngudi lao dong chinh thic cua Cong
ty s& duoc chuyén dén dia diém lam viéc méi 1a New Business tai Nha may S Viét
Nam - dia chi: L6 16, KCN Quang Minh, thi tran Quang Minh, huyén Mé Linh,
thanh phé Ha Noi. Do mot sé ngudi khong dong y chuyén dén dia diém 1am viéc
méi vi nhiéu ly do nén da hop ban va gui kién nghi dén Coéng ty c6 phan S Viét
Nam (giri nho chi Luong Thi Thu Ha) nhung khong nhan duoc y kién phan hoi tir
phia Cong ty. Ngay 02/01/2020, anh dén Vian phong cua Cong ty tai dia chi tang
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22, toa nha Handico duong Pham Hing, quan Nam Tur Liém dé lam viéc nhung
van phong da dong cura do d6 anh cung cac nhan vién khéng duoc lam viéc tai day.

Vao ngay 03/01/2020, chi B4 Thu Trang ciing 1a nhan vién cua cong ty lién hé
véi chi Nguyén Phuong Thao trudng phong hanh chinh nhan su dé xuat va hoi vé
quyén va loi ich hop phép cua cac truong hop nghi viéc tai cong ty. Ba Thao c6
nhan tin zalo tra 1oi tin nhan cua chi Trang voi ndi dung 1anh dao cong ty khdng
ddng ¥ phuong an bdi thuong. Téi ngdy 06/01/2020, chi Trang yéu cau ba Thao va
lanh dao cdng ty phai tra 1oi bang vin ban vé noi dung khiéu nai cua cac anh chi.
Ba Thao x&c nhan véi cac anh chi 1 cong ty chua nhan duoc van ban khiéu nai nao
va sau d6 chi Trang da g lai ban scan vin ban khiéu nai cia nguoi lao dong vé
viéc diéu chuyén nhan sy qua zalo cho ba Thao. Ké tir thoi diém d6 ba Nguyén
Phuong Théo ciing nhu phia cong ty S khong ban hanh bat cir van ban tra 10i nao
giai quyét vé quyén va cac lgi ich hgp phap cua céc anh chi. Nhan thay quyén va
loi ich hop phép caa minh bi xam hai, cac ché d6 tién luong, chinh sach d6i vai anh
khong dugc cong ty S Viét Nam giai quyét, ngay 20/10/2020 anh di 1am don khoi
kién yéu cau cong ty boi thuong va thanh toan cho anh cac khoan sau:

- Thanh toén tién luong tir ngay 01/12/2019 tam tinh dén ngay 01/10/2020 la
102.390.000 dong (10.239.000 dong x 10 thang = 102.390.000 dong).

- Thanh toan tién lwong cho nhiing ngay khong duoc lam viéc 1a 02 thang
lwong 14 20.478.000 dong (10.239.000 dong x 02 thang = 20.478.000 d6ng).

- Yéu cau cbng ty c6 phan S Viét Nam bdi thuong tién lwong nhitng ngay
cong ty don phuwong chdm dut hop dong lao dong khong bao trudc 1a 30 ngay
twong tmg 10.239.000 ddng.

Tai phién toa so tham, Anh Long Nguyén Hong D c6 thay doi noi dung yéu
cau khoi kién va bo sung thém céc yéu cau:

- Thanh toén tién luong tir ngay 01/01/2020 tam tinh dén ngay 29/4/2022 1a 28
thang 13 286.629.000 dong (10.239.000 dong x 28 thang = 286.629.000 dong).

- Y&u cau Cong ty S thanh toan cac khoan BHXH, BHYT va bao hiém khéc
theo quy dinh caa phap luat tam tinh tir ngdy 01/01/2020 dén ngay 29/4/2022 14 28
thang (28 thang x 10.239.000 dong x 21,5% = 61.638.780 dong).

- Yéu cau cdng ty S chét tra s6 bao hiém xa hoi s: 2020929049.

Ngoai ra phia nguyén don khong trinh bay gi thém.

Bi don la Céng ty ¢6 phan S Viét Nam do Ba Phung Th; Thu H dgi dién theo
1y quyén trinh bay: Cong ty c6 phan S Viét Nam va Anh Long Nguyén Hong D da
ky Hop ddng lao dong s6 HN000012/HPLD-1, ngay 26/8/2019, véi dia diém lam
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viéc la van phong dai dién tai toa nha Handico, dwong Pham Hung, quan Nam Tur
Liém, Ha Noi. Tuy nhién, dua trén cac phan tich, danh gia cua chuyén gia tai chinh,
ban ldnh dao cdng ty quyét dinh chdm dut hoat dong ciia vian phong lam viéc tai toa
nha Handico va di chuyén toan bo nhan su cua van phong vé tru s& chinh cuaa Cong
ty S khi d6 13 khu cdng nghiép Quang Minh, thi trdn Quang Minh, huyén Mé Linh,
thanh phé Ha Noi. Tat ca cac nhan sy di chuyén tir van phong Ha Noi vé tru so
chinh cua cong ty déu dugc cong ty cam két gitt nguyén chtc danh, chuyén mon
phu trach, phuong tién di chuyén va cac phu cap di kém. Theo Diéu 3 cta Hop
ddng lao dong da dugc ky quy dinh “S Viét Nam c6 quyén diéu chuyén ngudi lao
dong sang nhitng bo phan chuyén moén hoac cong viéc thich hop véi kha nang cta
nguoi lao dong hoic theo yéu cau cia cong ty; Chap hanh diéu lénh cua cap trén”.
Nhu vay, viéc di chuyén dia diém nay hoan toan da dwgc céc bén théng nhét va
nam trong ndi dung hop dong ma cac bén da ky.

Ngay 31/12/2019, van phong tai Ha Noi chinh thirec dong cira va toan thé nhan
su cuia van phong bat dau lam viéc tai cac dia diém moi ma nhan vién da dang ky tir
ngay 01/01/2020.

T ngay 01/01/2021, Anh D khong dén 1am viéc tai dia chi try sé chinh caa
cong ty S hay cac nha may cua cong ty tai Biac Ninh. Bong thoi, Anh D ciing khong
tién hanh théng bao hoic c6 don xin nghi viéc bang van ban gt Ban ldnh dao cong
ty. Hanh vi nay cua Anh D d3 vi pham diém d, khoan 3, Diéu 27 Noi quy lao dong
cua cong ty S Viét Nam. Can ctr ni quy, Anh D thuoc trueong hop bi xir ly ky luat
lao ddng bang hinh thic sa thai.

Trén tinh than nhan vin va hd trg ngudi lao dong c6 thém nhiéu co hoi tim
cong viéc mai, cong ty S da khong tién hanh cac thi tuc xir Iy ky luat nguoi lao
dong tai thoi diém xay ra su kién “ty y khéng dén 1am viéc” va van tién hanh thanh
toan cac khoan luong ciia cac ngay lam viéc trong thang 12/2019, tro cap nghi phép
nam cho nhirng ngay nghi phép chua str dung trong nam 2019 va thong bao dirng
dong bao hiém x& hoi cho Anh D tir thang 01/2020. Do vay, cong ty c6 phan S
khéng chap nhan toan bo yéu cau khai kién ctua nguyén don véi nhitng can cir sau:

Thir nhat, vé dia diém lam viéc cia Anh Long Nguyén Hong D:

Tai Biéu 1 cua Hop dong lao dong sé: HN000012/HPID-1 ky giita Cong ty S
Viét Nam va Anh Long Nguyén Hong D quy dinh nhu sau”

“1.2. Pia diém lam viéc: L6 16, KCN Quang Minh, th; tran Quang Minh,
huyén M@ Linh, thanh pho Ha Néi. ”



Nhu vay, dia diém lam viéc chinh caa Anh Long Nguyén Hong D 14 tai: Lo
16, KCN Quang Minh, thi tran Quang Minh, huyén Mé Linh, thanh phé Ha Noi.
Dia diém Iam viéc nay da dugc hai bén thoa thuan ngay tir ban dau khi ky hop déng
lao dong. Viéc cir Anh Long Nguyén Hong D dén 1am viéc tai Vian phong Ha Noi
cua cong ty S mang tinh tam thoi do chu truong cia cong ty khi d6 (do van phong
& Ha Noi thiéu nhan sy). Tai thoi diém diéu chuyén, cong ty va Anh D khéng c6
thém cac vin ban thoa thuan vé thay d6i dia diém lam viéc so véi hop dong lao
dong da ky trudc do.

Theo dé, noi lam viéc trén Hop dong lao dong va trén thuc té sau khi hét thoi
gian diéu chuyén 1a L6 16, KCN Quang Minh, thi trin Quang Minh, huyén Mé
Linh, thanh phd Ha Noi. Viéc Anh D cho rang cong ty quyét dinh diéu chuyén
cong viéce, dia chi 1am viéc khac so véi Hop dong lao dong da ky két khdng co y
kién cua nguoi lao dong 1a mau thuan va khong ding véi thuc té cling nhu thoa
thuan caa Hop dong.

Thr hai, vé viéc don phwong cham dit Hop dong lao dong:

Tai khoan 3.2 Piéu 3 cua Hop dong lao dong s6: HN000012/HPLD-1 ky giita
Cong ty S Viét Nam va Anh Long Nguyén Hong D quy dinh:

“Piéu 3: Nghia vu va quyen loi cia Nguwoi lao dong

3.2. Nghia vu Cua nguoi lao dong

- Chdp hanh 1énh diéu hanh cua cdp trén”

Tai khoan 4.2 Piéu 4 caa Hop ddong lao dong sé: HN000012/HPLD-1 quy
dinh nhu sau:

“Piéu 4: Quyén va nghia vu ciia Nguoi st dung lao déng

4.2.Quyén han ciia nguoi sir dung lao dong

- Piéu hanh nguwoi lao dong hoan thanh cong viéc theo Hop dong (bé i, diéu
chuyén, tam ngang viéc) .

Nhu vay, cong ty S c6 quyén diéu chuyén tam thoi noi 1am viéc caa Anh Long
Nguyén Héng D theo Hop dong lao dong va Anh D ¢6 nghia vu chap hanh ménh
lénh diéu hanh cua Cong ty.

Vé thuc té, ngay sau khi nhan duoc thong bao vé viéc dong cira van phong
lam viéc tai Ha Noi, Anh Long Nguyén Hong D di ky vao Bién ban thoa thuan
trong d6 néu ly do “Pang theo hoc, nha xa, khong sap xép duoc thoi gian”. Va tir
ngay 01/01/2020 Anh D di khong dén 1am viéc tai dia chi tru so chinh caa cong ty
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hay cac nha may cua cong ty ¢ Bac Ninh. Pong thoi, Anh D ciing khong co bat ky
thong bao hay don xin nghi viéc giri Ban lanh dao cong ty theo ding quy trinh dé
xin chap thuan vé viéc don phuong chidm dut hop dong véi 1y do “dang theo hoc,
nha xa, khdng sap xép dugc thoi gian”.

Can ct vao viéc Anh D khong dén 1am viéc tai cong ty tir ngay 01/01/2020,
cong ty cho rang Anh D di c6 hanh vi don phuong chap dat hop dong lao dong tréi
phap luat theo quy dinh tai Biéu 41 cua Bo luat lao dong nam 2012.

Cong ty c6 phan S Viét Nam khong dong ¥ véi toan bo yéu cau khoi kién cua
nguyén don. Bén canh d0, cong ty c6 dwa ra yéu cau phan té ddi véi nguyén don do
don phuong cham dut hop dong lao dong nhu sau:

- Yéu cau Anh Long Nguyén Hong D bdi thuong cho Cong ty ¢ phan S Viét
Nam nira thang tién luong theo hop dong lao dong, sé tién 14 9.739.000 VND /2 =
4.869.500 VND.

- Yéu cau Anh Long Nguyén Hong D bbi thudng do vi pham quy dinh vé thoi
han béo trudc bang van ban cho cong ty S ddi véi viéc don phuong cham dit Hop
dong lao dong, sé tién 1a: (9.739.000 VND/26 ngay) x 30 ngay = 11.237.308VND.

Ngoai ra phia bi don khong trinh bay gi thém.

Véi noi dung trén ban an so thdm di can cir cac biéu 32, 53, 39, 160, 161,
162, 273 B6 luat té tung dan su;

biéu 5, 6, 15, 16, 17, 18, 19, 22, 26, 27, 28, 29, 36, 37, 38, 43, 124, 202 Bo
luat lao dong nam 2012.

Diéu 19,21 Luat bao hiém x& hoi; Nghi quyét 326 ngay 30/12/2016 cua Uy
ban thudng vu Quéc hoi:

1. Chap nhan mot phan yéu cau khai kién cua Anh Long Nguyén Hong D.

X&c nhan hop dong lao dong s6: HN000012/HPLD-1, ngay 26/8/2019 giira
Cong ty TNHH S Viét Nam (nay 1a Cong ty c6 phan S Viét Nam) va Anh Long
Nguyén Hong D da cham dut.

1.1. Budc Cong ty c¢b phan S Viét Nam va Anh Long Nguyén Hong D phai c6
trach nhiém hoan tat cac thu tuc chét s6 bao hiém xa hoi cho Anh Long Nguyén
Hong D theo quy dinh cua Luat bao hiém x4 hoi.

1.2. Khéng chap nhan yéu cau caa Anh Long Nguyén Hong D d6i véi céc
khoan sau:

- Thanh toan tién luong tam tinh tir ngay 01/01/2020 dén ngay 29/4/2022 14 28
thang 28 thang 1a 286.629.000 dong (10.239.000 dong x 28 thang = 286.629.000
dong).



- Thanh toéan tién lwong cho nhiing ngay khong duoc lam viéc 1a 02 thang
lwong 13 20.478.000 dong (10.239.000 déng x 02 thang = 20.478.000 dong).

- Yéu cau cbng ty c6 phan S Viét Nam bdi thuong tién lwong nhitng ngay
cong ty don phuong cham dut hop dong lao dong khong bao trudc 1a 30 ngay
tuong tng 10.239.000 dong.

Thanh toan cac khoan BHXH, BHYT va bao hiém khac theo quy dinh cua
phap luat tam tinh tir ngay 01/01/2020 dén ngay 29/4/2022 1a 28 thang (28 thang x
10.239.000 dong x 21,5% = 61.638.780 dong).

2. Khdng chap nhan yéu cau phan t cia Cong ty cd phan S Viét Nam yéu cau
Anh Long Nguyén Hong D boi thuong nira thang tién luong theo hop dong lao
dong, s tién 1a: 9.739.000 VND/ 2 = 4.869.000 VND va bdi thuong do vi pham
quy dinh vé& thoi han bao trudc bang vin ban cho Cong ty S ddi véi viéc don
phuong cham dat Hop dong lao dong, sb tién 1a: (9.739.000 VND/26 ngay ) x 30
ngay = 11.237.308 VND.

Ngoai ra ban an so thim con tuyén xt an phi va quyén khang cdo cua céc
duong su theo quy dinh cua phap luat.

Sau khi xir so tham, ngay 08/7/2022 Anh Long Nguyén Hong D c6 don khang
c40 mot phan ban an.

Tai phién toa phlc thim nguyén don trinh bay: Nguyén don c6 gui tin nhan
qua zalo cho bi don nhung bi don khong phan héi lai bang tin nhan ciing nhu
khong ban hanh bat ci mot van ban nao dé phan hdi lai ¥ kién cua nguyén don.
Pén nay nguyén don van gitr nguyén yéu cau khai kién va yéu cau khang céo.

Pai dién Vién kiém sat nhan dan tinh Bac Ninh tham gia phién toa phét biéu y
kién vé viéc tuan thu phap luat t6 tung trong qua trinh giai quyét vu an cia Tham
phan, Hoi dong xét xtr; viéc chap hanh phap luat cia nguoi tham gia té tung dan su
ké tir khi thu ly phic tham cho dén phan tranh luan tai phién toa la dam bao theo
dung trinh ty, quy dinh cua phap luat va dé nghi Hoi déng xét xu can cur khoan 1
Diéu 308 Bo luat tb tung dan su, gitt nguyén ban an so tham xir.

NHAN PINH CUA TOA AN

Sau khi nghién ctu tai liéu c6 trong hd so vu 4n da dugc tham tra tai phién
toa, can cr vao két qua tranh luan tai phién tod, Hoi dong xét xir nhan dinh:

[1]. V& thi tuc t6 tung: Pon khang cdo ciia Anh Long Nguyén Hong D ndp
trong han luat dinh, da thuc hién dﬁy du tha tuc tb tung nén dugc xem xét giai
quyét theo trinh tu xét xtr phtic tham.



[2]. V& noi dung: Theo nhu 16i trinh bay cia Anh Long Nguyén Hong D va
ngudi dai dién theo iy quyén ctia Cong ty S 1a Ba Phung Thi Thu H thi giira Anh D
va cong ty S co ky két hop dong lao dong s6 HN000012/HDLD-1 ngay 26/8/2019
v6i thoi han lam viée 1a 12 thang, dia diém 1am viéc tai L6 16-KCN Quang Minh,
thi trin Quang Minh, huyén Mé Linh, thanh phd Ha Noi. Nhung thuc té trong
khoang thoi gian 1am viéc véi bén cong ty S thi Anh D 1am viéc tai dia chi tang 22,
toa nha Handico, duong Pham Hung, quan Nam Tu Liém, thanh phé Ha Noi. bén
ngay 26/12/2019, ban lanh dao cong ty S dua ra thong bao quyét dinh cham dut
hoat dong cua van phong lam viéc tai toa nha Handico va chuyén toan by nhan su
ctia van phong vé tru so chinh cta cong ty tai L6 16-KCN Quang Minh, thi tran
Quang Minh, huyén Mé Linh, thanh phd Ha Noi. Bén cong ty S c6 cam két gitr
nguyén chtrc danh, chuyén mén phu trach, phuong tién di chuyén va cac phu cap di
kém. Tat ca cac nhan vién dong ¥ 1am viéc tai dia diém mdi s& bat dau di lam tir
ngay 01/01/2020. Trong danh sach nhan vién thoa thuan diéu chuyén dia diém cong
tac, Anh D khong thé tiép tuc 1am viéc tai dia diém méi véi Iy do “dang theo hoc,
nha xa, khong sip xép duoc cong viéc”. Do Anh D va mot s nhan vién khong
dong ¥ chuyén di nén di viét don kién nghi giri cho cong ty S nhung phia cong ty
khong phan hoi lai vé cac quyén loi ciia nguoi lao dong. Do d6, Anh D cho rang
cong ty S dang xam hai quyén va loi ich cia minh nén da yéu cu cong ty boi
thuong va thanh toan cac khoan tién sau :

- Thanh toén tién luong tir ngay 01/01/2020 tam tinh dén ngay 29/4/2022 1a 28
thang 13 286.629.000 dong (10.239.000 dong x 28 thang = 286.629.000 dong).

- Yéu cau Cong ty S thanh toan cac khoan BHXH, BHYT va bao hiém khéc
theo quy dinh ciia phap luat tam tinh tir ngay 01/01/2020 dén ngay 29/4/2022 14 28
thang (28 thang x 10.239.000 ddong x 21,5% = 61.638.780 ddng).

- Yéu cau cong ty S chot tra so bao hiém xa hoi s6: 2020929049.

Dén ngay 31/12/2019, Vin phong tai Ha Noi ctia cong ty S chinh thic dong
ctra va toan thé nhan su ctia van phong bat dau lam viée tai cac dia diém méi ma
nhan vién da dang ky tir ngay 01/01/2020. Bat dau tir ngay 01/01/2020, Anh D
khong dén lam viéc tai dia chi tru s& chinh hay cac nha mdy cua cong ty S & Bic
Ninh. Anh D ciing khong tién hanh thong bao hay c6 don xin nghi viéc bang vin
ban giri cho phia cong ty. Mac du Anh D d& nghi 1am nhung phia cong ty S van tién
hanh thanh toan cac khoan luvong ctuia cac ngay lam viéc trong thang 12/2019, trg
cap nghi phép va thong bao dimg dong bao hiém xa hoi cho Anh D tir thang



01/2020. Vi vay, bén phia cong ty S khong dong y véi yéu cau khoi kién ctia Anh
D va cho riang Anh D dd don phuong chim dart hop dong lao dong véi cong ty.

Tt nhitng ndi dung trén ban an so thAm di xu chdp nhan mot phan yéu ciu
khai kién ctia nguyén don; khong chip nhan cac khoan tién Anh D yéu cdu cong ty
S boi thudng va bac yéu cau phan td cta bi don. Ban an so thAm x&r nhu vay 13 c6
cin ctr. Boi: Khi hop dong lao dong sé6 HN000012/HPLD-1 ngay 26/8/2019 duogc
ky két thi gitra Anh D va cong ty S déu phai thuc hién day du cac diéu khoan vé
quyén va nghia vu duoc néu trong hop dong. Can cir vao khoan 3.2 Piéu 3 quy
dinh vé nghia vu cta ngudi lao dong : “Trong truong hop don phwong chiam dirt
hop dong lao déng trude thoi han, ngwoi lao dong cé nghia vu phdi théng bdo
bang van ban cho S Viét Nam truéce it nhdt 30 ngay doi véi hop dong cé thoi han tir
mét nam dén ba nam va hop dong khéng xdc dinh thoi han”. Nhu vay, tir ngdy
01/01/2020 Anh Long Nguyén Hong D khong di 1am tai bat ky tru sé nao ciia cong
ty S ciing nhu khong c6 bét ky thong bao hay vin ban xin nghi ndo giri Ban lanh
dao cua cong ty theo diing quy trinh di ky két, diéu d6 déng nghia véi viéc Anh D
da vi pham diéu khoan trén ctia hop dong, tu ¥ don phuwong cham dut hop dong lao
dong ctia minh trude. Vi vay, Anh D khong c6 quyén doi tién boi thuong vi pham
hop ddng tir phia cong ty S. Ngoai ra, do Anh D 1a ngudi don phuong cham dirt
hop ddng nén yéu cau thanh toan bao hiém cua Anh D khong dugc toa an cip so
tham chap nhan 14 hoan toan ph hop véi quy dinh ctia phéap luat. Déi véi yéu cau
chét s6 bao hiém, hién tai gitta Anh D va bén cong ty S da cham dat hop ddng lao
dong voi nhau nhung Anh D véan dang giit s6 bao hiém s6 20209049, theo quy dinh
ctia Luat bao hiém x4 hoi Anh D c6 trach nhiém phai phdi hop cung cong ty S tién
hanh cac thu tuc chdt s6 bao hiém.

Bén canh do6, do cong ty S khong thong qua Ban 1anh dao hop xét ky luat
truong hop tu ¥ nghi viée cuia Anh D ciling nhu khong c6 bat ky vin ban ban hanh
viéc chdm dut hop dong lao dong véi Anh D ma chi thong bao dimg dong bao hiém
tir thang 01/2020 va thanh toan cac khoan tién cua thang 12 cho Anh D. Vi vy,
Toa an cip so tham xir khong chip nhan yéu cau phan t6 cta bi don 1a hoan toan
ding voi1 quy dinh cta phap luat.

Xét khang céo cia Anh Long Nguyén Hong D cho rang viéc cong ty quyét
dinh diéu chuyén cong viéc, dia chi 1am viéc khac so voi thoa thuan khi ky két hop
dong lao dong ma khong co y kién cua ngudi lao dong 1a trai quy dinh cta phap
luat. Can cr vao hop dong lao dong gitta Anh D va cong ty S c6 ghi 16 tai muc dia
diém lam viée : Lo 16, KCN Quang Minh, thi trin Quang Minh, huyén M¢ Linh,
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thanh phé Ha Noi. Tai thoi diém ky két d6 Anh D 13 nguoi lao dong c6 day du
hanh vi dan sy va tu nguyén ky xac nhan vao hop dong lao dong. Nhu vy c6 nghia
la Anh D dong y lam viéc tai dja diém dugc néu trong hop dong. Anh D cho ring
trong toan bg thoi gian minh lam viéc tai cong ty S chi lam tai tru s& & Ha Noi ctuia
cong ty, cu thé 1a toa nha Handico, duong Pham Hung, quan Nam Tir Liém. Thé
nhung tai khoan 4.2 Diéu 4 trong hop dong lao dong quy dinh vé quyén va nghia
vu ctia nguoi st dung lao dong : nguoi stir dung lao dong co quyén diéu hanh nguoi
lao dong hoan thanh cong viéc theo Hop dong (bd tri, didu chuyén, tam nging
viéc). Do d6, cong ty S c6 quyén diéu chuyén nhan su ctia cong ty minh va viéc
cong ty S luan chuyén Anh Long Nguyén Hong D dén dia diém lam viéc khac cua
cong ty 1a hoan toan phu hop véi diéu khoan quy dinh ma hai bén da théng nhét
trong hop dong.

Bén canh d6 Anh D con cho ring cong ty ¢6 phan S Viét Nam don phuong
cham dit hop dong trai phap luat. Nhu di phan tich & trén, cong ty S da dua ra van
ban dong cura tru s¢ tai Ha Noi va to ngay 01/01/2020 cac nhan sy dugc chuyén veé
dia diém tai L6 16, KCN Quang Minh, thi tran Quang Minh, huyén Mé Linh, tinh
Bic Ninh dé tiép tuc lam viéc. Thé nhung tir ngay 01/01/2020 dén nay Anh Long
Nguyén Hong D khong di 1am tai bat ky tru sé ndo cta cong ty cling nhu khong
thong béo bang vin ban cho céng ty S Viét Nam vé viéc chidm dat hop ddng lao
dong trude it nhat 30 ngay nhu trong diéu khoan di ky két. Do @6, chinh Anh D da
vi pham hop dong va 1a nguoi don phuong chdm dut hop dong lao dong ctia minh.

Tai giai doan chuan bi xét xtr, ciing nhu tai phién tda phic tham hém nay, Anh
D khang cdo mot phan ban an nhung khong cung cap dugc tai lidu, chung ci nao
mé&i nén khang céo cua Anh D khong c6 cian cit chap nhan nén can bac toan bo
khang cao caa Anh D.

[3.]. Vé an phi: Anh Long Nguyén Hong D khdng phai chiu an phi dan sy
phlc tham.

Vi céc & trén;

QUYET PINH

Can ctr khoan 1 Biéu 308 B¢ luat té tung dan su.

Can ctr cac Bidu 32, 53, 39, 160, 161, 162, 273 B6 luat td tung dan su; Can c
cac Piéu 5,6,15,16,17,18,19,22,26,27,28,29,36,37,38,43,124,202 Bo luat lao dong
nam 2012; Can ct Diéu 19,21 Luat bao hiém x4 hoi; Can cir Nghi quyét 326 ngay
30/12/2016 ciia Uy ban thuong vu Quéc hoi; Giit nguyén ban 4n so tham xir:

1. Chap nhan mét phan yéu cau khai kién cua Anh Long Nguyén Hong D
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Xé&c nhan hop dong lao dong sé: HN000012/HPLD-1, ngay 26/8/2019 giira
Cong ty TNHH S Viét Nam (nay 1a Cong ty c6 phan S Viét Nam) va Anh Long
Nguyén Hong D d cham dut.

1.1. Budc Cong ty c¢b phan S Viét Nam va Anh Long Nguyén Hong D phai c6
trach nhiém hoan tat cac thu tuc chét s6 bao hiém xa hoi cho Anh Long Nguyén
Hong D theo quy dinh cua Luat bao hiém x4 hoi.

1.2. Khéng chap nhan yéu cau caa Anh Long Nguyén Hong D d6i véi céc
khoan sau:

- Thanh toén tién luvong tam tinh tir ngay 01/01/2020 dén ngay 29/4/2022 1a 28
thang 28 thang 1a 286.629.000 dong (10.239.000 dong x 28 thang = 286.629.000
dong).

- Thanh toan tién lwong cho nhiing ngay khong duoc lam viéc 1a 02 thang
lwong 14 20.478.000 dong (10.239.000 déng x 02 thang = 20.478.000 dong).

- Yéu cau cbng ty c6 phan S Viét Nam bdi thuong tién lwong nhitng ngay
cong ty don phuwong chdm dut hop dong lao dong khong bao trudc 1a 30 ngay
twong tmg 10.239.000 ddng.

Thanh toan cac khoan BHXH, BHYT va bao hiém khéac theo quy dinh cua
phap luat tam tinh tir ngay 01/01/2020 dén ngay 29/4/2022 1a 28 thang (28 thang x
10.239.000 dong x 21,5% = 61.638.780 d6ng).

2. Khéng chap nhan yéu cau phan t cua Cong ty ¢6 phan S Viét Nam yéu cau
Anh Long Nguyén Hong D boi thuong nira thang tién luong theo hop dong lao
dong, s tién 1a: 9.739.000 VND/ 2 = 4.869.000 VND va bdi thuong do vi pham
quy dinh vé thoi han bao trudc bang van ban cho Cong ty S doi véi viéc don
phuong cham dut Hop dong lao dong, s6 tién 1a: (9.739.000 VNB/ 26 ngay ) x 30
ngay = 11.237.308 VND.

3. V& &n phi: Anh Long Nguyén Hong D khéng phai chiu an phi dan su so
tham va an phi dan sy phtc tham.

Cong ty cb phan S Viét Nam phai chiu 483.000 d¢éng an phi dan sy so tham
d6i voi yéu cau phan té khong duoc chap nhan. Xac nhan Cong ty S da nop
300.000 déng tam wng an phi tai bién lai s6: AA/2021/0004181, ngay 23/12/2022
cua Chi cyc thi hanh an dan su huyén Yén Phong.

Ban an phac tham co hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: TM. HOI PONG XET XU PHUC THAM

- Cdc dwong sur; THAM PHAN- CHU TQA PHIEN TOA
- VKSND tinh Bac Ninh;

- TAND huyén Yén Phong;
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- Chi cuc THADS huyén Yén Phong;
- Lueu ho so.

Nguyén Thanh Binh
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