TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH BA RIA - V Poc 1ap - Tw do - Hanh phiic

Ban 4n s6: 76/2020/DS-PT

Ngay: 17/6/2020

“V/v: Tranh chap gi6i han
quyén sé hiru”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BA RIA -V

Thanh phan Héi dong xét xir phiic thim gom cé:

- Tham phdn — chii toa pH1 tda: 6ng Tran Minh Bac

- Cdc tham phéan: ba Nguyén Thi Quang

6ng Nguyén Minh Chau

Thw ky Toa dan ghi bién bdn pH1 toa: ba Phan Thi Thuy Quyén — Thu
Ky Toa an nhan dan tinh Ba Ria - V.

Dai dién Vién kiém sdt nhdn dan tinh Ba Ria — V tham gia pH1 toa: ba
Bui Thi Doan — Kiém sat vién.

Trong cac ngay 10, 17 thang 6 nam 2020, tai try s¢ Toa an nhan dan tinh
Ba Ria - V, xét xu phic tham cong khai vy an thu 1y s6 45/2020/TLPT-DS ngay
13/02/2020 vé: “Tranh chap ve gidi han quyén s¢ hitu tai san”, do ban an dén sy
so tham s6 80/2019/DS-ST ngay 12/11/2019 cua Toa an nhan dan thanh pho V
bi khang cdo; theo quy€t dinh dua vy én ra xét xtr so 41/2020/Qb-PT ngay
26/02/2020, quyet dinh hoan pH1 toa s6 44/2020/Qb-PT ngay 23/3/2020, thong
bao v€ viéc thay doi thoi gian xet xu pH1 toa phic tham s6 35/2020/TB-TA
ngay 30 thang 3 nam 2020, thong bao v€ thoi gian, dia diém mo lai pH1 toa s6
41/2020/TB-TA ngay 06 thang 5 ndm 2020, quy¢t dinh thay doi nguoi tién hanh
to tung s6 30/2019/QD-TD ngay 03/6/2020, gitra cac duong su:

1. Nguyén don: Ong Tran Quang H, sinh nam 1971.

Dja chi: 16 Tran QD, Phudng A, thanh phé V, tinh Ba Ria V. (¢4 mit)

2. Bi don: Ong Nguyén Xuan H1, sinh nam 1981

Pia chi: 14 Tran QD, Phuong A, thanh phd V, tinh Ba Ria — V. (ving
mat)

3. Nguoi ¢é quyén lpi, nghia vu lién quan: Ba Bui Thi Thanh V, sinh
nam 1985

Dia chi: 14 Tran QD, Phuong A, thanh phd V, tinh Ba Ria — V. (vang
mat)

Nguwoi khang céo: nguyén don 6ng Tran Quang H.
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NOI DUNG VU AN:

1. Trong don khéi kién ngay 01/4/2019, bén ty khai, cac budi 1am
viéc va tai pH1 toa, nguyén don ong Tran Quang H trinh bay:

Nha 6ng va nha 6ng Nguyén Xuan H1 lién ranh nhau, tai s 16 va 14
Tran QD, Phuong A, thanh phé V. Ong H1 xay nha sat ranh gidi dat nha 6ng,
trd ctra sO phong phoi do tang 2 ddi dién vé6i cira s6 nha 6ng, gdy phan cam va
anh hudng dén sinh hoat cua gia dinh 6ng. Can ctr Diéu 276 Bo luat Dan su,
Diéu 7 Quyét dinh sb 682/BXD-CSXD ngay 14/12/1996 cua B trudong Bo Xay
dung thi 6ng H1 d3 vi pham quy chudn xay dung, nén éng khoi kién budc éng
H1 phai bit cira s6 trén lai.

2. Bi don 6ng Nguyén Xuan H1 trinh bay:

Nha 6ng va nha 6ng H lién ké nhau. Tai tang 2, 6ng co trd mot cira sd
lua kinh mo, sat ranh dat va d6i dién cira s6 phong ngu tang 2 nha ong H. Viéc
trd va str dung cira s6 trén khong lam anh huong dén sinh hoat cta nha 6ng H,
nén ong khong dong ¥ véi yéu cau khoi kién caa ong H. Tuy nH1, tai budi hoa
giai ngay 10/9/2019 cta Toa an nhan dan thanh phd V, ong di dong v bit ctra s6
trén theo yéu cau khai kién cua 6ng H1.

Tai ban an dan su so thim s6 80/2019/DS-ST ngay 12/11/2019, Toa an
nhan dan thanh pho V tuyén xt Khong chap nhan yéu cau khoi kién cua ong
Tran Quang H d6i voi 6ng Nguyén Xuan H1. Ngoai ra, 4n so tham con tuyén vé
an phi, quyén khang cao theo luat dinh.

Ngay 25/11/2019, 6ng H khang cao toan bd ban an so tham, dé nghi cap
phuc tham stra 4n so tham theo huong budc bi don (nha s6 14 Tran QD) bit ctra
s6 bang hinh thirc thao g, xay cb dinh, chir khong phai bang hinh thirc che rém
hodc che tAm nhya mdt cach tam bo cd thé thdo g& bat ctr liic nao; khong duogc
trd cira sb truc tiép sang ctra nha nguyén don (nha sé 16 Trin QD); vi 4n so thim
tuyén sai trai, khong dung tinh than luét phap.

Tai pH1 toa hém nay, nguyén don van gitr nguyén yeu cau khoi kién,
yéu cau khang cao; cac duong su khong cung cap thém tai liéu chimg clr nao
khac lién quan dén viéc giai quyét vu an, va khong thoa thuan duoc vé viée giai
quyet vu an.

Pai dién Vién kiém sat phat biéu quan diém tai pH1 toa phic thim:

Vé t6 tung: Qua trinh thu ly, giai quyet vu an va tai pH1 toa, Tham phén,
Hoi dong xét xu, va nhimg nguoi tham gia t tung da cong khai thuc hién dung
trinh ty, thi tuc t6 tung, cic quyén va nghia vu theo quy dinh cua Bo luat T6
tung dan su.

Vé ngi dung: D& nghi Hoi dong xét xir phuc tham can cir khoan 2 Piéu
308 Bo luat T tung dan su stra an so tham theo hudng: chap nhan mot phan
yéu cau khoi kién cua nguyén don Tran Quang H, budc bi don Nguyen Xuan
H1 khong dugc sit dung phan ctra s6 phong phoi do ting 2 nha s 14 Tran QD,
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Phuong A, thanh phd V dbi dién véi cira s6 nha s6 16 Tran QD, Phuong A,
thanh pho V.

NHAN PINH CUA TOA AN:

Pon khang céo ctia nguyén don Tran Quang H dang theo quy dinh phap
luat va trong thoi han luat dinh, nén dugc xem xét theo trinh tu phuc tham. Can
clr vao cdc tai li¢u cé trong hd so vu an, di dugc tham tra tai pH1 toa, can ctr vao
két qua tranh ludn tai pH1 toa, Hoi ddng xét xir xét thiy:

[1.] Vé tham quyén va thii tuc t6 tung:
[1.1.] V& thAm quyén giai quyét vu an:

Ong Tran Quang H khoi kién yéu cau dng Nguyén Xuan H1 bit cira s6
tai nha s6 14 Tran QD, Phudng A, thanh phd V, tinh Ba Ria — V. Toa an nhan
dan thanh phd V thu 1y giai quyét vu an “Tranh chap vé gii han quyen so hiru
tai san” 1a dang theo quy dinh tai khoan 2 Piéu 26, diém a khoan 1 Diéu 35 va
diém ¢ khoan 1 Piéu 39 Bo luat T tung dan su. Nguyén don khang cao ddi véi
ban 4n dan sy so tham sé 80/2019/DS-ST ngay 12/11/2019 ciia Toa 4n nhan dan
thanh phd V. Cian ctr cac Diéu 38, 270, 271, 273, 293 B luat TH tung dan sy, vu
an thudc tham quyén xem xét, giai quyét theo trinh ty phtic thim cua Toa an
nhan dan tinh Ba Ria — V.

[1.2.] V& tht tuc t6 tung:

Toa an da triéu tap hop 1¢ nhiing nguoi tham gia t6 tung dén pH1 toa
phuc tham. Bi don Nguyen Xuan H1, nguoi co quyen loi, nghia vu lién quan
Bui Thi Thanh V vang mit tai pH1 toa, nhung ¥ kién di thé hién rd trong ho so.
Hbi ddng xét xir phiic thAm cin cir diém b khoan 2 Piéu 227, khoan 3 Diéu 228,
doan 4 khoan 3 Diéu 296 Bo luat T tung dan su tién hanh xét xr vang mit
nhiig ngudi tham gia t tung nay.

[2.] Vé néi dung vu dn:

Nha 6ng Tran Quang H va nha 6ng Nguyén Xuan H1 lién ranh nhau, tai
s6 16 Vé 14 Tr::,m QD, Phuong A, thanh phé V. Ong H1 xay nha sat ranh gioi
dat, trd cua sO phong phoi dd tang 2 ddi dién voi cira s6 nha 6ng H. Cho rang
Ong H1 tr6 ctra s6 vi pham quy chuan xay dung, giy phan cam va anh huong
dén sinh hoat cua gia dinh minh, 6ng H khai kién yéu cau Toa an budc 6ng H1
phai bit cira s lai.

Qua trinh Toa an so tham hoa giai, 6ong H1 da tu nguyén bit cua sO trén
lai, nhung 6ng H van gitr nguyén yéu cau khoi kién. Qua xem xét, tham dinh tai
chd, Toa an cap so tham xac dinh 6ng H1 da bit ctra s6, khong con gay anh
hudng dén sinh hoat cua gia dinh 6ng H nhu khi ong H khéi kién, nén xir khong
chap nhén yéu cau khdi kién ctia nguyén don.

Ong H khang cdo, yéu ciu cap phuc thim stra 4n so tham, budc dng H1
bit cira s6 nha sb 14 Tran QD, Phudng A, thanh phd V bang hinh thirc thio g,
xay c6 dinh, chu khong phai bfmg hinh thrc che rém hodc che tAm nhya mot
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cach tam bo c6 thé thdo g0 bat ctr lac nao; khong dugc trd cura sO truc tiép sang
ctra nha ong.
[3.] Xét yéu cau khang cdo ctia nguyén don Tran Quang H:

[3.1.] Ong H khoi kién yéu cau budc dng H1 bit cira sé6 phong phoi do
tang 2 nha s6 14 Tran QD, Phuong A, thanh phé V mo dbi dién sang clra 5O
phong ngu nha 6ng H s6 16 Tran QD, Phuong A, thanh phé V, vi cho rang vi
pham quy tic xay dung quy dinh tai Diéu 276 B6 luat Dan su va Diéu 7 Quyét
dinh s6 682/BXD-CSXD ngay 14/12/1996 cua Bo truong BO Xay dung, gay
phan cam va anh hudng dén sinh hoat gia dinh ong.

[3.2.] Déi chiéu quy dinh ctia phap luat: Quy dinh vé trd cira so, 16 thong
hoi, 16 thong gi6 ciia chu s& hitu nha duge quy dinh tai Piéu 7.12, nam trong
phan II cia Quy chuan xdy dyng Viét Nam ban hanh kém Quyét dinh sb
682/BXD-CSXD ngay 14/12/1996 cta Bo truong Bo Xay dung. Phan II cua
Quy chuén nay da bi thay thé bang Quy chuin xiy dung ban hanh kém Quyét
dinh s 04/2008/Qb-BXD ngay 03/4/2008 cua B truong Bo Xay dung. Trong
Quy chuan méi ban hanh nim 2008, quy dinh trén duogc sira doi nhung khong
dugc thay thé bang vin ban tuong tng, nén viéc chu so hitu nha trd ctra s6 nhin
sang nha hang x6m khong bi han ché boi Piéu luat cy thé nao.

[3.3.] Bién ban tham dinh ngay 30/7/2019 cua Toa 4n nhin dan thanh
phé V xé4c dinh nha s6 14 Tran QD (nha 6ng H1) va 16 Tran QD (nha 6ng H) sét
ranh, lién ké nhau, phia sau co tro 01 cua s6 lua, khung bao nhom, kinh mo trén
tang hai d6i dién cira s6 nha s6 16 Tran QD. Nhung theo bién ban thim dinh
ngay 01/10/2019, dng H1 di bit c¢b dinh cira s6 trén bang tam chan Alu, tir day
khong thay sinh hoat ctia nha 6ng H s6 16 Tran QD.

[3.4.] Nhu vay, viéc bi don tr 01 ctra s6 lua, khung bao nhém, kinh mo
trén tang hai nha s 14 Tran QD, ddi dién cira s6 nha sé 16 Tran QD cta nguyén
don 1a c6 that. Tuy nH1, nhu két qua tham dinh do Toa an cp so tham tién hanh
ngay 01/10/2019, thi bj don da bit c¢b dinh ctra s6 bang tim chan Alu, tir cira sd
nha bi don (sd 14 Tran QD) khong nhin thay sinh hoat ctia nha nguyén don (s6
16 Tran QD), va nguoc lai; khéng con viéc sinh hoat nha nguyén don bi anh
hudng nhu yéu cau khoi kién ban dau.

[3.5.] Cép so thim trén co s& phan tich, nhan dinh cic ndi dung trén,
quyét dinh khong chap nhéan yéu cau khéi kién cua ong Tran Quang H 13 ¢6 cin
ctr dting phap luat. Ong H khang céo yéu cau stra 4n so tham, nhung khong co co
s0, nén Hoi dong xét xtr phuc tham quyét dinh khong chap nhan yéu cau khang
c4o clia ong H, gilt nguyén quyét dinh 4n so tham da tuyén.

Cac phan khac cua ban an so tham khong c6 khang cdo, khang nghi co
hi€u luc phap luat ké tir khi hét thoi han khang cao, khang nghi.

[4.] Ve «an phi: ong Tran Quang H phai chiu an phi dan su so thim va
dan su phtc tham theo luat dinh.

Vi cac 1€ trén,
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Cin ctr vao khoan 1 Diéu 308 Bo luat T tung dan su;
QUYET PINH:

~ Khong chap nhan khang cdo cua nguyén don Tran Quang H, giit nguyén
quyet dinh ban an dén sy so tham so 80/2019/DS-ST ngay 12/11/2019 cua Toa
an nhan dan thanh pho V.

Cin ctr khoan 2 Dicu 26, diém a khoan 1 Diéu 35, diém ¢ khoan 1 Picu
39; cac Dieu 38, 270, 271, 273, 293; di€m b khodn 2 Dicu 227, khodn 3 Dicu
228, doan 4 khoan 3 Diéu 296; cac bieu 147, 148, 313 B luat To6 tung dan su
nam 2015;

‘ Ap dung Cé’C Diéu 174, 178 Bo luat Dan su; Diéu 26, khgan 2 Piéu 27,
Diéu 29 Nghi quyet 326/2016/UBTVQH ngay 30/12/2016 cua Uy ban thuong
vu Qudc hoi vé an phi, 1€ phi Toa an;

Tuyén xu:

1. Khong chap nhén yéu cau khoi kién cua ong Tran Quang H d6i voi
ong Nguyén Xuan H1 yéu cau bit ctra s6 phong phoi d6 tang 2 nha sb 14 Tran
QD, Phuong A, thanh phd V bang hinh thirc thao g&, xay c6 dinh; khong duoc

trd ctra sb truc tiép sang ctra s6 phong ngt nha ong H (s6 16 Tran QD, Phuong
A, thanh phd V).

2. An phi ddn su so tham:

Qng Tran Quang H ndp 300.000’déng (Ba tram nghin dong) an phi dan
sy so tham khong co6 gia ngach; dugc khau trir vao 300.000 dong (Ba tram nghin
dong) tam tng an phi da ndp tai Chi cuc Thi hanh an déan sy thanh pho V theo
bién lai thu s6 0009247 ngay 11/4/2019, nén da ndp xong.

3. An phi ddn si phlc tham:

Ong Tran Quang H nép 300.000‘d(k)ng (Ba tram nghin dong); duoc khau
trir vao 300.000 dong (Ba tram nghin dong) tam tng an phi dé ndp tai Chi cuc
Thi hanh an dan sy thanh pho V theo bién lai thu s6 0002929 ngay 25/11/2019,
nén da nop xong.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh an dan sy thi nguoi dugce thi hanh an dan sy, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh an hoac bi cudng ché thi hanh an, theo quy dinh tai cac Piéu 6, 7, 7a,
7b va 9 Luat Thi hanh an dan sy; thoi hiéu thi hanh an dugc thuc hién theo quy
dinh tai Diéu 30 Luat Thi hanh an dan su.

Cac phan khac cua ban an so tham khong c6 khang cdo, khang nghi co
hi€u luc phap luat ké tir khi hét thoi han khang cao, khang nghi.

Ban an ¢6 hiéu luc phép luat ké tir ngdy tuyén an (17/6/2020).



TM. HQI PONG XET XU PHUC THAM
Not nhin: , THAM PHAN-CHU TQA PH1 TOA
- Toa an nhan dan to6i cao;
- Toa an nhan dan cép cao tai TP.HCM;
- Vién Kiém sat nhan dén tinh Ba Ria— V;
- Tda an nhan dan thanh phd V;
- Chi cyc Thi hanh 4n dan sy thanh phd V;
- Céc duong su;
- Luu hd so (3): NV, Toa Dan su, hd so. . )

Tran Minh Bac






