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TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH HA TINH Poc lap -Tu do - Hanh phic

Ban dn sé: 05/2021/DS-ST
Ngay: 21-7-2021
“V/v tranh chdp Hop dong bdo lanh”

, ‘ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH HA TiNH

Thanh phén Hpi dong xét xir So tham g5~m co:
Tham phdn - Chu toa phién toa: Ba Nguyén Thi Bich Pao

Cdc Héi tham nhén dan: Ong Nguyén Van DPuc
Ba Nguyén Thi Phuong Nga
Thu ky phién toa: Ba L& Nt Ngoc Diép

Kiém sdt vién Vién kiém sat nhéan dan tinh Ha Tinh tham gia phién toa: Ba
Duong Thi Thanh Hién.

Ngay 21/7/2021, tai tru s& Toa an nhan dan tinh Ha Tinh, xét xtr cong
khai so thidm vu an Dan su thu 1y sé 25/2020/TLST-DS ngay 19/11/2020 vé
viéc “Tranh chap Hop dong bao 1anh”. Theo quyét dinh dua vu an ra xét xtr s6
06/2021/QD-TA ngay 07/4/2021 va Thong bao vé thay doi thoi gian mo lai
phién toa s6 02/2021/TB-TA ngay 08/6/2021, giita:

- Nguyén don: Cong ty C6 phan Qudc té T, dia chi: Khdi 12, xa Phu
L3, huyén S, Thanh phd Ha Noi. Nguoi dai dién theo ty quyén: Ong Lé Ngoc
H, sinh nam: 1977, ba Luong Thi H, sinh ndm: 1980 - Luat su Van phong Luat
su Pa Phuc, Poan Luat su Ha N§i1, dia chi: Phong 1112, s6 33 Mac Thai T6,
phuong Yén Hoa, quan Cau Gidy, Thanh phé Ha Noi.

- Bi don: Ba Trén Thi Q, sinh nam: 1956, dia chi: Thon H, x& K, huyén
A, tinh Ha Tinh.

- Ngueoi c6 quyén loi, nghia vu lién quan:

+ Ong Nguyén Xuéan T, sinh nim 1955, dia chi: Thon H, x4 K, huyén A,
tinh Ha Tinh.

+ Chi Nguyén Thi A, sinh nim: 1991, dia chi trudc khi xuét canh: Thon H,
xa K, huyén A, tinh Ha Tinh, hién dang lao dong tai Pai Loan.
NOQI DUNG VU AN

Theo don khdi kién, cdc tai liéu €6 tai hé so vu dn va qud trink tranh
tung tai phién toa, vu dn cé ngi dung: Cong ty cd phan Quéc té T, tén viét tat: T
C, dia chi try s chinh: Khéi 12, x3 P, huyén S, thanh phé Ha Noi, Viét Nam,
nguoi dai dién theo phap luat: 6ng Ngo Quang H, chic danh: Tong giam ddc,
dugc S¢ Ké hoach va Pau T thanh phé Ha Noi cp Gidy chimg nhan ding ky
doanh nghiép Céng ty c6 phan - Ma sé doanh nghiép: 0106885151, dang ky lan
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dau ngay 22/6/2015, dang ky thay d6i 1an thir hai ngay 18/5/2017. Céng ty
dugc Bo lao dong thuong binh va xa hoi cap gidy phép hoat dong xuat khau lao
dong sd 826/TDTBXH-GP, ngay 05/5/2016 véi chitc ning duoc hoat dong dich
vu dua nguoi lao dong di lam viéc & nudce ngoai.

Ngay 11/11/2019, Céng ty C6 phan Québc té T va chi Nguyén Thi A, sinh
ngay: 20/8/1991, ho khau thuong tra: Thén H, xa K, huyén A, tinh Ha Tinh ky
két hop dong dua nguoi lao dong di lam viée c6 thoi han tai Pai Loan sd T11-
46. Theo do, “can ctr hop ddng cung umg lao dong ky voi Cong ty HHCP ngudn
nhan luc qudc t& Xao Diéu, Cong ty T dua chi Nguyen Thi A di lam viéc co
thoi han tai Dai Loan véi cong viée san xuét ché tao trong thoi han 36 thang
tinh tir thoi diém ngudi lao dong nhdp canh vao Pai Loan; doanh nghiép sir
dung lao dong la cong ty HHCP cong nghiép dién tir Cong Pic.

Noi dung ban hop dong di xac dinh quyén va nghia vu ctia cac bén, trong
do c6 quy dinh nghia vu cua nguoi lao dong (NLD) trong thoi han hop dong
néu don phuong cham dat hop dong, vi pham phap luat thi s& phai bdi thuong
cho cong ty T. Theo quy dinh, nguoi xuat khau lao dong phai co ngudi bao
lanh, vi vay ba Tran Thi Q 1a me dé cua chi Nguyén Thi A — nguoi dai dién hop
phap cia chi Nguyén Thi A d lam céc thu tuc bao 1anh cho chi Anh di Xuat
khau lao dong tai Pai Loan. Ba Tran Thi Q d3 duoc Cong ty T phd bién rd vé
quyen nghia vy, trach nhiém ctua NLD, nguoi bao lanh cling nhu cac quy dinh
vé boi thudong khi nguoi lao déng don phuong cham dut hop dong hoic bo trén
tai noi dang lam viéc tai Pai Loan.

Ngay 11/11/2019, Cong ty T, chi Nguyén Thi A va ba Tran Thi Q da ky
két hop dong bao lanh. Trong do, céng ty T 1a bén nhan bao lanh, ba Tran Thi
Q la bén bao lanh, chi Nguyén Thi A la bén dugc bao lanh. Theo d6, pham vi
bao linh ma nguoi bao lanh cam két bao lanh cho ngudi dugc bao lanh nhu
sau: “..Chiu trach nhiém boi thwong toan bo nhitng thiét hai phat sinh; nop
phat vi pham khi bén C b6 trén vi pham hop dong va cam két da ky cho bén A
Véi tong so tién la 120.000.000 dong (mét tram hai mwoi triéu dong Viét Nam).
Bén B phdi chiu trach nhiém nép dii khoan tién phat vi pham ndy cho bén A
trong vong 10 ngay ké tir ngay c6 théng bdo ciiabén A...”

Viéc ky két hop dong gitta ba Tran Thi Q Vi cac bén cé xac nhan cua
chinh quyén dia phuong, hoan toan tu nguyén, khong bi ai ép budc, lira doi,
tuan tha quy dinh cua phap luat, khéng trai dao dirc xa hoi, duoc thé hién tai
hop ddng bao 1anh c6 ndi dung “t6i da doc va hiéu rd va hoan toan dong ¥ voi
ndi dung cua ban hop doéng bao lanh trén” 1a chit viét, chit ky cua ba Tran Thi
Q.

Ngay 18/11/2019, chi Nguyén Thi A da nhap canh vao Pai Loan va lam
viéc cho Cong ty Cong Dac véi cong viée va ché do nhu Hop dong da ky két.

Ngay 17/6/2020 va ngay 25/6/2020, Cong ty T da théng bao bang vin
ban vé&i ba Tran Thi Q vé vu viéc chi Nguyén Thi A di bo tron khéi noi lam
viéc vao ngay 04/01/2020. Dén thoi diém hién tai chi Nguyén Thi A van chua
tro lai cong ty lam viéc.
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Véi ndi dung trén, Cong ty T khoi kién 1én Toa an nhan dan tinh Ha
Tinh, yéu cau ba Tran Thi Q boi thudng thiét hai theo cam két da ky véi s6 tién
120.000.000 dong.

Bi don ba Tran Thi Q da duoc Toa an tri€u tap lam viée nhiéu 1an nhung
khong ¢6 mat. Qua trinh Toa dn xdc minh, lam viéc ba Tran Thi Q cho biét do
cong ty T sip xép, bd tri cong viée khong dung nhu trong hop dong lao dong
nén chi Nguyén Thi A méi phai bo trén khoi noi 1am viée. Lai cua cong ty nén
ba khong ddng y thuc hién nghia vu bao lanh.

Tai phién toa so tham, nguyén don ¢ van ban dé nghi giai quyet Vang
mat do dich covid-19 khong thé dén tham gia phién toa; bi don vang mit lan
thtr 3, khong c6 ly do, da dugc triéu tap hop €.

Pai dién VKSND tinh Ha Tinh sau khi phat biéu vé viéc tuan theo phap
luat cua Tham phan, Hoi dong xét xtr, Thu ky phién toa va cac duong sy da
phan tich danh gia cac chimg ct cua vu an, don khai kién ctia nguyén don va dé
nghi Hoi dong xét xtr p dung Diéu 275, 280, 292, 335, 336, 339, 342, 357 cua
Bo luat Dan sy nam 2015: Chap nhan yéu cau khoi kién cua nguyén don, budc
ba Tran Thi Q phai thuc hién nghia vu thanh toan cho Cong ty C6 phan Quéc té
T s6 tién 120.000.000d (mdt tram hai muoi triéu dong) theo Hop dong bao lanh
cho nguoi lao dong di lam viéc c6 thoi han DPai Loan di ky két ngay
11/11/2019 giita Cong ty C6 phan Qudc té T, ba Tran Thi Q va chi Nguyén Thi
A

Sau khi nghién ctru céc tai li€u ¢o6 tai hd so vu an dugc tham tra tai phién
tda va can cur két qua tranh lun tai phién toa,

NHAN PINH CUA HOI PONG XET XU

[1]. V& to tung: Quan hé phéap luat tranh chip thudc tham quyén giai
quyét cia TAND cap tinh theo quy dinh tai Thong T lién tich s6 01/2010/TTLT
ngay 18/5/2010 giita TANDTC-BLDDTB&XH- VKSNDTC: “Huéng dan ap
dung mét s6 quy dinh ctia phap luat khi giai quyét quan hé tranh chap hop dong
bao lanh cho nguoi di lao dong di 1am viéc & nudc ngoai” va quy dinh tai Diéu
26, 37, 39 caa Bo luat T6 tung dan sy nam 2015.

Qua trinh giai quyét vu an, ba Tran Thi Q di nhan duoc gidy triéu tip
hop 1€ cua Toa an nhung lién tuc vang mat khong ¢6 Iy do, Toa an da lap bién
ban dé ¢ co so giai quyét vu an; nguyen don co van ban dé nghi xét xur Vang
mat. Can ctr quy dinh tai khoan 1, diém b khoan 2 Diéu 227, 228 cua Bo luat to
tung dan sy, Toa 4n tién hanh xét X0 vang mat ba Tran Thi Q va nguyén don
theo thu tuc chung.

[2]. V& ndi dung: Hop dong bao lanh cho nguoi lao dong di 1am viéc c6
thoi han tai Pai Loan gitta Cong ty T va ba Tran Thi Q c6 diém chi, chir ky,
chir viét caa bén bao lanh, nguoi duge bao lanh, bén nhan bao lanh va xac nhan
cta chinh quyén dja phwong. Trong Hop dong bao lanh, ba Tran Thi Q di cam
két: “...Chiu trach nhiém boi thuong toan bo nhitng thiét hai phat sinh; nop
phat vi pham khi bén C bé tron vi pham hop dong va cam két da ky cho bén A
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Véi tong sé tién la 120.000.000 dong (mét tram hai muwoi triéu dong Viét Nam).
Bén B phdi chiu trach nhiém ndp di khoan tién phat vi pham nay cho bén A
trong vong 10 ngay ké tir ngay cé thong bdo cia bén A...”. Nhu viy, ba Tran
Thi Q c6 nghia vy thuc hién trach nhiém thay cho chi Nguyén Thi A trong
pham vi cam két bao lanh.

Hop ddng bao lanh cho ngudi lao dong di lam viéc c6 thoi han tai Dai
Loan da ky két giita cac bén 1a giao dich dan sy mang tinh ty nguyén, tu thoa
thuan, khong trai dao duc xi hoi va phu hop voi phap luat. Muc dich ba Tran
Thi Q cam két bdi thuong d6i véi Cong ty T nham bao lanh cho chi Nguyén
Thi A lao dong tai Pai Loan theo Hop dong lao dong da ky giita chi Anh va
cong ty. Chi Nguyén Thi A di tu ¥ bo viéc 13 vi pham cac diéu khoan ctia hop
d6ng da ky, 1am phat sinh nghia vu dén sy d6i v6i ngudi bao lanh. Ba Tran Thi
Q la nguoi tu nguyén ky ket hop d6ng bao 1anh. Vi vdy phai chiu trach nhiém
bdi thu:0’ng cho cong ty T sb tién 120.000.000 dong theo Hop dong bio 1anh da
ky ngay 11/11/2019.

Tai phién toa, ba Tran Thi Q ving mit. Trong qua trinh giai quyét vu an
thé hién thai d6 trén tranh, chdi bo trach nhiém thuc hién nghia vu bao lanh.
Toa an da phdi hop véi chinh quyén dia phuong truc tiép tong dat Gidy triéu
tap cho ba Tran Thi Q nhung ba thiéu tinh than hop tac. Tai Bién ban lam viéc,
Bién ban lay 101 khai ngay 29/01/2021, ba Tran Thi Q cho rang, Cong ty T b
tri, sap xép cong viéc cho chi Anh khong dung nhu trong Hop ddng lao dong
nén chi Anh phai bo tron ra ngoai. Tuy nhién, ba khong cung cap duoc tai lidu
ching ctr dé chirng minh. Mat khéc, hanh vi bo tron khoi noi lam viée cta chi
Anh 14 c6 that nén da phat sinh nghia vu bao lanh theo hop dong cac bén da ky
két. Do d6,Toa an cin cir quy dinh cta phap luat dé bao vé quyén, loi ich hop
phap cho nguyén don ciing la viéc ting cuong ap dung ché tai dé ran de d6i voi
nhitng ngudi lao dong vi pham hop dong dac biét 1a lao dong lam viéc ¢ nude
ngoai nham han ché tinh trang lao dong bo viéc, cu tra bat hop phap trén lanh
tho qudc gia khac, vi pham phap luat Viét Nam va nudc s tai.

Tur nhitng Van dé trén, Hoi dong xét xtr so tham chap nhan noi dung khoi
kién cua nguyén don, budc bi don phai thanh toan khoan tién phat vi pham hop
d6ng 120.000.000 dong.

Vé an phi: Budc ba Tran Thi Q phai chiu an phi theo quy dinh.
Vi cac lé trén,

QUYET PINH
1. Can ct Piéu 26, 37, 39, 235, 266 cua Bo luat T6 tung dan sy;

Ap dung Diéu 275, 280, 292, 335, 336, 339, 342, 357 cua Bo luat Dan sy
nam 2015; Piéu 147 cua Bo luat T tung dan su; khoan 2 Diéu 26 Nghi quyét
326/2016/UBTVQH14 ngay 30-12-2016, tuyén xir:

Chép nhan yéu cau khai kién caa Cong ty C6 phan Quéc té T; budc ba
Tran Thi Q phai thuc hién nghia vu thanh toan cho Céng ty C6 phan Qudc té T
s6 tién 120.000.000d (mdt traim hai muoi triéu dong) theo Hop dong bao lanh
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cho nguoi lao dong di lam viéc ¢ thoi han Pai Loan da ky két ngay
11/11/2019 gitta Cong ty Co phan Quoc t€ T, ba Tran Thi Q va chi Nguyén Thi
A.

2. K& tir ngdy ban 4n c6 hiéu luyc phap luat va ngudi duoc thi hanh an co
don yéu cau thi hanh 4n ma ngudi phai thi hanh an khong tu nguyén thi hanh
thi phai chiu 1ai suat duoc quy dinh tai khoan 2 Diéu 468 Bo luat Dan sy nam
2015, trur truong hop c6 thoa thuan khac.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi ngudi duge thi hanh 4n va ngudi phai thi hanh an c6 quyén thoa
thuan thi hanh an, quyén yeu cau thi hanh én, tu nguyén thi hanh 4n hodc bi
cudng ché thi hanh an theo quy dinh tai cac Piéu 6,7 va 9 Luat thi hanh an Dan
su, thoi hiéu thi hanh an dugc thyuc hi¢n theo quy dinh tai Diéu 30 Luat thi hanh
an Dan su.

3. Vé an phi: Ba Tran Thi Q phai nop 6.000.000 dong (sau triéu dong) an
phi Dan su so tham. Hoan tra cho Cong ty C6 phan Quéc té T sé tién 3.000.000
dong (ba trigu d6ng) tién tam Gmg an phi Dan su so thim d3 ndp theo bién lai
thu tién s6 000076 ngay 19/11/2020 tai Cyc Thi hanh én Dén sy tinh Ha Tinh.
An XU cong khai so tham, ving mat nguyén don, bi don. Nguyén don,
bi don c¢6 quyén khang cdo ban 4n trong thdi han 15 ngay ké tir ngay nhan duoc
ban an (hoic ngdy niém yét cong khai ban an theo quy dinh phap luat).

Noi nhins TM. HQI PONG XET XU SO THAM
— THAM PHAN - CHU TQA PHIEN TOA

- TAND t0i cao;

- VKSND tinh Ha Tinh;

- Cuc THSDS tinh Ha Tinh;

- Céc duong su;

- Luu HSVA.

Nguyén Thi Bich Pao



