TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM

Ban 4n s6: 30/2022/KDTM-PT

Ngay: 08/9/2022

VIV “Tranh chip hop dong
xay dung”.

NHAN DANH
NUOGC CONG HOA XA HOQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO DA NANG

Thanh phéin Hpi dong xét xir phiic tham gom co:

Tham phén - Chii toa phién toa: Ong Vil Viét Diing;

Cdc Thiam phdn: Ba Mai Vuong Thao;

Ba Tran Thi Bé

- Thw ky phién toa: Ba Nguyén Thi Binh, thu ky Toa an nhan dan thanh
phé Pa Nang.

- Pgi di¢n Vién Kiém sdt nhan dan thanh phé Pa Néing: Ba Nguyén Thi
Ta Anh - Kiém sat vién tham gia phién toa.

Ngay 08 thang 9 nam 2022 tai tru s Toa 4n nhan dan thanh ph Pa Ning
xét xir phiic thAm cong khai vu an kinh doanh, thuong mai phtic tham thu 1y sé:
16/2022/TLPT - KDTM ngay 16 thang 5 nam 2022 vé “Tranh chdp hop dong xdy
dung”;

Do Ban 4n dan sy so tham s6: 07/2022/KDTM-ST ngay 17 thang 03 nim
2022 cua Toa an nhan dan quan Cam Lé bi khang cdo va bi khang nghi;

Theo Quyét dinh dua vy an ra xét xir phuc tham so: 58/2022/QDXXPT-DS
ngay 06 thang 7 nam 2022; Quyét dinh hodn phién toa phuc tham sé 89/2022/QD-
PT ngay 29 thang 7 nam 2022; Quyét dinh hodn phién toa phuc thim sb
97/2022/QD- PT ngay 16 thang 8 nam 2022; Théng bao vé viéc hoan phién toa sb
169/TB-TA ngay 25/8/2022 va Thong b&o vé viéc mé lai phién toa sd
171/2022/TB-TA ngay 30/8/2022 giira cac duong su:

* Nguyén don: Cong ty Trach nhiém hiru han N - Dia chi: S6 06 dudng 2,
phuong H, quan C, thanh pho Pa Nang. Nguoi dai dién theo phap luat: Ong Lé
Vin b - Chire vu: Tong giam dc.



Nguoi dai dién theo ty quyén: Ong Lé Vin D - Sinh nam: 1972 - Dia chi:
S6 78 T, phuong K, quan C, thanh phd Pa Nang. (Van ban ty quyén sd 190/UQ-
NL ngay 01/01/2020) va ba Pang Ho Khanh H - Sinh nim 1996 - Dja chi: T6 11
phuong T, quan H, thanh phé Pa Ning. (Gidy ty quyén s6 213-214/UQ ngay
26/03/2022 cua Tong Giam ddc Cong ty). (Ong P va ba H c6 mat).

* Bj don: Cong ty C6 phan Pau tu Thuong mai Dich vu Xay dung T- Dia
chi: S6 331G duong D, phuong 1, quan B, thanh phd H5 Chi Minh. Nguoi dai
dién theo phap luét: Ong Pham Ngoc Th - Chutc vu: Giam ddc.

Nguoi dai dién theo oy quyén: Ong Pao Manh H - sinh nam: 1981 - Pia
chi: To 19 phuong H, quan C, thanh phé Pa Ning; Dia chi lién hé: S6 293/11
duong N, quan H, thanh phd Pa Néng; ba Nguyén Thi Kiéu Du - Pia chi: S4 31
T, quan L, thanh phd Pa Nang va 6ng Nguyén Tuan Kh - Dia chi: s6 259 T,
phuong C, quan A, thanh phé H6 Chi Minh. (Ba Du c¢6 mat, 6ng HU va 6ng Kh
ving mit).

* Ngwoi cé quyén loi, nghia vu [ién quan:

1. Cong ty Co phan Tu van thiét ké va Xay dung N - Pia chi: S 51M
duong N, phuong T, quan H, thanh phé Pa Ning. Nguoi dai dién theo phap luat:
Ba Nguyén Hoang Thu Th - Chirc vu: Giam ddc.

Nguoi dai dién theo ty quyén: Ong DS Thanh Vié - sinh nim: 1988 - Pia
chi: S6 51M duong N, phuong T, quan H, thanh phd Pa Ning (Van ban oy quyén
ngay 16/3/2022). (Ong Vié c6 mit).

2. Ba Nguyén Thi Th - Pia chi: S6 80 duong 8, phuong K, quan C thanh
phé Pa Ning. (Ving mit).

3. Ong Tran Thu - Pia chi: S6 78/02 duodng 8, phuong K, quan C, thanh
ph6 Pa Ning. (Ving mit).

4. Ong Nguyén Pha Tru - Dia chi: S6 85 duong N, phuong K, quan C,
thanh phd Pa Ning. (Vang mit).

5. Cong ty Trach nhiém hitu han mot thanh vién Pau tu Xay dung va
Thuong mai Q - Dia chi: S6 28 dudng T, phudng M, quan N, thanh phd Pa Nang.
Nguoi dai dién theo phap luat: Ong Bui Duy Tha - Chirc vu: Giam dbc (Ving
mat).

6. Ngan hang Thuong mai c6 phan Q - Pia chi: S6 21 C, quan D, thanh ph
Ha Noi - Pia chi chi nhanh Sai Gon: Toa nha TMS, sb 172 duong H, phuong Da,



Quan A, thanh phd H6 Chi Minh. Nguoi dai dién theo phap luat: Ong Lé Hitu B
- Chtrc danh: Chu tich hoi déng quan tri.

Nguoi dai dién theo iy quyén: 6ng Phan Van Hir - Chtc vu: Trudng phong
SME Chi nhanh Sai Gon - Ngan hang Thuong mai ¢6 phan Q (Theo vin ban uy
quyén s6 1956/UQ - MB- HS ngay 20/4/2020). (C6 mit).

* Nguwoi giam dinh: Ong Pham S§ Minh Tr - Dia chi: S6 121 dudng N,
quan H, thanh phd Da Ning. (Ving mit).

* Nguoi khdng cdo: Cong ty Trach nhiém hitu han N, la nguyén don va
Cong ty C6 phan Pau tu Thuong mai Dich vu Xay dung T, 12 bi don.

* Nguoi khang nghi: Vién Kiém sat nhan dan quan Cam Lé, thanh phé Da
Nang.

NOI DUNG VU AN:

* Trong don khoi kién d@é ngay 10/03/2020 bdng tw khai, qud trinh gidi
quyét vu dn va tai phién toa so tham, nQuyén don va ngueoi dai dién theo uy quyén
ciia nguyén don Céng ty Trach nhiém hitu han N (Sau ddy goi tdt la Cong ty N)
trinh bay:

Cong ty N 1a chil dau tu Du an Trung tdm nghién ctru gidi thiéu san pham
va dich vu tong hop N Pa Ning, dia chi tai duong T, phuong K, quan C, thanh
ph6 Pa Ning (sau day goi tat 1a Cong trinh). Cong ty N ¢6 giao cho Cong ty C6
phan Pau tu Thuong mai Dich vu Xay dung T(sau ddy goi tit 1a Cong ty T) (Nha
Thau) thi cong xdy dung hang muc phan ngdm, méng va phan than thuoc Cong
trinh theo Hop dong thi cong xdy dung cong trinh s6 02/2019/HDTC ngay
29/4/2019 duoc ky gitta Cong ty N va Cong ty T (sau ddy goi tat 1a Hop ddng thi
cong s6 02).

Theo thoa thuan di ky két, Cong ty T c6 nghia vu phai thi cong ding va
bao dam chat lugng theo ban vé thiét ké, ké ca phén duoc stra ddi duoc bén giao
thau chip nhan, chi dan k¥ thuat dugc Chu dau tu va don vi thiét ké, tu van giam
sat thi cong xay dung 1a Cong ty Co phan Tu vén thiét ké va Xay dung N (Sau
day goi tat 1a Cong ty N) yéu cau (diém a khoan 1 Diéu 8 Hop dong thi cong sd
02) va s€ thuc hién thi cong xay dung cong trinh ding thoi gian thuc hién Hop
d6ng ma khong dugc cham tré (diém c khoan 1 Diéu 9 Hop dong thi cong sd 02).



Tuy nhién, qua trinh thi cong cbng trinh, Céng ty T c6 nhitng vi pham nghiém
trong nghia vu hop dong, cu thé:

- Cong ty T chua hoan thanh viéc thi céng hang muc dau tién theo hop
d6ng: (hang muc phan ngdm mong dén dam san ting 1” nhung di bo do thi cong
cong trinh ma khong vi 1y do bat kha khang, vi pham Diéu 17 Hop ddng thi cong
56 02,

- Mot phan hang muc di thi cong khong dat chat luong theo yéu cau cua
Cha dau tu va Tu van giam sat, vi pham diém a khoan 1 Diéu 8 Hop dong thi
cong sd 02. Ngoai ra, viéc thi cong ciia Cong ty T ciing khong bao dam an toan
lao dong, da co nhiéu van ban nhic nhé cua Chu dau tu va Tu van giam sat.

- Khong bao dam nang lyc thi cong va nang lyc tai chinh. Trong qua trinh
thi cong, Cong ty T thudng xuyén c6 vin ban vay tién cia Chu dau tu kém cam
két tiép tuc thi cong nhung sau khi nhan duoc tién vay thi Cong ty T ngang nhién
vi pham cam két, bo do viéc thi cong xay dung.

-Vi pham nghiém trong tién d6 thi cong xay dung: Theo Diéu 9 Hop dong
thi cong s6 02, ngay khoi cong cong trinh 1a ngay 30/4/2019, trong d6 muc
phan méng dén dam san tang 1 phai duoc thi cong trong thoi han 50 ngay ké tir
ngay Hop dong c6 hiéu luc ngay 29/4/2019 (Piéu 23 Hop dong thi cong s 02).
Tuy nhién, do ning luc thi cong yéu kém, thiéu may moc thiét bi, thiéu k¥ su co
chuyén mén va thiéu nhan coéng, nén Cong ty T khong thé khai cong ding ngay
da néu trong hop dong. Cong ty T c6 1ap bang tién do khong ghi ngay thang
5/2019 theo d6 thoi han khdi cong phan mong tinh lai tir ngay 09/5/2019, tong
thoi gian thi cong phan mong 1a 65 ngay va Cong ty N chap thuan bang tién do
nay. Ngay 09/5/2019, dai dién Cha dau tu va don vi thi cong 1ap bién ban ban
giao mat bang. Theo Bang tién do nay thi dén ngay 13/7/2019, Cong ty T phai
hoan thanh viéc thi cong phan moéng Cong trinh. Mic du di duoc chi dau tu hét
strc tao diéu kién trong qua trinh thi cong, Tu van giam sat thuong xuyén co vin
ban nhic nhé nhung Cong ty T van khong thé khic phuc duoc ning luc thi cong,
dan dén viéc cham tré tién do kéo dai. Viéc nay da dugc Cong ty T thira nhan tai
Cong vin s6 01/CV - TV ngay 25/9/2019 ctua Cong ty T va Bién ban cudc hop
ngay 19/9/2019 giita Cong ty N, Cong ty N va Cong ty T, theo do: “Céng ty Co
phd‘n Pau tw T hwong mai Dich vu Xay dung Txin 16i, nhdn khuyét diém va chiu

trach nhiém vé cac thiét hai do viéc cham tré tien do 60 ngay so voi tien do da ky



két véi chi dau tw ...”. Cong van sb6 01/2019 ngay 15/10/2013 cta Tu van giam
sat N: “Nha thau T da chdm tré kéo dai tién dé da cam két la 03 thang 03 ngay”.

- Gay thiét hai mot phﬁn, gay thiét hai toan b 03 cong trinh l1an can. Theo
Cong van 01/2019 ngay 15/10/2013 ctia Cong ty N, Coéng ty T da vi pham nghiém
trong trong viéc thi cong bé ngdm gy anh hudng sut lan ddi véi cac cong trinh hd
dan 1an cin, vi pham cam két ngay 14/5/2017 cua Cong ty T vé viéc thi cong
khong dé xay ra sat 10, sut lun cac nha xung quanh cong trinh. Theo Bién ban giai
quyét ndi dung don ctia ho d6ng Nguyén Phi Tru, 6ng Tran Thu va ba Nguyén Thi
Th, thi Cong ty T c6 nghia vu bdi thuong va hd tro di doi cho cac hd dan nhung
dén nay Cong ty T khong thuc hién ma trdn tranh trach nhiém nén Chu dau tu 1a
Cong ty N phai thyc hién thay.

Véi nhiing vi pham nghiém trong néu trén, can cir quy dinh tai diém c
khoan 1 Piéu 112 va diém b khoan 2 Piéu 145 Luat Xdy dung va thoa thuan tai
Piéu 19 Hop ddng thi cong s6 02, Cong ty N thong bao cham dut hop dong do6i
v6i Cong ty T, ké tir ngay 28/10/2019.

Do d6, Cong ty N khai kién dbi véi Cong ty T, yéu cau Toa 4n xem xét giai
quyét:

1. Cham dat Hop dong thi cong xay dung cong trinh sé 02/2019/HDTC
ngay 29/4/2019 duogc ky gitra Cong ty T va Cong ty N.

2. Budc Cong ty T phai tra cho Cong ty N s6 tién 1a: 5.198,410.195 dong,
trong d6 bao gom:

2.1. Phat vi pham hop dong véi sb tién: 0,5% x 55 ngay x 9.460.000.000 d
2.601.500.000 dong (diém b khoan 1 Piéu 21 Hop dong thi cong s 02).

2.2. Hoan tra Gia tri vat tu cua Cong ty N cho Cong ty T rng truéc nhung
chua hoan tra 1a 106.047.760 dong (c6 bang tinh kém theo) va tién 13i chdm thanh
toan tinh tir ngay 28/10/2019 dén 10/3/2020 véi s tién 1a 6.184.130 dong, 1ai
dugc tinh tiép tuc cho dén ngay xét xir so tham, theo mic 13i sut qué han trung
binh trén thi thuong cta ba ngan hang 1a Ngan hang Nong nghiép va phat trién
nong thén V; Ngan hang TMCP N va Ngan hang TMCP C Viét Nam la
11%/ndm. L& ra, Nha thau thi cong phai dung van khuon 1am dai, ddm bét budc
nhu Chii dau tu cho phép nha thau thi cong thay bang xay gach. Gi4 tri vat tu nay
la ctia Chui dau tu cho Cong ty T mg trudc nhung chua hoan tra theo Bién ban xur
Iy hién truong ngay 26/6/2019 va Bién ban xac nhan khdi lugng ngay 06/8/2019.

2.3. Boi thuong thiét hai cho Cong ty N gom:
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- Chi phi khic phuc thiét hai: 2.354.678.305 dong, c6 bang tinh kém theo.
La Chi phi khic phuc ma Cong ty N phai bo ra dé thué don vi khac (Cong ty
TNHH MTV Pau tu Xay dung va Thuong mai Q) (Sau day goi tat 1a Congg ty Q)
khac phuyc thiét hai, tiép tuc thuc hién hoan thanh nhiing phan ma Cong ty T chua
thi cong.

- Bdi thudng chi phi ma Cong ty N boi thuong cho cac hd dan lan can 1a ho
6ng Nguyén Pha Tru, 6ng Tran Thu va ba Nguyén Thi Thi do viéc thi cong ctia T
gy thiét hai, tam tinh 1a 130.000.000 déng.

Tai phién toa ngay hom nay dai dién theo ty quyén cua nguyén don dé nghi
HPXX xem xét chdp nhin toan bd yéu cau cua nguyén don, theo do:

1. Cham dat Hop dong thi cong xay dung cong trinh sé 02/2019/HDTC
ngay 29/4/2019 duogc ky gitra Cong ty T va Cong ty N.

2, Budc Cong ty T phai tra cho Cong ty N s6 tién 1a: 4.857,917,760 dong,
trong d6 bao gom:

2.1. Phat vi pham hop ddng véi s6 tién: 0,5% x 55 ngay x 9.460.000.000
d6ng = 2.601.500.000 dong.

2.2. Hoan tra Gia tri vat tu cua Cong ty N cho Cong ty T rng truéc nhung
chua hoan tra = 106.047.760 dong (c6 bang tinh kém theo) va tién 1di cham thanh
toan (11%/ nam) tinh tir ngay 10/3/2020 dén 17/3/2022 véi s6 tién 1a 23.330.000
dong.

2.3. Boi thuong thiét hai cho Cong ty N, gom:

- Chi phi khéc phuc thiét hai: 1.997.040.000 dong (gdm sd tién theo két qua
giam dinh cta cong ty C 1a 300.040.000 dong; Cong tac hoan thd: do Congty T
dao dat di d6 nhung chua hoan thé lai mit bang cong trinh 1a 47.000.000 dong);
Khic phyc toan bo tang ham bi thAm nudc: 300.000.000 dong; Thi cong 02 ram
dbc xe 1én xudng: 150.000.000 dong; Chi phi phan bao che an toan cho cong trinh
theo bién phap an toan: 1.200.000.000 dong): La Chi phi khac phuc ma Cong ty N
phai bo ra dé thué don vi khac (Congg ty Q) khic phuc thiét hai, tiép tuc thuc hién
hoan thanh nhitng phdn ma Céng ty T chua thi cong.

- B6i thuong chi phi ma Cong ty N boi thudng cho cac ho dan 1an can 1a ho
6ng Nguyén Phii Tru, 6ng Tran Thu va ba Nguyén Thi Th do viéc thi cong cia
Cong ty T gay thiét hai véi s6 tién 1a 130.000.000 dong.



* Tai Ban tw khai khéng dé ngay nop ngay 14/4/2020, qud trinh gidi quyét
vu an va tai phién toa, bi don va nguoi dai dién theo uy quyén cua bi don Cong ty
C6 phdn Pdu tw Thwong mai va Dich vu Xdy dwng Ttrinh bay:

Ngay 29/4/2019, Cong ty T va Cong ty N ky hop dong thi cong cong trinh
s6 02/2019/HPTC, gbi thau Thi cong phan ngdm moéng va Phan than (phan nhan
cong) ctia Cong trinh Trung tdm nghién ctru gidi thiéu san pham va dich vy tong
hop N Pa Néng. Sau khi ky hop dong thi cong, Cong ty T di tién hanh thuc hién
cong viée trong hop dong. Khdi luong cong viée cho dén khi phat sinh tranh chip
Cong ty T da 1am duoc hoan chinh toan bd phan ngdm mong va 2 cdt than co gia
tri 1a 3.465.338.525 ddng. Mdi dot thanh toan 1a vao ngay 30 hang thang, Cong ty
T déu lién tuc gui hd so dé nghi thanh toan dung thdi gian va thanh phan hd so,
tuy nhién, Cong ty N da khong hé thanh toan bat ky dot nao cho Cong ty T theo
quy dinh tai Piéu 10 Hop dong thi cong sé 92. Trong qua trinh thuc hién hop
dong, Cong ty N da lién tuc cung cap vat : ty cham va thay doi thiét ké, cu thé:

1. Ngay 20/5/2019, Nha thau di giri yéu cau thép Méng Dam San Tang
Ham lan 1, tuy nhién, dén ngay 20/6/2019 nha thau méi nhan thép tir Cha dau tu
dé thi cong, chdm 30 ngay so v6i ké hoach (nhat ky cong trinh c6 ghi nhan 1& ndi
dung nay). Chu dau tu di vi pham diém ¢ khoan 2 Diéu 13 Hop dong thi cong s6
02. Bén ngay 26/6/2019, Chu dau tu méi cho phép Cong ty T gia cong thép phan
moéng dot 1.

2. Chu dau tu tiép tuc chim cung cap thép theo yéu cau ctia Nha thau vao
dot 4 nhu sau: Ngay 19/8/2019, Nha thau dwa yéu cau nhung dén ngay 18/9/2019,
Chu dau tu méi cung cip thép vé 1am Cot Tang 1 1én ting 2 va sé luong khong
dung nhu thiét ké ciing nhu yéu cau ctia Nha thau. Cu thé: Thép Phi 10: 5 bo, chu
dau tu chi giao con 4 bo; Thép Phi 12: 6 bo giam con 4 bo; Thép Phi 25: 3 bo
giam con 1 bo; Thép Phi 28: 3 bé giam con 2 bo. Thoi gian cung cap vat tu da
cham 29 ngay (nhat ky cong trinh c6 ghi nhan rd ndi dung nay).

Nha thau d3 nhan ban v& va Mit bang vao ngay 09/5/2019, sau d6, Chu dau
tu thong bao thay ddi thiét ké, ban v& va dén ngay 18/6/2019, Chu dau tu méi
cung cap ban v& méi nhat cho nha thau (trong nhat ky cong trinh ¢ ghi r8) (cham
39 ngay). Ngay 17/7/2019, Chi dau tu tiép tuc yéu cau thay doi ban vé Mong va
san cote. Pén ngay 21/7/2019 méi c6 bang vé mdi (cham 4 ngiy). Ngay
18/7/2019, Chu dau tu tiép tuc yéu cau thay doi thiét ké Tang ham, dén ngay
26/7/2019 méi c6 bang vé méi (cham 8 ngay). Ngay 16/10/2019, Chu dau tu tiép
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tuc cung cap ban v& méi thay doi truc 1 Tang 1 1én Tang 2. Toan bd cac ndi dung
cham nhu trén trong nhat ky cong trinh c6 chir ky ctia don vi giam séat cua Chu
dau tu néu rd. Nhu vy, tong sb ngay cham do Cho vat tu tir Chu dau tu 1a 59
ngay va cham do chd ban vé thiét ké 1a 51 ngay.

Chu dau tu da lay 1y do Cong ty T vi pham tién d¢ thi céng theo Hop dong
thi cong s6 02 1a chua phu hop vé6i quy dinh cua phap luat va thoa thuan. Cu thé,
theo khoan 3 Diéu 9 Hop dong thi cong s6 02 thi Bén nhéan thau dugc phép gia
han thoi gian hoan thanh cong viéc néu co su thay doi pham vi cong viéc, thiét ké
theo yéu ciu ctia Bén giao thau lam anh huéng dén tién d6. Do d6, yéu cau cham
dut hop dong thi cong ctia Chu dau tu 13 trai v6i quy dinh ctia phéap luat. Sau do,
Cong ty N guri thong bao chdm dut hop dong thi cong va khong cho Cong ty T
vao dé lay toan bo may moc, thiét bi dé thi cong cong trinh tri gia 3.736.187.000
déng, gom:

* Vat tu thiét bi mua cta Pai li b

Loai S6 lugng Pon gi4 Thanh tién
Kich U 1000 35.000 35.000.000
Kich han 700 35.000 24.500.000
Tuyt 49 150 200.000 30.000.000
Gi&o 1,5 m 150 550.000 82.500.000
Cam xoay 800 18.000 14.400.000
Mam thang 20 20.000 4.000.000
Thang gido 10 450.000 4.500.000
Chéo gi4o 90 50 70.000 3.500.000
Xa gd 50 * 100* 6 655 240.000 157.200.000
Xa gd 50 * 50% 7 262 360.000 94.320.000
Tong 449.920.000




* Vat xa g cong ty thép B:

Loai S6 lugng Pon gi4 Thanh tién
Xa gb 50% 50%6 109 238.000 25.942.000
Xa gb 50* 100*6 28 361.000 10.108.000
Téng 36.050.000
* Vat xa gd Cong ty H:
Loai S6 lugng Pon gi4 Thanh tién
Xa gb 50% 50%6 50 238.000 11.200.000
* Mua ty, cOp pha Cong ty K:
Loai S6 lugng Pon gi4 Thanh tién
Ty 17 420 32.000 13.440.000
Chén 1.100 22.000 24.200.000
Tong 37.640.000
* Mua véan Phu phim Cong ty Pai Hi¢p O
Loai S luong Don gia Thanh tién
Vén phti phim 908 401.500 364.562.000
* Mua xa g6 Cong ty D:
Loai S lugng Don gia Thanh tién
Xa gb 50% 50%6 900 240.000 216.000.000
Xa gb 50*100*6 500 361.000 180.500.000
Tong 396.500.000

Chi phi 1am bang hi€u cong trinh




Chi phi lam bang hi¢u 25.000.000

Chi phi lap camera 25.000.000
Dung cu may moc cam tay va day dién| 55.000.000
ta dién

Tong 105.000.000

Téng gia tri mua: 1.400.872.000 dong

Gi4 tri gian gido nha thau thué cia cong | 1.985.315.000
ty Q

Gia tri gian gido nha thau thué cia cong| 350.000.000
tyB

Téng gia tri thué : 2.335.315.000 dong

Téng gié tri thué +mua: 3.736.187.000 dong

Cong ty T hoan toan khong vi pham hop dong theo quy dinh, ma bén vi
pham nghia vu thanh toan va cung cap vat tu 1a Cong ty N. Do d6, ddi véi yéu cau
phat vi pham hop dong ctia nguyén don 1a khong c6 co so. Pong thoi, theo quy
dinh cta phap luat dan sy thi mutc phat hop dong khong dugce vuot qua 8% gia tri
hop dong bi vi pham. Vi viy, mic yéu cau ctia Nguyén don 1 vuot qua 8% gid tri
hop ddng bi vi pham.

Dbi v6i yéu cau boi thuong gia tri vat tu 106.047.760 ddng va 1ai cham
thanh toan la khong c6 co so vi toan bd vat tu da dugc Cong ty T thuc hién vao
cong trinh, Cong ty T khong hé mang vat tu ra khoi cong trinh ma nguoc lai phia
cong ty N con chiém doat toan bo sé may mac.

Pbi v6i khoan boi thuong thiét hai do Cong ty N bo ra dé thué don vi khac:
Cong ty N da vi pham tién d6 thanh toan va khong hé thanh toan cho Cong ty T
bat ky mot khoan tién nao. Nhu vay, viéc Cong ty N da tu y cham dut hop dong
va dua nha thau khac vao thi cong 1a trai v6i quy dinh ctia hop dong va phap luat.
Cong ty T khong co trach nhiém phai boi thudng cho Cong ty N trong ndi dung
nay.

Vi nhimng 1y do trén, Cong ty T dé& nghi Toa an bac toan bi yéu cau cua
nguyén don va Cong ty T ¢6 yéu cau phan to:
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- Budc COng ty N thanh toan cho Cong ty T tong sd tién 1a 5.328.367,625
dong, gom:

+ Gia tr1 phén cong trinh ma Cong ty T da thuc hién duoc 1a 3.465.338,525
dong, trong d6 gid tri cong trinh db6i véi phan méng cua cong trinh 13
3.199.028,054 dong va gia tri cong trinh dbi v6i phan than cong trinh 13
266.310.471 dong (tong chi phi trén di bao gom thué VAT).

+ Hoan tra toan bd vat tu, thiét bi thi cong cong trinh co6 gid tri la
1.458.739.600 dong; trudng hop khong hoan tra toan bd vat tu, thiét bi thi phai
bdi thudng gia tri toan bo vat tu, thiét bi néi trén.

+ Lai cham tra dbi voi sb tién 3.465.338.525 dong tam tinh tir ngay
05/11/2017 dén ngay 20/01/2021, 14i suat 10%/nam la 404.289.494 dong.

Tai phién toa, nguoi dai dién theo iy quyén cta bi don dé nghi HDXX xem
xét khong chap nhan yéu cau khoi kién ciia nguyén don va chap nhan yéu cau
phan t6 ciia bi don, cu thé nhu sau:

- Budc COng ty N thanh toan cho Cong ty T tong sd tién 1a 5.744.208.249
dong, gom:

+ Gia tri phan cong trinh ma Cong ty T da thyc hién duoc 1a 3.465.338.525
dong, trong d6 gid tri cong trinh db6i véi phan moéng cua cong trinh 13
3.199.028.054 dong va gia tri cong trinh d6i voi phan than cong trinh 13
266.310.471 ddng (tong chi phi trén di bao gom thué VAT).

+ Lai cham tra tam tinh tir ngay 05/11/2019 dén ngay 17/3/2022, 14i suét
10%/ nam 1a 820.130.118 ddng.

+ Hoan tra toan by vat tu, thiét bi thi cong cong trinh co gid tri la
1.458.739.606 dong; trudng hop khong hoan tra toan bo vat tu, thiét bi thi phai
boi thudng gia tri toan b vat tu, thiét bi noi trén.

Ngueoi c6 quyén loi, nghia vu lién quan:

* Tai ban y kién dé ngay 20/5/2020 va qud trinh gidi quyét vu dn va tai
phién toa, nguoi dai dién theo ity quyén ciia Cong ty Cé phan Tw vin thiét ké va
Xay dung N, éng D6 Thanh Vié trinh bay:

cong ty N ky két hop dong kinh té vé viéc tu van giam sat thi cong xay
dung cong trinh s6 1202/2019/HD - TVXD ngay 12/02/2019 véi Cong ty N.
Cong ty N nhan mit bang vao ngay 09/5/2019. T ngay 09/5/2019 dén ngay
13/5/2019 thi Cong ty T to chiic lang trai, bd tri bai cho viée thi cong cong trinh.
Qua trinh thuc hién phdn méng bén Cong ty T c¢6 nhitng han ché nhu sau: Nha
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thau tién hanh thi cong nhung ngudn nhan luc khong dap Gng duoc, vat tu phuc
vu thi cong, may moc, thiét bi khong c6 din dén tinh trang tién do kéo dai, doi
ngil lao dong khong dap ung dugc véi tién do thi cong theo cong van sd 02/2019
ngay 02/07/2013 vé viéc tién do6 thi cong & ATLD, coéng vin sd 03/2019 ngay
16/07/2017 vé viéc tién do va thi cong & ATLD. Ho so vé nhat ky giam sat thi
cong da giao toan b cho chu dau tu 1a Cong ty N. Di vai ndi dung thay ddi thiét
ké thi Cong ty N di c6 1 lan thay doi thiét ké 1a giam chiéu dai Toa nha lai 900
mm, ting chiéu cao tang him 1én 3700 mm, Cong ty N ciing da thiét ké cip nhat
kip thoi cho don vi thi cong, khong anh hudng dén tién do6 thi cong va cung cip
vat tu dam bao ngay theo hop dong da ky.

* Qua trinh giai quyét vu an, nguoi dai dién theo phap lut cua Cong ty
TNHH MTV Pau tu Xay dung va Thuong mai Q 1a 6ng Bi Duy T trinh bay:

Ngay 15/5/2019, Congg ty Q ky két hop dong thau phu véi Cong ty T dbi
v6i Cong trinh: Trung tAm nghién ctru gidi thiéu san pham va dich vu tong hop N;
Hang muc: Pao van chuyén dat, dap/cét coc, van chuyén bé tong thura, cu, ha
nudc ngdm, gia cong thép. Noi dung ctia hop ddng nhu sau: Cong ty T giao cho
Congg ty Q thuc hién cong viéc Pao van chuyén dat, délp/cét coc, van chuyén bé
tong thira, ctr, gia cong thép cho Cong trinh. Gia tri hop dong 1a: 603.070.850
ddng. Congg ty Q yéu cau Cong ty T tra sb tién 516.072.152 dong theo nhu bang
d6i chiéu cong ng ngay 05/10/2019 gitta Congg ty Q lap voi 6ng Pinh Thanh V 1a
giam sat truong cong trinh ciia Cong ty T. Pdi voi yéu cau nay, Coéngg ty Q
khong yéu cau giai quyét trong vu an nay ma s& khoi kién trong vu an khéc.

* Tai Ban y kién dé ngay 28/4/2020 ciia nguoi c¢é quyén loi, nghia vu lién
quan dng Neuyén Phii Tru, ong Tran Thu va ba Nguyén Thi Th trinh bay:

Pbi voi tranh chap gitta Cong ty N va Cong ty T thi khong lién quan dén
ong ba. Qua trinh xay dung cong trinh Trung tdm nghién ctru gidi thiéu san pham
va dich vu téng hop do Cong ty N 1a chu dau tu da lam sut, lan, nit ngdi nha cua
cac ong ba. Ong Tru, dng Th va ba Th di c6 don giri UBND phuong Khué Trung
dé giai quyét. Hién tai, cac 6ng ba dang chd tham dinh thiét hai dé dé nghi Cong
ty N bdi thuong thi gia dinh cac dng ba chi nhan dugc mdi gia dinh 10.000.000
dong tién thué nha thang 10, 12/2019, ngoai ra khong nhan dugc mot khoan tién
nao khac tir Cong ty N.

12



* Tai ban y kién dé ngay 27/4/2020 va qud trinh gidi quyét vu dn, nguoi dai
dién theo 1y quyén ciia Ngdan hang Thwong mai ¢6 phan Q la éng Phan Vin H
trinh bay:

Ngan hang Q khong dong ¥ voi yéu cau khai kién ctia Nguyén don vi chua
c6 can cur dé xac dinh Cong ty T vi pham nghia vu ctia hop dong dan dén bi phat,
bdi thuong thiét hai cho Cong ty N. Cu thé:

- Tai Cong vin s6 061/CV-TV-MB ngay 06/11/2019 va Bién ban la viéc 4
bén ngay 29/11/2019, Cong ty T khang dinh Chu Pau tu d3 lién tyc thay doi thiét
ké, khong cung cép vat tu ding thoi gian quy dinh, khong thanh toan cho Nha
thau khi nhan duoc hd so thanh toan (Piéu 9 va Diéu 10 Hop dong thi cong sd
02). Do vay, chua xac dinh dugc Nha Théau hay Chu Pau tu vi pham trong viéc
thuc hién hop dong.

- Tai Bién ban lam viéc & bén ngay 29/11/2019 va cac phiéu nghiém thu
ctia Pon vi tu van giam sat 1a Cong ty N thi cong trinh di hoan thanh xong tang
ham va tang 1. Do d6, Nha thau hoan toan c¢6 quyén yéu cau Chi Pau tu thanh
toan (hoan mg) gia tri d6i voi phan cong trinh da thi cong xong. Tuy nhién, yéu
cau nay di khong duoc Chi Pau tu chip nhén.

Ngay 19/06/2019, Cong ty T ky Hop dong thé chiap sb
22788.19.110.1138255.BD voi MB. Theo d6, Cong ty T thé chip tai san la:
Quyén doi ng hinh thanh tir phuong an phét sinh tir Hop dong thi cong sb
02/2019/HDTC ngay 29/04/19 ky giita Cong ty T véi Cong ty N, hop dong thé
chap duoc ding ky giao dich bao dam trén Hé thong dang ky truc tuyén ciia Cuc
dang ky Qudc gia vé giao dich bao dam. Ngin hang Q dé nghi Toa an: Bac yéu
cau khoi kién ctia Nguyén don; dé nghi cac bén tién hanh xac dinh khéi luong va
dinh gia gia tri cong viéc Nha Thau di hoan thanh theo Hop dong thi cong so
02/2012/HDTC ngay 29/4/2019 dé lam co sé xem xét quyén va nghia vu cia
Nguyén don, Bi don va cac Puong su khac c6 lién quan. Quyén doi ng hinh thanh
tir phwong an phat sinh tir Hop dong thi cong sé 02/2019/HDTC ngay 29/04/19 la
tai san thé chap cia MB theo hop ddng thé chap sb 2788.19.110.1138255.BD da
dugc ding ky giao dich bao dam. Do d6, Ngan hang Q dé nghi Toa 4n xac dinh
nghia vu cia Cong ty N phai thanh toan cho Cong ty T (gia tri hop dong da thi
cong xong, cac khoan phat, boi thuong...néu Cong ty T dugc nhan) va quyén doi
no ndi trén vé MB quan 1y theo thoa thuén cua cic bén va quy dinh ctia phap luat.
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Tai phién toa so tham, dai dién Vién Kiém sat quan Cam L¢, thanh phé) ba
Néng dé nghi chip nhan mot phan yéu cau khai kién ctia Cong ty N:

+ Cham dat Hop dong xiy dung cong trinh sé 02/2019/HPTC ngay.
29/4/2019 gitta Congty Nva Congty T. .

+ Budc COng ty T phai thanh toan cho Cong ty N sé tién phat vi pham hop
ddng 1a 709.500.000 ddng.

Khéng chip nhan yéu cau phat vi pham hop dong sb tién 1.892.000.000
dong.

+ Budc Cong ty T phai hoan tra cho Cong ty N sd tién vat tu gdm gach, cat,
xi mang 1a 81.575.200 dong. Khong chap nhan yéu cau hoan tra chi phi chung 1a
24.472.500 d6ng va tién 1ai cham thanh toan 1a 23.330.000 dong.

+ Budc COng ty T phai thanh toan cho Cong ty N chi phi khac phuc thiét
hai 12 34.978.000 dong. Khong chap nhan s6 tién 1.962.062.000 dong.

+ Budc COng ty T phai thanh toan cho Cong ty N s tién Cong ty N da boi
thuong cho cac ho dan 1a 130.000.000 dong.

- V& yéu cau phan té:

+ Khong chp nhan yéu cau phan t6 ctia Cong ty T yéu cau Cong ty N hoan
tra vat tu, thiét bi cong trinh hodc thanh toan lai toan b gia tri thiét bi nay tuong
duong sd tién 1.458.739.606 dong.

+ Pinh chi d6i véi phan yéu cau cua Cong ty T yéu cau Cong ty N thanh
toan gia tri cong trinh da thyc hién 1a 3.465.338.525 ddng va tién 13i chdm thanh
toan 1a 820.130.118 dong.

- Puong su phai chiu an phi theo quy dinh phap luat

* Vi ndi dung vu dn nhu trén, Ban dn dan sie so tham s6: 07/2022/KDTM-
ST ngay 17 thang 03 nam 2022 ciia Toa dn nhdn dan qudn Cam Lé, thanh phé Pa
Nang quyét dinh:

Can cur - Diéu 30, 35, 40, 147, 157, 161, 271, 272 va 273 Bo luat T tung
dan sy; - Diéu 138, 139, 145, 146 Luat Xay dung; - Diéu 4, Diéu 6 cua Nghi dinh
s6 37/2015/ND-CP ngay 22/4/2015 ctia Chinh pht Quy dinh chi tiét vé hop dong
xay dung;

- Khoan 4 Diéu 26 Nghi quyét 326/2016/UBTVQH ngay 30/12/2016 cua
Uy ban Thuong vu Qubc Hoi vé muc thu, mién giam, thu, ndp, quan 1y va su
dung &n phi va 1€ phi Toa an.

Tuyén xu:
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1. Chép nhin mot phan yéu cau khoi kién cua Cong ty Trach nhiém hiru
han N di véi Cong ty Co phén Pau tu Thuong mai Dich vy Xay dung Tvé viéc
tranh chdp Hop dong xdy dung.

1.1. Tuyén chdm dat hop dong thi cong xdy dung cong trinh s
02/2019/HDTC ngay 29 thang 4 nam 2019 duoc ky két gitta Cong ty Trach nhiém
hiru han N d6i voi Cong ty Co phan Pau tu Thuong mai Dich vu Xay dung T.

1.2. Budc Cong ty Co phan Pau tu Thuong mai Dich vu Xay dung T phai
thanh todn cho Céng ty Trach nhiém hitu han N tong sb tién 1a: 1.646.815.200
déng (Mot ty sau trim bén muoi séu triéu tdm trim mudi 1dm nghin hai trim
dong ddng), trong d6 gdm: Phat vi pham hop dong 1a 1.135.200.000 dong; Hoan
tra gia tri vat tu 1a 81.575.200 dong; Chi phi khéc phuc thué don vi khac thyc hién
hoan thanh nhiing phan ma Cong ty C6 phan Pau tu Thuong mai Dich vu Xay
dung T chua thi cong 1a 300.040.000 dong va tién boi thuong cho éng Tran Th,
6ng Nguyén Phti Tru va ba Nguyén Thi Th 1a 130.000.000 dong.

Ké tir ngdy ban 4n c6 hiéu luc phap luat (ddi v6i truong hop co quan thi
hanh 4n c6 quyén chi dong ra quyét dinh thi hanh an) hoic ké tir ngay c6 don yéu
cau thi hanh an cia ngudi duoc thi hanh an (d6i voi khoan tién phai tra cho ngudi
duogc thi hanh) cho dén khi thi hanh an xong, hang thang bén phai thi hanh 4n con
phai chiu khoan tién 1ai d6i voi s tién cham tra twong Gng voi thoi gian cham tra
theo mirc 13i suat quy dinh tai Diéu 357 Bo luat Dan sur..

2. Khong chap nhan mot phan yéu cau khai kién ctiia Cong ty Trach nhiém
hitu han N d6i véi s6 tién 3.211.102.500 dong, gom: Phat vi pham hop dong 1a
1.466.300.000 dong; Hoan tra gia tri vat tu 1a 24.472.560 dong va tién 1ai cham
thanh toan tinh tir ngay 10/3/2020 dén 17/3/2022, 14i suat 11%/nam voi so tién 1a
23.330.000 dong; Chi phi khic phuc thué don vi khac thyc hién hoan thanh nhiing
phan ma Cong ty C6 phan Pau tu Thuong mai Dich vu Xay dung Tchua thi cong
1a 1.697.000.000 dong.

3. Pinh chi giai quyét d6i v6i yéu cau budc Cong ty Trach nhiém hitu han
N thanh toan gia tri phan cong trinh ma Céng ty C6 phan Pau tu Thuong mai
Dich vu Xay dung Tda thuc hi¢n duogc 1a 3.465.338.525 déng va lai cham tra tam
tinh tir ngay 05/11/2019 dén ngay 17/3/2022 (13i suat 10%/nam) la 820.130.118
d6ng cua Cong ty C6 phan Pau tu Thuong mai Dich vu Xy dung T.

4. Khong chap nhan yéu cau phan t6 ciia Cong ty C6 phan Pau tu Thuong
mai Dich vu Xay dung Tddi v6i s6 tién vt tu, thiét bi 1a 1.458.739.606 dong.
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Ngoai ra, ban an so thdm con tuyén vé an phi kinh doanh thwong mai so
tham, vé chi phi t6 tung, quyén khing cdo ctia cac bén duong sy, quyén thoa
thuan thi hanh an, yéu cau thi hanh éan, tu nguyén thi hanh an hodc bi cudng ché
thi hanh an, thoi hiéu thi hanh an theo Luat thi hanh an dan su;

* Sau khi xét xir so tham:

- Ngay ngay 26 thang 2 nam 2022, Cong ty T c6 don khang cao ban an so
tham, vi cac 1y do sau:

Thir nhit, Toa an tuyén chidm dut Hop dong thi cong xay dung cong trinh
s6 02/2019/HPTC ngay 29 thang 4 nim 2019 vi T vi pham cham tién d¢ 1a khong
phtt hop vi 16i cham vi pham tién d6 1a do N cung cap vat tu cham, thay doi thiét
ke.

Thir hai, T khong vi pham Hop dong, N vi pham nghia vy thanh toan, cung
cap vat tu cham, thay doi thiét ké ma Toa cip so tham phat T vi pham Hop dong
1a thién vi, khong can ctr, gdy anh hudng nghiém trong dén quyén va loi ich hop
phap cua T.

Thit ba, Toa cép so tham budc T hoan tra gia tri vat tu cho N 1a khong dung
tinh than cua Hop ddng dugc ky két gitra hai bén, vi trong Hop dong T chiu trach
nhiém vé thiét bi thi cong va nhan cong, hon thé nita toan bd vat tu N cung cap
cho T, T da thuc hién vao cong trinh ma N chua thanh toan bat cr dot ndo cho T
thi 1am sao T phai tra ngu tién vat tu lai cho N.

Tht tu, Toa an cap so thim budce T tra chi phi khic phuc thiét hai do N thué
don vi khéc 1a khong ding vi N vi pham tién do thanh toan, chu dong chim dut
Hop dong v6i T thi T khong c6 trach nhiém phai bd thudng hay khic phuc thiét
hai cho N.

Thir ndm, Toa an cap so tham budc T hoan tra lai s6 tién 130,000,000 ma N
d3 boi thudng cho cac hd dan 1an can T hoan toan khong dong .

Thir sau, Toa an cdp so tham dinh chi noi dung T yéu cau N thanh toan
khéi lwong cong trinh phan méng, phan than T di 1am va yéu cAu muc phat 14i
suat vi khong du ching cr 1a khong dung, vi theo bién ban xem xét tham dinh tai
chd, theo cong van gitta N va Ngan hang Thuong mai ¢d phan Q, theo bao céo két
quéa kiém dinh chat luong cong trinh cia Cong ty TNHH tu van thiét ké K, bang
tong hop gia tri dé nghi quyét toan thi déu thé hién khéi luong T da lam nén
Quyét dinh dinh chi giy anh huong quyén va loi ich hop phap cua T.
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Thir bay, Toa an cip so thdm bac yéu cau phan t6 cua T 1a khong bude N
hoan tra toan bd vat tu, thiét bi thi cong cong trinh , gia tri cia toan bo vat tu, thiét
bi 14 1.458.739.606 ddng cho T 1a khéng dung vi T dd cung cap day du ching tir
thé hién toan bo vat tu, thiét bi hién dang con ¢ trong cong trinh va N chua hoan
tra cho T.

- Ngay 28 thang 03 nam 2022, Cong ty N c6 don khang cio mdt phan ban
an so tham, dé nghi Toa an cap phuc tham xét xtr theo hudng stra ban an so tham,
chép nhan toan bd yéu cau khoi kién cua nguyén don, chép nhan toan bd gia tri
phat vi pham hop dong véi sb tién: 0,5% x 55 ngay x 9.460.000.000 & =
2.601.500.000 dong, hoan tra Gia tri vat tu cia Cong ty N cho Cong ty T tng
trudc nhung chua hoan tra 12 106.047.760 dong (co bang tinh kém theo) va tién
1di cham thanh toan (11%/ ndm) tinh tir ngay 10/3/2020 dén 17/3/2022 véi s tién
1a 23.330.000 dong; bdi thuong thiét hai cho Cong ty N véi sb tién tam tinh 1a
2.454.982.305 dong, gom: Chi phi khac phuc thiét hai: 1.997.040.000 dong (g6m
s6 tién 300.040.000 dong theo giam dinh cua cong ty C; Cong tac hoan tho: do
Cong ty T dao dat di d6 nhung chua hoan thd lai mit bang cong trinh 14
47.000.000 déng); Khic phuc toan bg tﬁng ham bi thAm nude: 300.000.000 déng;
Thi céng 02 ram dbc xe 1én xudng: 150.000.000 déng; Chi phi phan bao che an
toan cho cong trinh theo bién phap an toan: 1.200.000.000 dong): 1a chi phi khac
phuc ma Cong ty N phai bo ra dé thué don vi khac (Congg ty Q) khac phuc thiét
hai, tiép tuc thyc hién hoan thanh nhiing phan ma Cong ty T chua thi cong. Céc
ndi dung di dugc ban an so tham chap nhén thi Cong ty N khéng khang céo.

- Ngay 30 thang 3 nim 2022, Vién Kiém sat nhan dan quan Cam Lé, thanh
phé Pa Ning c6 Quyét dinh khang nghi phuc thim 6: 01 /QD-VKS- KDTM
khang nghi mot phan Béan an s6 07/2022/KDTM-ST ngay 17/3/2022 cta Toa an
nhan dan quan Cam L&, vi ly do ddi véi quyét dinh budc cong ty CP dau tu TM
DV xay dung T phai thanh toan cho cong ty TNHH N Pa Nang sé tién phat vi
pham 14 12% x 9.460.000.000d = 1.135.200.0004 1a chua ding véi quy dinh cua
phap luat, vi:

Theo quy dinh tai Diéu 418 BLDS va khoan 1 Diéu 146 Luat xay dung thi
mirc phat vi pham theo thoa thuan cia cic bén dugc ghi trong hop dong. Tai
khoan 2 Piéu 146 Luat xay dung quy dinh gidi han muc phat vi pham d6i voi
cong trinh sir dung vén nha nudce 1a 12% gia tri hop dong vi pham.
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Trong vu 4n nay, Cong ty N cho rang Cong ty T di cham thi cong 55 ngay
nén dé nghi budéc Cong ty T phai thanh toan sb tién phat vi pham la
9.460.000.000d x 55 ngay x 0,5% =2.601.500.000d. Nhu vay, ddy 1a yéu cau phat
vi pham vé cham tién d6. Theo cac bén thoa thuin tai diém b khoan 1 Diéu 21
Hop dong 02/2019/HPTC ngay 29/4/2019 : “Néu cham tién d6 01 ngay thi phat
0,5% gia tri hop dong cho 01 ngay cham, cham tién d6 khong qua 15 ngay”.

Ngay 19/9/2019 Céng ty T thira nhan cham trén 60 ngay, ngay 15/10/2017,
Cong ty T ky x4c nhan cham 03 thang 03 ngay va khong c6 ¥ kién phan hoi vé
viéc cham tré nay. Do d6, c6 co sé xac dinh Cong ty T dd cham tién do thi cong
qua 15 ngay.

Bén canh d6, cong trinh Trung tAm nghién ctru gii thiéu san pham va dich
vu tong hop N khong phai 1a cong trinh sir dung von nha nudc nén khong thé ap
dung muc phat 12% gia tri hop dong vi pham theo nhu quy dinh khoan 2 Diéu
146 Luat xay dung. Do d6, viéc HDXX budc Cong ty T thanh toan cho Cong ty N
s6 tién phat vi pham 13 9.460.000.000d x 12%= 1.135.200.000d 14 chua ding véi
quy dinh tai Piéu 418 BLDS va khoan 1 Diéu 146 Luit xay dung ma chi c6 co s&
chap nhan muc phat vi pham hop dong theo thoa thuan cua hop dong trong 15
ngay, tuong duong s tién: 9.460.000.000d x 15 ngay x 0,5% = 709.500.0004.

- Pbi véi phan boi thuong, khac phuc hau qua, Cong ty N yéu cau boi
thuong theo két qua giam dinh 1a 300.040.000d va yéu cau thém cac chi phi khic
phuc khéc theo yéu cau ban dau gom: chi phi hoan tho 1a 47.000.000d, khac phuc
chéng tham 1a 300.000.000d, thi cong ram dbc xe 1én xudng ting ham Ia
150.000.000d, chi phi bao che an toan cho cong trinh 1a 1.200.000.000d. Tong sb
tién yéu chi phi khiac phuc thiét hai 1a 1.997.040.000d. Viéc HDXX khong chip
nhan cic phan yéu cau ctia Cong ty N dbi vai chi phi hoan thé 1a 47.000.000d,
khac phuc chéng thdm 1a 300.000.000d, thi cong ram doc xe 1én xudng tang ham
1a 150.000.000d, chi phi bao che an toan cho cong trinh 1a 1.200.000.000d 1a phu
hop v6i quy dinh cta phap luat. Tuy nhién, viéc HDXX chép nhén toan bo chi phi
theo két qua giam dinh 1a 300.040.000d trong d6 co6 chi phi chua thuc hién hoac
chua thuc hién xong ddi v6i hang muc thi cong “bé nudc ngam, muong thu nude,
cau thang ting ham — 17 véi s6 tién 265.062.000d 1a chua phu hop, bai 1&:

Pay 1a vu an thudc truong hop don phuong chdm dat thuc hién hop dong.
Theo Diéu 428 BLDS thi khi don phuong cham dut hop dong thi cac bén khong
phai tiép tuc thuc hién nghia vu trir thoa thuin vé phat vi pham va bdi thuong
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thiét hai. Theo Diéu 419 BLDS thi thiét hai dwoc boi thudng 1a lgi ich 18 ra dugce
hudng do hop déng mang lai va chi phi phat sinh do khéng hoan thanh nghia vu
hop ddng.

Trong vu an nay, Cong ty N thira nhan vi chua ky nghiém thu cac hang muc
nén Cong ty N chua thanh toan bat ctia hang muc nao do Céng ty T da thi cong.
Cin ctr hau qua cta viéc don phuong chim diat hop dong thi cac bén khong phai
tiép tuc thue hién nghia vu. Do Cong ty N chua thanh toan tién cho Cong ty T nén
khoéng ¢ co sé bude Cong ty T phai boi thuong chi phi xay dung cac hang muc
do Cong ty T chua thuc hién xong hoac chua thuc hién khi chidm dut hop déng.
Do do, viec HbXX chép nhan chi phi chua thyc hién hodc chua thuc hién xong
d6i v6i hang muyc “thi cong bé nudc ngdm, muong thu nudce, cau thang tang him
— 17 véi 6 tién 265.062.000d theo két qua giam dinh 13 chua dung véi quy dinh
ctia phap Luat ma phai tuyén bac cic yéu cau nay cia Cong ty N. Riéng ddi voi
chi phi phét sinh do khong hoan thanh nghia vu hop dong bao gom chi phi don
dep va cac cong tac khac theo két qua giam dinh 13 34.978.000d thi c6 co s chip
nhan.

Pé nghi Toa 4n nhan dan thanh phd Pa Ning xét xtr phiic thAm vu an theo
hudng sira Ban an so tham:

- Chép nhan mdt phan yéu cau phat vi pham hop dong cta cong ty TNHH
N Pa Ning, buoc cong ty CP dau tw TM DV xay dung T phai thanh toan cho
cong ty TNHH N Pa Nang sb tién phat vi pham 1a 9.460.000.000d x 15 ngay x
0,5% = 709.500.0004.

- Chip nhin mot phan yéu cau bdi thudng thiét hai cua cong ty TNHH N
Pa Ning, budc Cong ty C6 phan Pau tu Thuong mai Dich vu Xay dung Tphai
thanh toan cho cong ty TNHH N Pa Ning boi thudng thiét hai bao gom chi phi
don dep va céc cong tac khac 1a 34.978.000d.

* Tai phién toa phuc tham: Nguyén don Cong ty N giit nguyén ndi dung
khang céo.

Trong qua trinh xét xir phuc tham, dai dién bi don Cong ty T c6 don dé
nghi Toa an trung cau giam dinh gid tri khdi lugng ma Cong ty T thyc hién dugc.
Tuy nhién, sau d6 bi don rit lai dé nghi trung cau giam dinh va rat mot phan noi
dung khang cdo va mot phan noi dung khdi kién, cu thé: rat phan yéu cau budc
Cong ty N Da Nang thanh toan gia tri phan cong trinh ma Cong ty T d4 thuc hién
duogc 14 3.465.338.525 dong va ldi cham tra tam tinh tir ngdy 05/11/2019 dén ngay
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17/3/2022 (13i suat 10%/nam) 1a 820.130.118 dong va budc tra gia tri vat tu, thiét
bi 14 1.458.739.606 dong. Cac ndi dung khang céo d6i v6i yéu cau khoi kién cua
nguyén don thi bi don gilt nguyén quan diém, dé nghi chap phtc tham khong
chap nhan toan bd yéu cau khoi kién cta nguyén don.

Tai phién toa dai dién Vién Kiém sat nhan dan thanh phd Pa Ning phat
biéu ¥ kién:

Vé thu tuc t6 tung: Nhitng ngudi tién hanh té tung va tham gia to tung tai
cap phlc tham da thuc hién ding, diy du quy dinh cua Bo luat T tung dan su
trong qué trinh giai quyét vu &n tai cap phdc tham.

V& noi dung vu an: Bé nghi HBXX, chap nhan khang nghi cua Vién Kiém
sat nhan dan quan Cam L&, thanh phd Pa Nang, tuyén chdm dut Hop dong xay
dung cong trinh s6 02/2019/HPTC ngay. 29/4/2019 gitta Cong ty N voi Cong ty
T;

Budc COng ty T phai thanh toan cho Cong ty N s6 tién phat vi pham hop
dong 1a 709.500.000 ddng. Khong chap nhan yéu cau phat vi pham hop dong sb
tién 1.892.000.000 dong. Budc Cong ty T phai hoan tra cho Cong ty N sd tién vt
tu gdm gach, cat, xi mang 13 81.575.200 ddng. Khong chap nhin yéu cau hoan tra
chi phi chung 1a 24.472.500 dong va tién 13i cham thanh toan 13 23.330.000
dong. Buoc Cong ty T phai thanh toan cho Cong ty N chi phi khac phuc thiét hai
1a 34.978.000 dong. Khong chap nhan sb tién 1.962.062.000 dong. Budc Cong ty
T phai thanh toan cho Cong ty N s tién Cong ty N di boi thudng cho cac ho dan
1a 130.000.000 dong.

Dinh chi giai quyét ddi vi yéu cau caa Cong ty T vé viéc budc Cong ty N
Pa Nang thanh toan gia tri phan cong trinh ma Cong ty T da thuc hién duoc 1a
3.465.338.525 dong, 1ii cham trd tam tinh tr ngay 05/11/2019 dén ngay
17/3/2022 (13i suat 10%/mam) la 820.130.118 dong va gia tri vat tu, thiét bi 1a
1.458.739.606 dong.

NHAN PINH CUA TOA AN:
* V@ thi tuc té tung:

[1] Toa an nhan dan thanh phé Pa Nang da triéu tap hop 1¢ lan tht hai
nhimg ngudi co quyén loi, nghia vy lién quan 1a Cong ty C6 phan Tu vén thiét ké
va Xay dung N, ba Nguyén Thi Th, dng Tran Thu, 6ng Nguyén Phu Tru va Cong
ty Trach nhiém hitu han mdt thanh vién Pau tu Xay dyng va Thuong mai Q
nhung cac duong sy trén van vang mit khong cé 1y do nén HDXX cin cir vao
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khoan 2 Diéu 296 cua Bo luat T tung din su xét xir ving mit Cong ty Co phan
Tu van thiét ké va Xay dung N, ba Nguyén Thi Th, 6ng Tran Thu, dng Nguyén
Phi Tru va Cong ty Trach nhiém hitu han mét thanh vién Pau tu Xdy dung va
Thuong mai Quynh Luong.

[2] Toa an cap so thim cin cir khoan 1 Diéu 30 Bo luat TS tung dan su va
Diéu 138 Luat Xay dung, quan hé phap luat 13 tranh chip kinh doanh thuong mai
vé hop dong xay dung, cian ctr vao diém b khoan 1 Diéu 35 va diém g khoan 1
Diéu 40 Bo luat T6 tung dan sy xac dinh Toa an nhan dan quan Cam L¢, thanh
phé Pa Néng c6 thim quyén giai quyét theo su lwa chon ctia nguyén don 1a ding
phép luat.

[3] Tai phién toa phtc tham, dai dién bi don Cong ty T rat mot phan nodi
dung khéi kién yéu cau budc Cong ty N Pa Ning thanh toan gia tri phan cong
trinh ma Cong ty T da thuc hién duoc 1a 3.465.338.525 dong va 1ai cham tra tam
tinh tir ngay 05/11/2019 dén ngay 17/3/2022 (1ai suat 10%/nam) 1a 820.130.118
d6ng va budc tra gia tri vat tu, thiét bi 1a 1.458.739.606 dong:

[3.1] Bdi véi ndi dung rat yéu cau bude Cong ty N Da Néng thanh toan gia
tri phﬁn cong trinh ma Cong ty T da thuc hién duogc 1a 3.465.338.525 déng va lai
cham tra tam tinh tir ngdy 05/11/2019 dén ngay 17/3/2022 (i suat 10%/nam) la
820.130.118 ddng va duoc nguyén don chap nhin nén HDXX cin ct khoan 1
Diéu 299 cua Bo luit t6 tung dan sy dé dinh chi giai quyét.

[3.2] P6i v6i ndi dung rat yéu cau budc Cong ty N Pa Nang tra gia tri vat
tu, thiét bi 1a 1.458.739.606 dong va dugc nguyén don chip nhan nén HDXX cin
ctr khoan 1 Piéu 299 cua Bo luat td tung dan su dé huay phén quyét dinh cua ban
an so tham vé ndi dung nay va dinh chi giai quyét.

[3.3] Danh quyén khoi kién cho Cong ty T vé viéc budc Cong ty N phai tra
gia tri phan cong trinh ma Cong ty T di thuc hién duoc trong mdt vu an khéc,
theo quy dinh tai Diéu 218 Bo luat TH tung dan su.

Vé ndi dung:

[4] Cong ty N 1a chi dau tu Du an Trung tdm nghién ctru gidi thiéu san
pham va dich vu tong hop N Pa Ning, dia chi tai duong Tran Phudc Th, phuong
K, quin C, thanh ph6 Pa Néing. Cong ty N giao goi thau thi cong cho Cong ty T
theo Hop dong thi cong xay dung cong trinh s6 02/2019/HDTC ngay 29/4/2019
(goi tdt la Hop dong sé6 02), gdbm: Thi cong phan ngdm méng va phan than (phan
nhan cong), theo d6 Cong ty T thuc hién thi cong hang muc nhan cong va vat tu
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van khudn cotpha méi, coc cd, nhan cong cbt thép, nhan cong bé tong, dan gido,
vat tu bao che dam bdo an toan lao dong, an toan moi trudng cua toan by cong
trinh, may moc thiét bi thi cong, nhan cong tho c6 tay nghé chuyén mén dam bao
theo tirng hang muc cong viéc cia Cong trinh, theo ban vé thiét ké, ban vé stra d6i
duge COng ty N chip thuin. Cac bén co thoa thuan vé yéu cau chét luong san
pham, thoi gian va tién do thi tai Diéu 8,9 Hop dong s6 02. Viée tu van thiét ké va
giam sat thi cong duge thuc hién boi Cong ty CP Tu van Thiét ké va Xay dung
Nhén Viét theo Hop ddng tu van thiét ké s 0808/2018/HPKT ngay 08/08/2018
va Hop dong kinh té s6 1202/2019/HP — TVXD.

[5] Khi thi cong phan ngdm, méng dén dam sang tang 1 (cote - 0,05) thi c4c
bén co tranh chap dan dén khong tiép tuc thuc hién hop déng. Cong ty N cho rang
Cong ty T ¢6 hanh vi vi pham nghiém trong hop dong, cu thé chua hoan thanh
viéc thi cong hang muc dau tién 1a hang myc phan ngam moéng dén dam san tang
1 nhung d3 bo do thi cong cong trinh ma khong vi 1y do bat kha khang, vi pham
Piéu 17 Hop dong thi cong s6 02, thi cong khong dat chat luong theo yéu cau cia
Cha dau tu va Tu van giam sat, vi pham diém a khoan 1 Diéu 8 Hop dong thi
cong s6 02, khong bao dam nang lyc thi cong va ning luc tai chinh va vi pham
tién do thi cong xay dung, gy thiét hai mot phan, gay thiét hai toan b 03 cong
trinh 1an can. Cong ty N thong bao cham dit hop dong d6i véi Cong ty T, ké tur
ngay 28/10/20109.

[6] COng ty T cho rang 1y do cham tré tién do 1a do Chu dau tu cham vat tu
59 ngay va cham do chd ban vé& thiét ké 1a 51 ngay; do d6 viéc Cong ty N chim
dut hop dong 1a khong dung. Cac vi pham khac thi Cong ty T khong trinh bay,
cling khong c6 ¥ kién phan d6i. Tod an cip so thim chap nhan yéu cau cham dut
hop dong thi cong s6 02 cua Cong ty N. Cong ty T khang céo, khong dong ¥ voi
ban an so tham, cho rang Cong ty T khong vi pham hop dong thi cong sd 02. Xét
khang cdo ctia Cong ty T thi thay:

[7] Theo Piéu 9 Hop ddng thi cong sé 02, ngay khoi cong cong trinh 1a
ngay 30/4/2019, trong d6 muc phan mong dén dam san ting 1 phai duoc thi cong
trong thoi han 50 ngay ké tir ngay Hop dong o6 hiéu luc ngay 29/4/2019 (Piéu 23
Hop dong thi cong s6 02). Tuy nhién, tai Ban tién do thi cong dé thang 5/2019 thi
thoi gian thi cong phan hang muc nay 1a 65 ngay tinh tir ngdy Cong ty N ban giao
mit bang 12 ngay 09/5/2019 theo Bién ban ban giao mit bang duoc 1ap gitra Cong
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ty N va Cong ty T, tirc dén ngay 13/7/2019 thi Céng ty T phai hoan thanh hang
muc duoc giao.

[8] Tuy nhién, theo cac bién ban hop ngay 12/6/2019, Bién ban cudc hop
cham tré tién d6 TCCT ngay 19/9/2019 giita Céng ty N, Cong ty T va Cong ty N,
Nhat ky cong trinh va Nhat ky giam sat thi cong va tai Cong van sé 01/CV - TV
ngay 25/9/2019 ctia Cong ty T, Cong ty T thira nhan c6 cham tré vé tién do, voi
ndi dung: “Céng ty C6 phan Pau tw Thuwong mai Dich vu Xay dung Txin 16i, nhdn
khuyét diém va chiu trach nhiém vé cdc thiét hai do viéc cham tré tién do 60 ngay
so Vi tién dp da ky két véi chi dau tw ...”. Tai Cong van sb 01/2019 ngay
15/10/2013 ctia Tu van giam sat Nhan Viét: “Nha thau T dd chdm tré kéo dai tién
dé da cam két la 03 thang 03 ngay”. Nhu vy, c6 cin ctr cho rang, Cong ty T da
vi pham tién do thi cong.

[9] Cong ty T trinh bay ngay 20/5/2019 nha thau c6 gui yéu cau thép Mong
Dam San Tang Ham lan 1 hay ngay 19/8/2019 nha thau dua yéu cdu cung cip
thép vé lam Cot Tang 1 18n tang 2 nhung déu khong c6 tai liéu chimg minh thoi
diém dua ra yéu cau, chit ky xac nhan cua Chu dau tu vé viéc cham tré giao nhan
vat tu. V& viéc thay doi ban vé& trong qud trinh thi cong 13 c6 that. Nhung tai Cong
van s6 01/2020 ngay 20/5/2020 ciia Cong ty N thé hién: “Qud trinh thi céng CDT
c6 thay doi thiét ké: Giam chiéu dai Toa nha 900 mm, ting chiéu cao tang ham
Ién 3700, tuy nhién viéc diéu chinh nay khéng anh hwong dén tién @ thi cong
chung vi cdc bén da xir 1y tai ché”. Cong ty T cho rang theo khoan 3 Piéu 9 Hop
ddng s 02 thi Bén nhan thau duoc phép gia han thoi gian hoan thanh cong viée
néu co su thay doi pham vi cong viéc, thiét ké theo yéu cau ctia Bén giao thau lam
anh huong dén tién do. Tuy nhién, trong qué trinh thi céng cho dén trudce khi xay
ra tranh chap tai Toa an, Cong ty T khong khiéu nai vé viéc giao nhan vat tu,
khong yéu cau gia han tién d6 do thay d6i thiét ké ma chi c¢6 ¥ kién thira nhan
cham tré vé tién do.

[10] B4o céo giam dinh ctia Giam dinh vién dugc Toa an trung cdu ciing
thé hién qu4 trinh thyc hién hang muc lugng phan ngam, mong dén dam sang tang
1 (cote - 0,05), Cong ty T van chua hoan thién hodc dang dang do, chua lam va
chua don dep v¢ sinh. Vé viée Cong ty T thi cong khong bao dam an toan, gay sut
lin cac ho dan lién ké thi Bao cao giam dinh di chi ra nguyén nhan sut lun 1a do
qua trinh thi cong phan ngdm cta cong trinh, Cong ty T da iy dat 1én ma khong
c6 bién phap ké, gia cd. Tai Van ban Cam két thi cong v/v sat 16, sut lin cac nha
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xung quanh cbng trinh ngay 14/5/2019, Cong ty T thira nhan viéc thi cong gay
sun 1an, hu hai cac ho dan lién ké. Pong thoi trong qua trinh thi cong, Céng ty T
c6 cac vin ban vay tién caa Cha dau tu kém cam két tiép tuc thi cong nhung sau
khi nhan duoc tién vay, can cir Nhat ky thi cong thi Cong ty T vi pham nghia vu
thi cong ding tién do. Trinh bay cua Cong ty N cho rang Cong ty T khong bao
dam nang luc thi cong va nang luc tai chinh 1a cé co sé.

[11] Do d6, c6 can clr cho rang Cong ty T di vi pham nghia vu cta nha
thau thi cong theo cac thoa thudn tai Hop dong thi cong sb 02 va cac diém a, ¢, K
khoan 2 Piéu 113 Luat Xay dung. Cong ty N chidm dit hop dong véi Cong ty T 1a
phu hop thyc té va kha ning tiép tuc thuc hién hop dong caa Cong ty T, phu hop
v6i thoa thuan tai diém a khoan 2 Piéu 17 Hop dong thi cong s6 02 va diém b
khoan 2 Diéu 145 Luat Xay dung. Cong ty T khang céo cho rang Cong ty khong
vi pham hop dong, Cong ty N chdm dut hop dong khong ding 1a khong c6 can
cu.

[12] Vé yéu cau vi pham hop doéng voi sd tién: 0,5% x 55 ngay x
9.460.000.000 dong = 2.601.500.000 ddng.

[12.1] Theo cac tai liéu 14 Ban tién do thi cong dé thang 5/2019, Cong van
s6 01/2020 ngay 20/5/2020 ctia Cong ty N, Nhat ky cong trinh (quyén so 2) va
Nhat ky giam sat thi cong (quyén sb 2), Cong ty T tré tién do 55 ngay nhu cap so
tham va Khang nghi cua Vién Kiém sat nhan dan quan Cam Lé d4 nhan dinh. Gia
tri phan hop dong bi vi pham 1a 9.460.000.000 dong theo Piéu 10 Hop dong.

[12.2] COng ty T phai chiu phat vi pham vé tién do 1a phu hop voi thoa
thuan cta cac bén. Toa an cap so tham ap dung quy dinh tai khoan 2 Piéu 146
Luat Xay dung cho ring muc phat t6i da 1a: 12% x 9.460.000.000 ¢ =
1.135.200.000 dong va yéu cau phat vi pham so tién 2.601.500.000 dong cua
cong ty N vuot qua murc phat t6i da. Do d6, Toa an cip so tham chap nhan yéu
cau phat vi pham hop dong véi sd tién 1a 1.135.200.000 dong, khong chap nhan
s6 tién vuot qua murc phat toi da 1a 1.466.300.000 dong. Vé Khang nghj thi nhan
dinh rang chi c6 co sd chdp nhan mirc phat vi pham hop ddng theo thoa thuan cua
hop dong trong 15 ngay, tuong duong sb tién: 9.460.000.000d x 15 ngay x 0,5%
= 709.500.000d. Xét viéc ap dung phap luat ciia cap so tham va viéc giai thich
hop dong ciia Vién kiém sat thi thay:

[12.3] Khoan 2 Piéu 146 Luat Xay dung quy dinh: “Déi vdi cong trinh xdy
dung st dung von nhd mwede, mirc phat hop dong khéng vwot qud 12% gid tri

24




phdn hop dong bi vi pham..”. Nhu vy, mtc phat téi da 12% chi ap dung cho
cong trinh xay dung sir dung vén nha nude trong khi Cong ty ciia Cong ty N 1a

cong trinh sir dung hoan toan von tu nhan, khong c¢6 vén nha nude. Do d6, Toa an
cap so tham ap dung khoan 2 Diéu 146 Luat Xay dung, khong chdp nhan mirc
phat cac bén da thoa thuan 1 0,5%/ngdy vi pham tién d6 1a khong dung. Khang
nghi cho rang khong thé ap dung muc phat 12% gia tri hop dong vi pham theo
nhu quy dinh khoan 2 Diéu 146 Luit xay dung di véi Hop dong thi cong s 02 1a
c6 co s0. Theo quy dinh tai khoan 2 Diéu 418 B luat Dan su thi “Mirc phat vi
pham do cac bén thoa thuan, tru truong hop ludt lién quan co quy dinh khac”.
Nhu vay, d6i voi cong trinh x4y dung khong sir dung von nha nude phap luat xay
dung khong quy dinh muc phat tdi da ma thuc hién theo thoa thuin cta cac bén.
Pong thoi, Cong ty Thinh Vuong 1a mot bén trong hop dong, ky két thuc hién va
phai chiu trach nhiém ddi voi cac ché tai ma minh thoa thuan, bao dam binh déng
giita cac bén trong hop dong theo quy dinh tai khoan 3 Diéu 406 Bo luat Dan su.
Do d6, can chap nhan murc phat 0,5% gid hop dong cho 01 ngay chdm theo thoa
thuan cua cac bén.

[12.4] V& s6 ngay phat vi pham, nhu di phan tich tai myc [8] Cong ty T
thira nhan s6 ngay cham tién do vuot qua 55 ngdy, nhung trong pham vi khoi
kién, Cong ty N chi yéu cau phat vi pham 55 ngay. Khang nghi cho rang chi c6 co
so chap nhan muc phat vi pham hop dong theo thoéa thuan ctia hop dong trong 15
ngay, tuong duong sd tién: 9.460.000.000d x 15 ngay x 0,5% = 709.500.0004.
Theo quy dinh tai Diéu 404 B¢ lut Dan su thi “Khi hop dong cé diéu khodn hodc
ngon tir c6 thé hiéu theo nhiéu nghia khdc nhau thi phdi gidi thich theo nghia phi
hop nhdt véi muc dich, tinh chat ciia hop dong”. Tai diém b khoan 1 Piéu 21
Hop dong cac bén thoa thuan: “Néu chdm tién do 01 ngay thi phat 0,5% gid hop
dong cho 01 ngay chdm, chdm tién dé khéng qud 15 ngay”. Nhu vy, cac bén da
thoa thuan viéc phat dugc tinh trén ) ngay cham tién do, con tién do thi khong
dugc cham qua 15 ngdy, néu qua 15 ngay thi 13 cin cir xac dinh Cong ty T Vi
pham nghiém trong Hop ddng dén mic Cong ty N c6 thé chim dit theo thoa
thuan tai diém a khoan 2 Diéu 17 Hop dong thi cong s6 02. Giira Cong ty N va
Cong ty T khong co thoa thuan nao vé viéc chi phat ddi voi 15 ngay cham tién do,
con nhiing ngay cham tién do tiép theo thi khong phat. Do d6, HDXX thay rang
can stra phan quyét dinh nay ctia ban an so thim, chdp nhan toan b yéu cau phat
vi pham hop ddong cua nguyén don COng ty N véi sd tién: 0,5% x 55 ngdy x
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9.460.000.000 doéng = 2.601.500.000 dong. Chip nhan mot phan Khang nghi d6i
v6i ndi dung ap dung phap luat ciia cip so tham. Khong chdp nhan khang cdo cia
congty T vé viéc Cong ty T khong phai chiu phat vi pham hop dong.

[13] V& yéu cau hoan tra gia tri vat tu ctia Cong ty N cho Coéng ty T tng
trude nhung chua hoan tra 13 106.047.760 ddng, trong d6: gach xdy 1a 67.827.760
ddng, xi mang 1a 16.224.000 dong, cat xdy 21.996.000 dong (bao gdm gia tri va
chi phi chung 14 tién chi phi boc véac, nhan cong) va tién 1di chdm thanh toan tinh
tir ngay 10/3/2020 dén 17/3/2022, 13i sut 11%/nam voi s6 tién 1a 23.330.000
dong:

[13.1] Can cir vao Bién ban xur 1y hién truong vé viéc thong nhat chuyén
d6i gach xay thay van khuon phia trong dai, ddm moéng ngay 26/6/2019 giira
cong ty N va Cong ty T thé hién: “Mdt ngoai cac dam bién nha thau cho xdy dé
thudn loi cho viéc thi cong khi gdp mwa xuong sé lam tran ddt vao bén trong dam
mong (khéi lwong gach nay nha thau sé thanh todn lai cho chi dau tw). Khéi
lirong gach xdy phia trong dai va mdt trong dam bién sau sé dwoc Chit dau tw trie
lai don vi thi cong khi thanh todn van khuén dam, dai méng”. Bién ban xac nhan
khéi luong gach khong nung, xi ming, cat ding dé xdy dai, dim, mong thay thé
cOp pha ngay 06/8/2019 do dai dién COng ty T ky thé hién: “Gach 06 16 Iém la
23.716 vién, cat xay: 48 m va xi mang Hoang Thach PCB40: 12 tin”.

[13.2] Gia tri vat tu gdm gach, xi ming, cat xay va cac chi phi khac déu c6
chtng tir trong ho so 1a cac Hoa don gia tri gia ting va phu hop voi thuc té cong
trinh. Nhu vay, gitta Cong ty N va Cong ty T c6 théa thuan vé viéc cho phép
Cong ty T thay van khudn phia trong dai, ddm mong bang viéc xay tuong gach
bao quanh moéng; Cong ty N cho Nha thau thi cong T tng vét tu, Do d6 can budc
cong ty T phai tra lai gia tri vat tu v6i s6 tién 106.047.760 dong 1a phu hop.

[13.3] Toa an cip so tham khong chap nhan yéu cau tinh 1di cham thanh
toan vi cho rang giita khong c6 thoa thuan vé 1ai cham thanh toan 1 khong dung.
Luat Xay dung khong quy dinh vé 13i chdm thanh toan. Piéu 357 Bo luat Dén su
2015 quy dinh: “Truong hop bén c6 nghia vu chdm tra tién thi bén dé phdi tra ldi
d6i vdi sé tién chdm tra twong g véi thoi gian chdm trd”. M 13i suat duoc xac
dinh theo quy dinh tai khoan 2 Diéu 357, néu khong co thoa thuan thi thuc hién
theo quy dinh tai khoan 2 Piéu 468 cua B ludt Dan su. (10%/mam). Do @do, can
chap nhan mot phan yéu cau tinh 1di cham tra cho Cong ty N véi murc 13i suat 1a
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tir ngdy 10/3/2020 dén 17/3/2022, 1ai suat 10%/nam, vai sb tién 1a 20.997.0004.
Khong chap nhan s tién 14i cham tra 1a 2.333.000 dong.

[14] Vé chi phi khic phuc ma Cong ty N phai bo ra dé thué don vi khac
(Congg ty Q) khic phuc thiét hai, tiép tuc thuc hién hoan thanh nhiing phan ma
Cong ty T chua thi cong voi sb tién 1.997.040.000 dong:

[14.1] Toa 4n cap so tham nhan dinh yéu cau bdi thuong chi phi ma Cong
ty N phai bo ra dé thué don vi khac (Congg ty Q) khic phuc thiét hai, tiép tuc
thue hién hoan thanh nhiing phin ma Cong ty T chwa hoan thién, chua thi cong
nay la phii hop véi thoa thuén tai diém c khoan 12 Diéu 14 Hop dong thi cong sb
02 va Diéu 146 Luat Xay dung la ¢d co s0.

[14.2] V& s6 tién bdi thudng chi phi khic phuc:

Tda an cp so tham can ct Béo céo giam dinh xac dinh qua trinh thyc hién
hang muc lugng phan ngdm, méng dén dam sang tang 1 (cote - 0,05), Cong ty T
van chua hoan thién hodc dang dang d&, chua lam va chua don dep vé sinh, cac
cong tac khac 1a: 300.039.730 dong, lam tron 1a 300.040.000 dong va budc Cong
ty T phai boi thuong 1a c6 co sé va khong chdp nhan yéu cau bdi thuong sb tién
1.697.000.000 dong.

[14.3] Pbi voi cong viéc hoan tho so tién 47.000.000 dong. Toa an nhan
dinh Hop dong thi cong s6 02 13 hop dong nhan cong va sb tién nay khong phu
hop véi bao cédo giam dinh nén HDXX khong chip nhan 1a khong dung, mau
thuan voi chinh nhan dinh cta Toa an khi xac dinh viéc thi cong méng cua Cong
ty T co léy dét 1én gdy sat 16' va sut lun nha cac ho dan, gay thiét hai ma Cong ty
N d3 boi thuong. Khi thi cong mong coc, chinh Cong ty T da ldy dat dé co khong
gian thi cong phan moéng, thi khi hoan thanh Cong ty T phai thuc hién viéc hoan
thd dé bao dam khic phuc thiét hai va bdo dam an toan cong trinh. Do do can
chap nhan gié tri cong viéc hoan tho 1a 47.000.000 dong.

[14.4] D6i v6i yéu cau hoan tra s tién thué don vi khic phuc thi cong 02
ram débc 1a 150.000.000 déng va s6 tién thuc hién bao che an toan cho cong trinh
1a 1.200.000.000 dong, yéu cau hoan tra so tién thué don vi khic phuc chi phi
khic phuc toan bo téng ham bi thAm nude 1a 300.000.000 déng thi cép so thim
khong chap nhan. Can ctr cac tai liéu hop dong thi hang muc, gia tri ram dbc va
bao che an toan cho cong trinh khong duoc cac bén thoa thuan, dong thoi khong
c6 tai liéu, chimg ctr dé xac dinh nén khong c6 c6 so giai quyét ma danh quyén
khoi kién cho nguyén don Cong ty N trong mdt vu an khac.
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[15] Vé bdi thuong chi phi ma Cong ty N bdi thuong cho cac hd dan lan
can: Toa an cap so thim chap nhan yéu cau ctia Cong ty N vé viéc budc Cong ty
T hoan tra lai s6 tién Cong ty N da bdi thuong cho 03 ho dan néi trén véi sb tién
130.000.000 dong 13 c6 can ctr, phu hop véi két luat ctia Bao cdo giam dinh thi vé
nguyén nhan syt lan, diém e diéu 8, diém d khoan 7 diéu 14 Hop dong thi cong sb
02 va tai Cam két thi cong v/v sat 10, sut lun cac nha xung quanh cong trinh ngay
14/5/2019 ctia Cong ty T.

[16] Vé ¥ kién cua dai dién Vién Kiém sat nhan dan thanh phd Pa Ning tai
phién toa khong phu hop véi phan tich nhan dinh trén ctia Hoi dong xét xir nén
khong dugc chp nhan.

[17] Tir nhing phan tich trén, HDXX thay cin chip nhan mot phan khang
c4o ctia Cong ty Trach nhiém hiru han N; chap nhan mot phan Quyét dinh Khang
nghi phic tham s6: 01/QD-VKS- KDTM ngay 30 thang 3 niam 2022 cia Vién
Kiém sat nhan dan quan Cam Lé, thanh ph6 Pa Nang; khong chap nhan khang
céo cta Cong ty C6 phan Pau tu Thuong mai Dich vu Xay dung Tva sira mot
phan Ban an dan sy so tham s6: 07/2022/KDTM-ST ngay 17 thang 03 nam 2022
ctia Toa 4n nhan dan quan Cam Lé, thanh phd Pa Ning theo huéng di phan tich
nhu trén.

[18] Vé an phi:

[18.1] An phi dan su so tham:

- Do chap nhan mdt phan yéu cau khai kién ctia Cong ty TNHH N Da Nang
nén Cong ty C6 phan Pau tu Thuong mai Dich vu Xay dung Tphai chiu an phi
DSST 14 44.000.000 + (1.184.587.760d x 0,1%) = 45.184.588 dong.

- Cong ty N Da Nang phai chiu an phi dan sy so thim déi voi phan yéu cau
khoi kién sd tién khdng duge chap nhan 1.697.000.000 dong l1a 12.000.000 +
(1.297.000.000 x 2%) = 37.940.000d.

- Cong ty T phai chiu an phi kinh doanh thwong mai so tham dbi voi yéu
cau phan t6 khong duoc chip nhan 1a 36.000.000 + 3% (1.458.739.606 -
800.000.000) = 55.762.188 dong.

[18.2] Do chap nhan khang cao nén Coéng ty TNHH N Pa Nang khong phai
chiu an phi phtic tham.

- Do khéng chap nhan khang c4o nén Cong ty C6 phan Pau tu Thuong mai
Dich vu Xay dung Tphai chiu 4n phi phac tham 14 2.000.000 dong.

[19] Vé chi phi t6 tung:
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Do yéu cau lién quan dén yéu cdu trung cau giam dinh ctia nguyén don
dugc chap nhan nén bj don Cong ty T phai chiu chi phi xem xét, thim dinh tai
chd 1a 2.000.000 dong, chi phi giam dinh 14 131.400.000 dong theo quy dinh tai
khoan 1 Piéu 157, Diéu 161 B6 luat TS tung dan sy. Bude Cong ty T c6 nghia vu
hoan tra cho Cong ty N s tién 133.400.000 dong ma Cong ty N di ndp tam tng
chi phi xem xét, tham dinh tai chd 2.000.000 déng, tam ung chi phi giam dinh
131.400.000 dong.

Vi cac lé trén:

QUYET PINH:

- Céin ctr vao Diéu 30, 35, 40, 91, 147, 148 va khoan 2 Diéu 308 B¢ luat T6
tung dan su;

- Can clr vao Diéu 357, 418 B0 luat Dan su;

- Can ct vao Diéu 138, 139, 145, 146 Luat Xay dung;

- Cin ctr vao Piéu 4, Piéu 6 cua Nghi dinh s6 37/2015/ND-CP ngay
22/4/2015 ctia Chinh phii Quy dinh chi tiét vé hop ddng xay dung;

- Cin ctr vao Nghi quyét 326/2016/UBTVQH ngay 30/12/2016 caa Uy ban
Thuong vu Qudc Hoi vé muc thu, mién giam, thu, ndp, quan 1y va st dung an phi
va 1€ phi Toa an.

Chép nhan mot phan khang céo cua Cong ty Trach nhiém hitu han N;

Khong chap nhan khang cdo ctia Cong ty C6 phan Pau tu Thuong mai Dich
vu Xay dung T,

Chép nhan mot phan Quyét dinh Khang nghi phuc tham sé: 01/QD-VKS-
KDTM ngay 30 thang 3 nam 2022 cta Vién Kiém sat nhan dan quan Cam L¢,
thanh phd Pa Néng;

Stra mdt phan Ban an dan sy so tham s6: 07/2022/KDTM-ST ngay 17
thang 03 ndm 2022 ciia Toa 4n nhan dan quan Cam L¢&, thanh phd Pa Niang.

Tuyén xu:

1. Chap nhan mot phan yéu cau khoi kién cia Cong ty Trach nhiém hitu
han N di véi Cong ty Co ph?m Pau tu Thuong mai Dich vu Xay dung Tvé viéc
“Tranh chdp hop dong xdy dung”:

1.1.Tuyén cham dat hop ddéng thi céng xdy dung cong trinh s6
02/2019/HDTC ngay 29 thang 4 nam 2019 duoc ky két giita Cong ty Trach nhiém
hiru han N d6i voi Cong ty Co phan Pau tu Thuong mai Dich vu Xay dung T.
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1.2. Budc Cong ty Co phan Pau tu Thuong mai Dich vu Xay dung Tphai
thanh toan cho Céng ty Trach nhiém hiru han N tong sb tién la: 3.184.587.760
dong (Ba ty, mdt tram tam muoi bon triéu, ndm tram tdm muwoi bdy ngan, bdy
tram sau muroi dong); trong d6 gébm: Phat vi pham hop dong 1a 2.601.500.000
ddng; chi phi hoan thd sb tién 47.000.000 ddng; Hoan tra gia tri vat tu la
106.047.760 ddng; Chi phi khic phuc thué don vi khac thuc hién hoan thanh
nhitng phan ma Céng ty T chua thi cong 13 300.040.000 dong va tién bdi thudong
cho dng Tran Thu, 6ng Nguyén Pha Tru va ba Nguyén Thi Th la 130.000.000
dong.

1.3. Ké tir ngdy ban an c6 hiéu luc phap luat (ddi véi trudng hop co quan
thi hanh an c6 quyén chi dong ra quyét dinh thi hanh 4n) hodc ké tir ngay c6 don
yéu cau thi hanh 4n ctia ngudi duoc thi hanh an (d6i v6i khoan tién phai tra cho
nguoi duoc thi hanh) cho dén khi thi hanh 4n xong, hang thang bén phai thi hanh
an con phai chiu khoan tién 13i d6i v6i s tién cham tra twong Gmg véi thoi gian
cham tra theo mirc 13i suat quy dinh tai Piéu 357 B luat Dan su.

2. Khéng chap nhan mot phan yéu cau khoi kién cua Cong ty N Pa Nang
d6i vai s6 tién chi phi khic phuc thué don vi khac thuc hién hoan thanh nhiing
phan ma Cong ty C6 phan Pau tu Thuong mai Dich vu Xay dung Tchua thi cong
1a 1.697.000.000 dong (Mot ty sdu tram chin muwoi bay triéu dong).

3. binh chi giai quyét yéu cau phan t6 ciia Cong ty Co phan Pau tu Thuong
mai Dich vu Xdy dung Tdéi véi yéu cau budc Cong ty Trach nhiém hiru han N
thanh toan gia tri phan coéng trinh ma Cong ty C6 phan Pau tu Thuong mai Dich
vu Xay dung Tda thuc hién dugc 1a 3.465.338.525 déng, l1ai cham tra tam tinh tur
ngay 05/11/2019 dén ngay 17/3/2022 (13i suat 10%/nam) la 820.130.118 dong cua
Cong ty Co phﬁn Pau tu Thuong mai Dich vu Xay dung Tva gia tri vat tu, thiét bi
1a 1.458.739.606 dong.

Danh quyén khoi kién cho Cong ty C6 phan Pau tu Thuong mai Dich vu
Xay dung Tvé viéc budc Cong ty Trach nhiém hiru han N phai tra gid tri phan
cong trinh ma Cong ty Co phan Pau tu Thuong mai Dich vu Xay dung Tda thuc
hién dugc trong mot vu an khéc, theo quy dinh tai Piéu 218 B luat T tung dan
Su.

4. An phi dan sy:

4.1. An phi so tham:
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a. Cong ty Co phan Pau tu Thuong mai Dich vu Xay dung Tphai chiu
45.184.588 dong an phi kinh doanh thwong mai so tham d6i v6i yéu cau cia
nguyén don dugc chip nhan va phai chiu 55.762.188 ddng ddi véi yéu cau cau
phan t6 khong duoc chip nhan, nhung dugc khiu trir vao vao 56.664.184 dong
tién tam Ung an phi d3 ndp theo bién lai thu tam Ung an phi, 16 phi Toa an sb
0008746 ngay 07/4/2021 ctia Chi cuc thi hanh an dan sy quan Cam L&, thanh phé
Pa Ning. Cong ty C6 phan Pau tu Thuong mai Dich vu Xay dung Tcon phai ndp
44.282.592 ddng an phi kinh doanh thuong mai so tham.

b. Cong ty Trach nhi€ém hitu han N phai chiu &n phi kinh doanh thuong mai
so tham 13 37.940.000 dong nhung duoc khiu trir vao 56.583.284 dong tién tam
mg 4n phi da ndp theo bién lai thu tam ung an phi, 1é phi Toa 4n s6 0001016
ngay 23/3/2020 cua Chi cuc thi hanh an dan sy quan Cam L¢, thanh phd Pa Nang.
Hoan tra Cong ty Trach nhiém hitu han N s6 tién 18.643.284 dong.

4.2. An phi phiic tham:

a. Cong ty TNHH N Pa Ning khong phai chiu an phi phuc tham,
hoan tra cho Cong ty Trach nhiém hitu han N s6 tién tam tng an phi phuc tham da
ndp 1a 2.000.000d theo Bién lai thu sé 0001809 ngay 05/4/2022 cua Chi cuc Thi
hanh an dan sy quan Cam L¢, thanh phé Pa Nang.

b. Cong ty C6 phan Pau tu Thuwong mai Dich vu Xay dung Tphai chiu an
phi phuc tham 13 2.000.000 déng, nhung dugc trir vao so tién tam tng an phi phuc
tham da ndp 13 2.000.000d theo Bién lai thu s6 1814 ngay 08/4/2022 ctia Chi cuc
Thi hanh 4n déan sy quan Cam L&, thanh phd Pa Néng.

5. V& chi phi td tung: Cong ty C6 phan Pau tu Thuong mai Dich vu Xay
dung Tphai chiu chi phi xem xét, tham dinh tai chd 1a 2.000.000 dong, chi phi
giam dinh 1a 131.400.000 dong.

Budc Cong ty C6 phan Pau tu Thuong mai Dich vu Xay dung Tco nghia vu
hoan tra cho Cong ty Trach nhiém hitu han N s tién 133.400.000 dong ma Cong
ty Trach nhiém hitu han N da ndp tam ung chi phi xem xét, tham dinh tai chd
2.000.000 dong, tam tmg chi phi giam dinh 131.400.000 dong.

6. Ban &n phic tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luét thi hanh an
dan sy thi nguoi dugc thi hanh an, nguoi phai thi hanh an c6 quyén thoa thuén thi
hanh 4n, quyén yéu cau thi hanh 4n, tu nguyén thi hanh an hoic cudng ché thi
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hanh an theo quy dinh tai Piéu 6,7,9 Luat thi hanh 4n dan su. Thoi hiéu thi hanh
an duoc thuc hi¢n theo quy dinh tai Diéu 30 Luét thi hanh an dén su.

Noi nh4n: TM. HQI PONG XET XU PHUC THAM

- Cdc dwong su; THAM PHAN - CHU TQA PHIEN TOA
- TAND quagn Cam Lé;

- Chi cuc THADS qudn Céam Lé; X 1o 4 y
- VKSND Tp. D Ning; DA ko va dong diu
- Luu: Ho so vu an (1b), To nghiép

vu - Van phong (1b).

Vii Viét Diing
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