TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH AN GIANG Doc 1ap - Tw do - Hanh phuc

Ban 4an s6: 42/2021/DS-PT
Ngay: 05/4/2021

V/v “Tranh chip hop dong gia
cong, bdi thudng thiét hai”

, ‘ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH AN GIANG

- Thanh phan Hpi dong xét xir phiic thdm gom c0:

Thdm phan - Chii toa phién toa: ba Nguyén Thi Minh Phuong.

Cdc Tham phan: ong Cao Minh Lé;

ba Ngo Ngoc Phi.

- Thw ky phién toa: 6ng Ngdé Huynh Puc - Thu ky Toa an nhan dan tinh
An Giang.

- Dgi dién Vién kiém sdt nhén din tinh An Giang: 6ng Pham Truong San
- Kiém sat vién.

Trong ngay 05 thang 04 nam 2021 tai try s¢ Toa 4n nhan dan tinh An
Giang xét xu phuc tham cdng khai vu an dan sy thy ly s6 10/2021/TLPT-DS
ngay 06/01/2021 vé viéc “Tranh chap hop dong gia cong, boi thuong thiét hai”.

Do Ban &n dan su so tham s 220/2020/DS-ST ngay 03/11/2020 cua Toa
an nhan dan huyén C, tinh An Giang bi khang cdo.

Theo Quyét dinh dua vu 4n ra xét x@r phac tham sd 40/2021/QD-PT
ngay 01/3/2021, giira cac duong su:

- Nguyén don: Cong ty trach nhiém htru han dich vu D (sau day goi tat 1a
cong ty D); dia chi: phuong C, quan NK, thanh ph6 T. Nguoi dai dién theo
phap luat: 6ng L& Thanh G, sinh nam 1992 — Giam doc.

- Bi don: ba Nguyén Thi N, sinh nim 1975; noi cu tra: To 6, ép TP, xa
TMT, huyén C, tinh An Giang.

Nguoi khang cao: Cong ty trach nhiém hiru han dich vu D.
Céc duong su déu c6 mat tai phién toa.

NOI DUNG VU AN:
Theo ndi dung an so tham:

Theo don khéi kién ngay 05/8/2020 va trong qud trinh gidi quyét vu dn,



Cong ty D trinh bay:

Ngay 13/11/2019, Cong ty D da ky hop dong thi cong lap dat 05 phong
karaoke voi ba N, theo d6 phia Cong ty s& lap dat 05 phong karaoke véi tong gia
tri 12 535.000.000 dong, khi ky hop déng Cong ty D di tam umg 100.000.000
ddng, s tién con lai 1a 435.000.000 dong thi chia 1am 02 dot thanh toan:

+ Dot 1: thanh toan sb tién 385.000.000 dong vao ngay 30/11/2019 khi
hoan thién thi cong;

+ Dot 2: thanh toan sb tién 50.000.000 déng vao ngay 30/01/2020 khi hoan
thanh nghia vu bao hanh 02 thang.

Tinh dén‘ ngay 09/3/2020, ba N chi méi thanh toan dugc s6 tiép
350.000.000 dong, con ng lai 185.000.000 dong, phia Cong ty D da hoan tat
nghia vy, ban giao cong trinh va hét thoi gian bao hanh.

Ngay 20/6/2020, ba N dién thoai bao c6 01 phong karaoke bi 18i do d3 hét
thoi gian bao hanh nén Cong ty D s€ ct tho stra chita nhung ba N phai chiu chi
phi, ba N dong y nén ngay 23/6/2020 phia Cong ty D cir tho dén tién hanh sta
chita, tong chi phi 12 2.150.000 dong.

Yéu cau ba Nguyén Thi N thanh toan cac khoan tién:

- S tién 185.000.000 déng con ng chua thanh toan theo hop d(*)ngq thi
cong ngay 13/11/2019 va tinh tién 1ai suat theo quy dinh cua phap lut ké tur
ngay 09/3/2020 cho dén khi ba N thanh toan hét so tién.

- S6 tién 2.150.000 dong tién vat tu thay thé va cong sita chita 01 phong
karaoke vao ngay 23/6/2020.

Péi v6i ¥ kién yéu cau khau trir s6 tién 50.000.000 dong ma ba N giao cho
6ng Pham Buc T thi Cong ty D xéc dinh 6ng T va Cong ty D khong c6 moi lién
h¢ gi cting nhu Cong ty khong c¢6 nhén s6 tién 50.000.000 dong nay nén Cong ty
khong dong y khau trir. Viéc ba N giao tién védi 6ng T nhu thé nao 1a viéc riéng
ctua 6ng T vdi ba N, khong lién quan trong vu an nay.

Vé viée ba N chi dong y tra 70.000.000 dong, con 65.000.000 dong la bu
tror vigc Cong ty vi pham hop dong thi Cong ty khong dong y, do Cong ty da
hoan ‘thanh cbng trinh, ban giao cho ba N va dugc ba N nghiém thu, viéc ba N
cho rang khong stra chira, khong bao hanh 1a khong dung.

Nguyén don khong dong ¥ véi yéu cau phan t6 ctia ba N:

+ Pbi voi yéu cau vé viée budc Cong ty chiu phat chdm ban giao cong trinh
cho ba: 3.000.000d/ngay x 55 ngay = 165.000.000 dong (mdt tram sau muoi lam
triéu dong) thi theo gidy t& the hi¢n Cong ty da ban giao cong trinh cho ba N vao
ngay 17/01/2020 doi chieu vdi hop dong thi Cong ty da ban giao ding thoi gian
thoa thuan, khong c6 cham tre.

+ Doi v6i yéu clu bude Cong ty chiu phat vi pham hop dong 1a 8% gié tri
hop dong: 8% x 535.000.000 dong = 42.800.000 dong, theo ba N cho rang Cong



ty da thi cong khong dam bao chat luong va c6 hanh vi thao d& cac card van
hanh phong karaoke thi Cong ty xac dinh Cong ty da hoan thanh cong trinh
dung theo nhu hop dong va duoc ba N chap nhan nghiém thu ciing nhu cho dén
nay Cong ty khdng c6 hanh vi thao d& vat dung hay thiét bi nao cua cac phong
karaoke nén Cong ty khong chap nhéan theo yéu cau ctia ba N.

Theo don trinh bay y kién va phan t6 ngay 03/9/2020 va trong qud trinh
gidi quyét vu an, bi don ba Nguyén Thi N trinh bay:

Truée khi ba cung Cong ty D (6ng G) ky hop dong thi céng ngay
13/11/2019 thi ba c6 ky véi Cong ty H (6ng T) hop ddng kinh té ngay 30/9/2019
va ba c6 giao cho 6ng T s6 tién 50.000.000 dong. Sau d6 6ng T va ong G thoa
thuan ban giao hop dong va cong trinh tir Cong ty H sang cho Céng ty D.

Theo hop dong thi cong ky két vai Cong ty D thé hién Cong ty s& lap dat
cho ba 05 phong karaoke véi tong gia tri 1a 535.000.000 dong, khi ky hop dong
Cong ty dd tam tng 100.000.000 dong, s tién con lai 1a 435.000.000 dong thi
chia 1am 02 dgt thanh toan:

+ Dot 1: thanh toan sb tién 385.000.000 dong vao ngay 30/11/2019 khi
hoan thién thi cong;

+ Pot 2: thanh toan s tién 50.000.000 dong vao ngay 30/01/2020 khi hoan
thanh nghia vu bao hanh 02 thang.

~ Trén thyc t€, ba da thanh toan cho Cong ty tong 6 tién 400.000.000 dong,
gom giao cho 6ng T 50.000.000 dong va Cong ty D 350.000.000 dong. Ba c6 ky
tén vao giay ngay 09/3/2020 nhung ba chua c6 doc lai nd1 dung.

Ngay 23/6/2020, Cong ty c6 cir nhan vién dén sira 01 phong karaoke cho
ba véi chi phi 2.150.000 dong.

Do d6 d6i voi yéu cau khdi kién cua nguyén don: ba x4c dinh chi con ng sb
tién 135.000.000 dong (mdt trim ba muoi 1am triéu dong) va chi phi sta chira 1a
2.150.000 ddng, trong d6 ba dong y tra 70.000.000 dong (bay muoi triéu dong)
va chi phi sira chita 1 2.150.000 dong, con 65.000.000 dong (sau muoi 1am triéu
d6ng) thi bu trir do vi pham nghia vu hop ddng do khéng stra chira, khic phuc
chét luong, khong thuc hién nghia vu bao hanh.

Pong thoi ba c¢é yéu cau phan t:
- Yéu cdu Cong ty chju phat chdm ban giao cong trinh cho ba:

3.000.000d/ngay x 55 ngay = 165.000.000 déng (mdt trim sau muoi lam triéu
dong); ba co ky tén vao gidy ban giao nghiém thu ngay 17/01/2020.

- Yéu cau Cong ty chiu phat vi pham hop dong 1a 8% gia tri hop dong: 8%
x 535.000.000 dong = 42.800.000 dong do COng ty da thi cong khong dam bao
chat luong va c¢6 hanh vi thdo do cac card van hanh phong karaoke.

Tai Bén &n ddn sw so thim s6 220/2020/DS-ST ngay 03/11/2020 ciia Tda
dn nhan din huyén C, tinh An Giang tuyén xu'



Qhép nhan toan bd yéu cau khoi kién cua nguyén don Cong ty D. Bugc ba
Nguyén Thi N c6 nghia vu tra cho Cong ty s tién 198.850.000 dong (mdt tram
chin muoi tdm triéu tdm tram nam muoi ngan dong).

Chép nhan mot phan yéu cau phan té‘cﬁa bi don ba Nguyén Thi N. Budc
Cong ty D c6 nghia vy tra cho ba N so tien 144.000.000 dong (mot tram bon
muoi bon tri¢u dong).

_ Khong chap nhan mot phﬁp yéu cau phan t6 cua bi don ba Nguyén Thi N
ve€ s0 tién 42.800.000 dong (bon muoi hai tri¢u tam tram ngan dong) phat vi
pham hop dong.

Ngoai ra Ban an so thim con tuyén vé an phi dan su so tham, quyén khang
cdo va quyén yéu cau thi hanh an cta cac duong su.

Sau khi xét xtr so tham:

Ngay 10/11/2020 Cong ty D khang cao Ban an so tham, stra an so thérp
theo huong khong chap nhén yéu cau phan t6 cua ba N, buoc Cong ty phai boi
thuong so tien 144.000.000 dong.

Tai phién toa phic tham: nguyén don van gitt nguyén yéu cau khoi kién
va yéu cau khang cao, cac duong su khong thoa thuan dugc vdi nhau vé viée
giai quyét vu an.

Phan tranh luan:

Nguyén don: khong déng ¥ yéu cau phan tb cua bi don, viée Cong ty cham
ban giao cong trinh 1a do phia ba N yéu cau, Cong ty khong c6 15, khi nhan ban
giao ngay 17/01/2020 ba N co ky tén vao bién ban nhung khong co v kién gi.
Cong ty chi thi cong, lap rap phong karaoke, con phan may lanh, hé théng dién
trong phong karaoke hu hong thi khdng cé trong hop dong nén Cong ty khong
chiu trach nhiém. Dé nghi Hoi déng xét xur chép nhan khang cdo cua nguyén
don, khong chap nhan yéu cau phan tb ctia ba N.

Bi don: phia Cong ty thuc hién hop ddng khong ding theo hop dong, ban
giao cong trinh khong dung thoi han, tré 48 ngay gay thiét hai cho ba nén phai
c6 nghia vu boi thuong cho ba. Ngoai ra ba da thanh toan cho Cong ty
450.000.000d, chi con ng Cong ty 135.000.000d va phi stra chira 2.150.000d,
yéu cau Hoi dong xét xir xem xét khong chap nhan khang cdo ctiia nguyén don.

Pai dién Vién kiém sat nhan dan tinh An Giang phat biéu:

+ Vé thu tuc t6 tung: Cong ty D khang c&o va ndp tam 1'J:ng an phi trong han
ludt dinh nén dugc Toa &4n nhin dan tinh An Giang thu 1y giai quyet ding quy
dinh. Hoi dong xét xir da chap hanh day du quy dinh ctia B luat T6 tung dan su

tu khi thy Iy vu an d‘en, khi xét xir. Cac duong sy ciing chap hanh ding cac quy
dinh cta phap luat vé t6 tung.

+ V& ndi dung giai quyét vu an:



Cin clr vao cac ching cir co trong hd so vy 4n thi cdp so tham chap nhan
yéu cau khoi kién cta nguyén don, budc ba N phai tra cho Cong ty D sd tién
185.000.000d va 1ai suat tong cong 198.850.000d va chip nhan yéu ciu phan to
ctia ba N, budc Cong ty D phai bdi thuong cho ba N sé tién 144.000.0004 1 c6
cin ctr. Cong ty D khang cao nhung khong cung cap duoc ching ¢ méi nén
khong co6 co s¢ chap nhan. Bé nghi Hoi dong xét xur ap dung khoan 1 Piéu 308
B luat T tung dan sy, khong chap nhan khang céo cua Cong ty D, giir nguyén
Ban 4n so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li¢u, ching cir c6 trong ho so vu an da duogc
xem x¢ét tai phién toa, Hoi dong xét xir nhan dinh:

[1] Vé thu tuc khang céo:

’ Cong ty D khang cao va ndp tam ting an phi trong han luat dinh nén dugc
chap nhan.

[2] V& ndi dung vu 4n:

Pbi v6i sb tién 185.000.000d, phia Cong ty yéu cau ba N phai tra do vi
pham hop d6ng, 4n so tham budc ba N tra cho Cong ty 185.000.000d va lai suét
tong cong 1a 198.850.000d. Tai phién toa ba N cho rang da tra cho Cong ty
450.000.000d, chi con thiéu 85.000.000d. Tuy nhién, ba N khdng khang céo nén
khéng xem xét.

[3] Xét khang cdo cua Cong ty:

Ba N cho rang trong hop dong thi cong ngay 13/11/2019 c6 thoéa thuan phia
Cong ty s& hoan tat cong trinh ban giao cho ba 05 phong karaoke vao ngay
30/11/2019, nhung dén ngay 17/01/2020 Cong ty méi ban giao, lam thiét hai 48
ngay khong kinh doanh duoc, nén yéu cau Cong ty phai boi thuong thiét hai 01
ngay 3.000.000d nhu thoa thuan trong hop doéng ngay 13/11/2019. Ban an so
tham chip nhan mot phan yéu ciu phan t6 cta ba N, budc Cong ty tra cho ba N
144.000.000d, phia Cong ty khéng dong ¥ nén khang cao.

Xét thiy: tuy tai hop dong thi cong ngay 13/11/2019 va thoa thuan giita ba
N va dng L& Thanh G (BL 141) c6 ndi dung: néu Cong ty thi cong cham tré va
ban giao khong dang tién do thi s& boi thudong cho ba N mdi ngay 3.000.000d.
Phia Cong ty cho rang ban giao cong trinh tré han 13 do ba N yéu cau, ba N thi
khong thtra nhén 101 trinh bay cia Cong ty. Qua xem xét cac tai li¢u, chimg cu
c6 trong ho so thi thay, vao ngay 17/01/2020 Cong ty ban giao nghiém thu
phong karaoke cho ba N (BL 140), tai thoi dlem nay ba N da chip nhan ky tén
ban giao nghiém thu, ma khong cé y kién gl vé viéc Cong ty ban giao cong trinh
tré hon thoa thuan. Pén ngay 09/3/2020 (gan 2 thang sau) ba N va 6ng G c6 lap
van ban thé hién viéc ba N con no Cong ty 185.000.000d, cam két dén ngay
16/3/2020 s& thanh toan hét va tai vin ban ngay 09/3/2020 nay ba N van khong
c6 v kién gi vé viéc Cong ty ban giao cong trinh tré han. Mit khac, ngay



23/6/2020 Cong ty cé stra chita 01 phong karaoke, ba N van thdng nhat con ng
Cong ty 2.150.000d va dong y tra ma khong co yéu cau khau trir thiét hai cho
ba.

Ngoai ra, tai phién toa phac tham ba N thira nhan tit ca cac cudc trao doi
qua mang xa hoi Zalo giira ba va 6ng Geo trong hd so vy 4n 1a do ba cung cap
cho Toa an. Tuy nhién, ciing khong c6 ndi dung nao thé hién viéc ba N c6 dé
cap dén viéc Cong ty vi pham hop dong yéu cau boi thudng, ma chi co noi dung
Cong ty yéu cau ba N thanh toan ng, cho dén khi Cong ty khei kién yéu cau ba
N phai tra 185.000.000d thi ba N méi c6 yéu cau phan to.

Tir nhitng nhan dinh néu trén cho thay, phia Cong ty cho rang viéc ban giao
cong trinh tré han so v&i thoa thuan trong hop dong 1a do phia ba N yéu cau 1a
c6 co s& chap nhan. Nhu vay, phia Cong ty hoan toan khong co 13i trong viéc
ban giao cong trinh cham. Cip so tham nhan dinh Céng ty khong cung cap duoc
tai liéu, ching ctr chimg minh viéc thdéa thuan lai thoi gian ban giao, cling nhu
ba N khdng thira nhan, dé tir 6 chap nhan yéu cu phan t6 ctia ba N, budc Cong
ty phai tra cho ba N 144.000.000d 1a chua xem xét toan dién chimg cir ctia vu
an. Do d6, khang céo ctia Cong ty 13 c6 cin ctr nén duoc chap nhan. Hoi dong
xét xtr khong chap nhan dé nghi ciia Vién kiém sét, stta Ban an so thim theo
huéng khong chip nhan toan bd yéu ciu phan té cta ba N, khong budc Cong ty
phai tra cho ba N 144.000.000d.

[4] V& 4n phi so tham: do chap nhan khang cdo ciia nguyén don nén an phi
so tham dugc tinh lai nhu sau:

Yéu cau khoi kién dugc chip nhan va yéu cau phan t6 cua ba N khong
dugc chap nhan nén Cong ty D khdng phai chiu 4n phi so tham, duoc nhan lai
4.675.000d tam tGng an phi d& ndp theo bién lai thu s6 0003596 ngay 11/8/2020
cua Chi cuc Thi hanh an dan sy huyén C.

Ba N phai chiu an phi ddi véi yéu cu cta nguyén don duoc chdp nhan
(198.850.0004) 1a 9.942.500d, d6i v6i yéu cau phan t6 khong dugce chap nhan
(144.000.000d¢ + 42.800.000d) 14 9.340.000d. Téng cong ba N phai chiu
19.282.500d. Khau trir vao 5.195.000 dong tam tng an phi da ndp theo bién lai
thu sb 0003653 ngay 03/9/2020 cua Chi cuc Thi hanh 4n dan su huyén C, ba N
phai nop thém 14.087.500d.

[5] Vé 4n phi phtic tham: do sira 4n so thAm nén nguoi khang céo khéng
phai chiu, dugc nhén lai tam Gng an phi da ndp.

Cac pl}én quyét dinh khac cta ban an so tham khong bi khang céo, khang
nghi, Ho1 dong xét xtir khong xem xét.

Vi cac 1€ trén,
QUYET PINH:

Can ci vao khoan 2 Diéu 308, khoan 2 Piéu 148 Bo luat T6 tung dan su
nam 2015;



7 Khoan 2 Piéu 29 Nghi quyét 326/2016/I~JBTVQH14 ngay 30/12/2016 cua
Uy ban Thuong vu Qudc hoi vé mirc thu, mi€n, gidm, thu, ndp, quan ly va su
dung an phi va I¢ phi Toa an.

Chap nhan khang cdo ctia Cong ty trach nhiém hiru han dich vu D.

Stra Ban 4n dan sy so tham s 220/2020/DS-ST ngay 03/11/2020 ciia Toa
an nhan dan huyén C vé yéu cau phan to cua ba Nguyen Thi N.

Tuyén xur:
1. Chap nhan toan bd yéu cau khai kién cta nguyén don Cong ty D.

Buoc ba Nguyén Thi N c6 nghia vu tra cho Cong ty trach nhiém hitu han
dich vu D s0 tién 198.850.000 dong (mot tram chin muoi tdm triéu tdm tram
nam muoi ngan dong).

2. Khong chap nhéan toan bd yéu cau phan té caa ba Nguyén Thi N vé viéc
yéu cau Cong ty D phai tra sb tién 144.000.000 ddng (mdt traim bén muoi bdn
triéu dong) do vi pham hop dong va viéc yéu cau Cong ty D phai tra s tién
42.800.000 d6ng (bon muoi hai triéu tdm trim ngan dong) phat vi pham hop
dong.

3. V& an phi so tham:

Qéng ty D dugc nhan lai 4.675.000d tam Umg an phi da ndp theo bién lai
thu s6 0003596 ngay 11/8/2020 cua Chi cuc Thi hanh 4n dan su huyén C.

Ba N phai chiu 19.282.500d4. Khau trir vao 5.195.000 dong tam tmg an phi
da nop theo bién lai thu s6 0003653 ngay 03/9/2020 cta Chi cuc Thi hanh &n
dan su huyén C, ba N phai ndp thém 14.087.500d.

4. Vé an phi phuc tham:

, Cong ty D dugc nhan lai 300.000d tam ing an phi da ndp theo bién lai thu
s0 0008460 ngay 12/11/2020 ctia Chi cuc Thi hanh &n dan sy huyén C.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2 Luat
Thi hanh an dén sy thi nguoi duoc thi hanh an, nguoi phai thi hanh an c6 quyén
théa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hodc bi
cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luat Thi hanh
an dan sy; thot hiéu thi hanh an dan sy dugc thuc hién theo quy dinh tai Piéu 30
Luat Thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.
Noi nhin: TM. HQI PONG XET XU
- TAND Ciép cao tai TP.HCM,; P

- VKSND tinh An Giang; THAM PHAN — CHU TOQA PHIEN TOA
- TAND huyén Chau Phu,

- THADS huyén Chéu Phu;

- Van phong;

- Phong KTNV & THA;

Nguyén Thi Minh Phuong



- Toa Dén sy;
- Duong su;
- Luu ho so.



