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Ngay 08 - 7 - 2020

V/v Tranh chap hop dong
mua ban can ho

, ~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN 8 - THANH PHO HO CHI MINH

- Thanh phan Hgi dong xét xi so' tham gém co:

Tham phén - Chui toa phién tda: Ong Nguyén Van Thanh

Cac Hgi tham nhan dan:

1. Ba Nguyén Thanh Van
2. Ba Nguyén Thi Nam

- Thu ky phién toa: Ong Duong Qudc Thai — Thu ky Toa an nhan dan Quan
8, Thanh pho H6 Chi Minh.

- Dgi dign Vign kiém st nhan dan Qugn 8, Thanh phé Hé Chi Minh tham
gia phién toa: Ong Phan Xuan Hién — Kiém sét vién.

. Ngay 08 thang 7 nam 2020, tai tru s Tda 4n nhan dan Quén 8, Thanh phd
Ho Chi Minh xét xu so tham cdng khai vu an dan sy thu 1y so: 358/2017/TLST-D$
ngay 02 thang 11 nam 2017 vé “Tranh chap hop ddng mua ban can ho”, theo Quyét
dinh dua vy an ra xet xu s6: 162/2020/QbXXST-DS ngay 26 thang 5 nam 2029 va
Quyeét dinh hodn phién toa so: 50/2020/QDST-DS ngay 17 thang 6 nam 2020, gitra
cac duong su:

1. Nguyén don: Ong Nguyén Minh H, sinh nim 1976; dia chi: 62-64 T,
Phuong 1, thanh pho V, tinh Ba Ria - Viing Tau. (vang mat)

Nguoi dai dién hop phép cia nguyén don: Ong Nguyén Minh H, sinh nim
1974; dia chi: 62-64 T, Phuong 1, thanh phd V, tinh Ba Ria - Viing Tau, la ngudi
dai di¢n theo uy quyén cua nguyén don, theo Hop dong ty quyén sé cong chang:
7826, qyyen s6 10 TP/CC-SCC/HDGD, 1ap ngay 27/10/2017 tai Phong Cong
chung so 1, thanh pho V, tinh Ba Ria — Viing Tau. (cO mat)

2. Bi don: Cong ty TNHH Thuong mai - Xay dung V; dia chi try s¢: 312-314
T, Phuong 13, Quan 8, Thanh pho Ho Chi Minh.



Nguoi dai dién hop phap cua bi don: Ong Nguyén Vin M, sinh nim 1962;
chirc vu: Giam doc Cong ty, 1a nguoi dai dién theo phap luat caa Cong ty (vang
mat).

NQI DUNG VU AN:

~ Tai Don khoi ki¢n dé ngay 09 thang 5 nam 2017 va trong qua trinh giai
quyet vu an, nguyén don va nguoi dai dién hop phap cua nguyén don trinh bay:

Vao cac ngay 10/6/2011, 13/6/2011, 30/8/2011, 21/9/2011 va 12/01/2012,
Ong Nguyén Minh H va Cong ty TNHH Thuong mai - Xay dung V (goi tat la
Cong ty V) co ky 07 (bay) Hop déng mua ban cin ho tai Du 4n Chung cu cao cap
V, noi dung cac hop dong cu thé nhu sau:

- Hop dong s6: 134B/2011/HPMBCH-VHP ngay 10/6/2011, loai cin h¢
B2C-LB, tang 19; gﬁén tich can ho: 82,44 m?; tong gia tri can ho da bao gom VAT
la 1.566.360.000 dong.

- Hop dong so: 153B/2011/HPMBCH-VHP ngay 13/6/2011, loai can ho B3-
LB, tang 19; dié:n tich can ho: 83,09 m?; tong gia tri can ho da bao gom VAT la
1.578.710.000 ddng.

- Hop dong so: 155B/2011/HPMBCH-VHP ngay 13/6/2011, cin ho B3-LA,
tang 20; dién tich can h¢: 83,09 m?; tong gia tri cin ho di bao gom VAT Ila
1.578.710.000 dong.

- Hop dong so: 157B/2011/HDMBCH-VHP ngay 30/8/2011, can ho B3-LB,
taing 3; dién tich can ho: 82,57 m? tong gia tri can ho da bao gom VAT la
1.568.830.066 dong.

- Hop dong s6: 166B/2011/HDMBCH-VHP ngay 21/9/2011, can ho B3-LB,
ting 14; dién tich can ho: 83,09 m’; tong gid tri can ho da bao gdm VAT la
1.578.710.000 dong.

- Hop dong s6: 217B/2011/HPMBCH-VHP ngay 12/01/2012, can ho A2-
LA, tang 3; dién tich can h¢: 108,58 m?; tong gia tri can ho da bao gom VAT la
2.063.020.000 dong.

- Hop dong so: 218B/2011/HPMBCH-VHP ngay 12/01/2012, cin hy A2-
LB, tang 3; dién tich can ho: 108,58 m?; tong gia tri can ho da bao gdm VAT la
2.063.020.000 dong.

Thoi han bén ban ban giao can ho theo cac hop dong 1a quy I nam 2013
(30/3/2013). Néu thoi gian ban giao can h¢ cham qua 03 thang (qua 30/6/2013) thi
bén ban s& chiu phat 1ai suit ngin han (ky han 06 thang) cua Ngan hang ngom
thuong N, nhung viéc cham ban giao cin ho khong dugc qua 01 nim ké tir ngay
30/3/2013 Ké tir ngay 30/3/2014, bén ban chua ban giao cin hd cho bén mua thi
bén ban chiu phat 15% trén tong gid tri di thanh toan.



Ngoai cac diéu khoan vé quyén va nghia vu dugc thoéa thuan tai cac Hop
d6ng mua ban can ho; phuong thic thanh todn va cac noi dung co lién quan dugc
cac bén thoa thuan va thuc hién theo cac phu luc kém theo hop ddng gém: Phu luc
hop ddng s6 01/PLHP-VHP; 02/PLHD-VHP; 03/PLHD-VHP va 04/PLHD-VHP
tuong Gng véi ting hop dong.

Ngay sau khi ky két cac hop dong Ong Nguyen Minh H da thanh toan cho
Cong ty V téng s6 tién 11.303.103.500 ddng cho céc hop dong, theo cac Phiéu thu
sé PT02 ngay 10/6/2011 (s tién 1.488.042.000 dong), PTO3 ngay 13/6/2011 (sb
tién 1.499.774.500 dong), PT04 ngay 13/6/2011 (sé tién 1.499.774.500 dong),
PTO1 ngay 30/8/2011 (s6 tién 1.396.000.000 dong), PTO5 ngay 21/9/2011 (sé tién
1.499.774.500 dong), PT18 ngay 12/01/2012 (s6 tién 1.959.869.000 dong) va PT19
ngay 12/01/2012 (s6 tién 1.959.869.000 dong). Tuy nhién, tinh dén thang 4/2017,
phia Céng ty V van chua hoan thanh du &n va khong thé tién hanh ban giao cin ho
nhu da thoa thuan trong hop dong va cling khong dua ra dugc bt ky phuong an
khic phuc hau qua nao doi véi nguyén don. Viéc Cong ty V cham tré trong viéc
ban giao can ho néu trén da vi pham nghia vu hop dong va gay thiét hai nghiém
trong dén quyen va lgi ich hop phap cua 6ng H nén ba khai kién va yéu cau Toa an
giai quyét cac van dé sau doi véi bi don Cong ty V:

- Tuyén cham dat 07 (bay) Hop dong mua ban cin ho s6:
134B/2011/HPMBCH-VHP ngay 10/6/2011; hop dong s6: 153B/2011/HPMBCH-
VHP ngay 13/6/2011; hop ddng sé: 155B/2011/HPMBCH-VHP ngay 13/6/2011;
hop dong sé: 157B/2011/HPMBCH-VHP ngay 30/8/2011; hop dong sb:
166B/2011/HPMBCH-VHP ngay 21/9/2011; hop ddng s6: 217B/2011/HPMBCH-
VHP ngay 12/01/2012 va hop dong sb: 218B/2011/HPMBCH-VHP ngay
12/01/2012, duoc ky két gitra Ong Nguyén Minh H va Cong ty TNHH Thuong mai
- Xay dung V.

- Bugc Cong ty TNHH Thuong mai - Xay dung V hoan tra cho dng H s tien
11.303.103.500 dong.

- Buoc Cong ty TNHH Thuong mai - Xay dung V tra cho dng H sé tién lai
phat sinh trén s tién gdc da thanh toan, theo mac 4 suat huy dong tién gui (ky
han 12 thang) cia Ngan hang nha nudéc la 5%/nam, tam tinh tr ngay 12/01/2012
dén ngay 11/01/2017 1a: 11.303.103.500 ddng x 5%/ndm x 5 nim = 2.825.775.875
dong.

Bi don Cong ty TNHH Thuong Mai — Xay dung V d3 dugc Toa an tong dat
thong béo thu Iy vu an va da nhiéu lan triéu tap hop 1& nhung nguoi dai dién hop
phap cta bi don khéng c6 mat nén Toa an khong lay duoc 10i khai va khéng tién
hanh hoa giai duoc.

Tai phién toa,



Nguoi dai dién hop phap cua nguyén don xé4c dinh thay doi, bo sung yéu cau
khai khai kién, cu thé nhu sau:

- Yéu cau Toa an tuyén bd 07 (bay) Hop déng mua ban cin ho s6:
134B/2011/HPMBCH-VHP ngay 10/6/2011; hop dong s6: 153B/2011/HPMBCH-
VHP ngay 13/6/2011; hop dong sé: 155B/2011/HPMBCH-VHP ngay 13/6/2011;
hop dong sb: 157B/2011/HPMBCH-VHP ngay 30/8/2011; hop dong sé:
166B/2011/HPMBCH-VHP ngay 21/9/2011; hop dong s6: 217B/2011/HPMBCH-
VHP ngay 12/01/2012 va hop dong sb: 218B/2011/HPMBCH-VHP ngay
12/01/2012, duoc ky két gitra Ong Nguyén Minh H va Cong ty TNHH Thuong mai
- Xay dung V 1a v hiéu. Vi bj don chua dap tng du cac didu kién dé ky hop dong
mua ban cin ho theo quy dinh cua phap luat nhung van tién hanh ky hop déng va
nhan tién tng trude tir nguyén don 1a vi pham phép luat.

- Bugc Cong ty TNHH Thuong mai - Xay dyng V hoan tra cho 6ng H 6 tien
da nhan la 11.303.103.500 dong, tra mat lan khi ban an co hi¢u luc phap luat.

- Bugc Cong ty TNHH Thuong mai - Xay dung V boi thuong thiét hai cho
6ng H, thiét hai dugc tinh 1a s6 tién lai phat sinh trén s6 tién goc da thanh toén tai
thoi diém ky hop dong, theo mic 13i suat 1a 5%/nam, tinh tir ngay 12/01/2012 dén
ngay 12/6/2020 (tinh tron thang) la 08 nam 05 théng, dugc tinh nhu sau:
(11.303.103.500 dong x 5%/nim x 08 nam) + (11.303.103.500 ddng x 0,41%fthang
x 05 thang) = 4.752.955.021 dong, tra mot lan khi ban an cé hiéu lyc phap luat.

Kiém sat vién tham gia phién tda phat biéu y kién vé viéc tuan theo phap luat
cua nhimg ngudi tién hanh té tung va nhitng ngudi tham gia t tung: Ké tir khi thu
ly vu &n cho dén trugce thoi diém Hoi ddng xét xtr nghi an, Tham phén, Hoi déng
Xét xtr da tuan theo quy dinh phap luat t6 tung trong qué trinh giai quyét vu an;
nguyén don chap hanh tot phéap luat khi tham gia t6 tung dan su; bi don chua chap
hanh tét phap luat khi tham gia t6 tung dan su. V& noi dung vu an, dé nghi Hoi
dong xét xur tuyén 07 (bay) Hop dong mua ban can ho s6: 134B/2011/HPMBCH-
VHP ngay 10/6/2011; hop dong sb: 153B/2011/HPMBCH-VHP ngay 13/6/2011;
hop dong s6: 155B/2011/HPMBCH-VHP ngay 13/6/2011; hop dong sb:
157B/2011/HPMBCH-VHP ngay 30/8/2011; hop dong s6: 166B/2011/HPMBCH-
VHP ngay 21/9/2011; hgp dong so: 217B/2011/HPMBCH-VHP ngay 12/01/2012
va hop dong s6: 218B/2011/HPMBCH-VHP ngay 12/01/2012, dugc ky két giira
Ong Nguyén Minh H va Cong ty TNHH Thuong mai - Xay dung V vo hi¢u theo
quy dinh tai Diéu 128 cuia Bo luat Dan sy nam 2003, vi khi giao két hop dong phia
Cong ty TNHH Thuong mai - Xay dung V khong du diéu kién huy dong vén bang
hinh thicc ky hop ddng mua ban cin ho hinh thanh trong twong lai, dé nghi Hoi
ddng xét xir chap nhan toan bo yéu cau khai kién cia nguyén don.

NHAN PINH CUA TOA AN:



[1] Xet Ong Nguyen Minh H khat kién Cong ty TNHH Thu:orng mai - Xay
dung V yéu cau tuyén bd cac hop ddéng mua ban cin ho vo hiéu va yéu cau giai
quyét hau qua phap ly cua hop dong vo hiéu, bdi thuong thiét hai. Hoi dong xét xu
xac dinh day 1a vu 4n dan sy vé “Tranh chip hop ddng mua ban cin ho”, do bi don
c6 tru so tai Quan 8, Thanh phd H6 Chi Minh; can cir cac diéu 26, 35, 39 cua Bo
luat T4 tung dan sy, vu an thudc tham quyén giai quyét cua Toa an nhan dan Quan
8, Thanh phb H6 Chi Minh.

[2] Tai phién toa hdm nay, Toa an da triéu tap hop 1¢ 1an tht hai dé tham gia
phién toa nhung nguoi dai dién hop phap cua bi don Cong ty TNHH Thuong Mai —
Xay dung V van vang mit khéng vi su kién bat kha khang, tro ngai khach quan.
Péng thoi, dé dam bao cho bj don duoc biét cac thong tin lién quan dén viéc xét xur
vu an, cin cir Diéu 180 cua Bo luat T6 tung dan su, Toa an dd dang cong khai cac
thong tin vé ngay, gio va dia diém xét xir vu an trén phuong tién thong tin dai
chlng. Vi thé, can ctr cac diéu 227, 228 cua Bo luat To tung dan sy, Toa an van
tién hanh xét x&r vu 4n ving mat bi don.

[3] Tai don khai kién va trong qua trinh giai quyét vu an, nguyén don yéu
cau Toa an tuyén cham dat hop dong dugc ky két gitta cac bén, dong thoi buoc bi
don hoan tra s tién da nhan va tién 14i phat sinh. Tai phién toa, nguyén don thay
doi, bo sung yéu cau khei kién, cu the: Yéu cau tuyén bo vo higu doi véi 07 (bay)
Hop dong mua ban cin ho duoc ky gitra. Ong Nguyén Minh H va Cong ty TNHH
Thuong Mai — Xay dung V, va yéu cau boi thuong thiét hai. Xét thay viéc thay doi,
bd sung yéu cau khoi kién cua nguyén don tai phién toa 1a khong vuot qué pham vi
y&u cau khai kién ban dau, can cir khoan 1 Biéu 244 cua Bo luat T tung dan su,
Hoi ddng xét xir chap nhan viéc thay doi, bo sung yéu cau khoi kién caa nguyén
don.

[4] Xét cac Hop dong mua ban can ho sb: 134B/2011/HDMBCH-VHP ngay
10/6/2011; hop dong s6: 153B/2011/HPMBCH-VHP ngay 13/6/2011; hop dong
s6:  155B/2011/HPMBCH-VHP  ngay  13/6/2011; hop dong  so:
157B/2011/HPMBCH-VHP ngay 30/8/2011; hop dong so: 166B/2011/HDMBCH-
VHP ngay 21/9/2011; hop dong s6: 217B/2011/HPMBCH-VHP ngay 12/01/2012
va hop dong s6: 218B/2011/HPMBCH-VHP ngay 12/01/2012, dugc ky giita Ong
Nguyén Minh H va Cong ty TNHH Thuong Mai — Xay dung V, thuoc Dy an
Chung cu cao cap V, toa lac tai 339 B, Phuong 5, Quan 8, Thanh phd Ho Chi
Minh, Hoi dong xét xtr nhan thay:

[5] Cac Hop dong mua ban can hd dugc ky gitra 6ng H va Coéng ty V, thudc
Dy an Chung cu cao cap V toa lac tai 339 B, Phuong 5, Quén 8, Thanh phd Hb Chi
Minh, thue chit 1a viéc huy dong von cua COng ty V bang hinh thire ky két hop
d6ng mua ban cin ho hinh thanh trong tuong lai. Tai cac Phiéu thu sé PT02 ngay
10/6/2011, PT03, PT04 ngay 13/6/2011, PTO1 ngay 30/8/2011, PTO5 ngay
21/9/2011, PT18 va PT19 ngay 12/01/2012 thé hién, ngay sau khi ky hop dong,



6ng H da thanh toan cho bén ban 1a Cong ty V tong so tién 11.303.103.500 dong
cho cac hop dong, sd tién thanh toan nay da vuot qua 70% gia tri cia can ho ghi
trong mdi hop ddng.

[6] Tai thoi diém ngay 10/6/2011, Ong Nguyén Minh H va Cong ty V ky két
Hop dong mua béan cin ho thi Dy an Chung cu cao cip V toa lac tai s 339 B,
Phuong 5, Quén 8, Thanh phd Hb Chi Minh chua xay xong phan mong, diéu nay
duoc the hién tai n61 dung Cong véan s6 8900/SXD-TT ngay 30/7/2018 cua S¢ xay
dung vé viéc kiém tra, dé xuat xtr Iy d6i voi dy an can ho cao cip V. Trong noi
dung cong vén c6 ghi nhan sai pham cua Cong ty V la chua thi cong xong phan
moéng nhung di ky hop déng ban cin ho dé huy dong vén 1a vi pham khoan 1 Piéu
39 Luat Nha &. Tai khoan 1 Piéu 39 Luit nha & nam 2005 quy dinh vé mua ban,
cho thué nha ¢ thuong mai nhu sau: ... Truwong hop chii dau tw huy dong von tir
tién ing trudc ciia ngueoi c6 nhu cau mua hodc thué nha & thi chi dwoc dp dung
trong truong hop thiét ké nha & da dwoc phé duyét va da dwoc xdy dwng xong phan
mong. Tong sé tién huy dong truée khi ban giao nha ¢ cho nguoi c¢6 nhu cau khéng
dwroc vueot qud 70% gid tri nha & ghi trong hop dong”.

[7] Mt khac, thu tuc ky két cac Hop dong mua ban can ho Ngay 10/6/2011
giita Ong Nguyén Minh H va Cong ty TNHH Thuong mai - Xay dung V khong
théng qua san giao dich bat dong san 1a vi pham quy dinh vé huy dong vén trong
dau tu xdy dung dy an phat trién nha ¢, khu do thi méi, ha ting k¥ thuat khu cong
nghiép. Tai khoan 2 Piéu 22 Luat Kinh doanh bat dong san nim 2006 quy dinh
nguyén tic mua ban nha, céng trinh xay dung nhu sau: “T6 chite, cd nhdn kinh
doanh bit dong san phdi ban nha, cong trinh xdy dung théng qua san giao dich bat
dgng san”. Tai diém d khoan 3 Piéu 9 Nghj dinh 71/2010/ND-CP ngay 23/6/2010
cua Chinh phu quy dinh d6i véi truong hop huy dong von tir tién mua nha Ung
trude cua cac ddi tuong dugce quyén s¢ hiru nha ¢ tai Viét Nam theo quy dinh cia
Luat Nha ¢ thong qua hinh thirc ky hop dong mua ban nha ¢ hinh thanh trong
twong lai nhu sau: “ ... chi ddu tw chi dwoc ky hop dong mua bdn nha & sau khi da
c6 thiét ké ky thudt nha & dwoc phé duyét, da xdy dung xong phdn méng cia nha o,
da hoan thanh thi tuc mua ban qua san giao dich bat dong san theo diing quy dinh
ciia phdp ludt vé kinh doanh bdt dong san va da théng bdo cho S¢ Xdy dwng noi cé
dy Gn phdt trién nha ¢...”. Cong ty V khi ky két hop dong mua ban can ho véi Ong
Nguyén Minh H khong thong qua san giao dich bat dong san 1a vi pham khoan 2
Piéu 22 Luat Kinh doanh bat dong san nam 2006 va diém d khoan 3 Piéu 9 Nghi
dinh 71/2010/ND-CP ngay 23/6/2010 cua Chinh phu quy dinh dbi v0i truong hop
huy dong vén tir tién mua nha Gng trude cua cac d6i tuong dugce quyén so hitu nha
& tai Vit Nam theo quy dinh ctiia Luat Nha ¢ thong qua hinh thirc ky hop dong
mua ban nha ¢ hinh thanh trong tuong lai.

[8] Nhu vay, Cong ty TNHH Thuong mai - Xay dung V 1a chu dau tu phat
trién dy an nha & Chung cu cao cép V toa lac tai s6 339 B, Phuong 5, Quan 8,
Thanh phé Ho Chi Minh chua dam bao day du cac diéu kién vé huy dong von theo



quy dinh tai khoan 1 Piéu 39 Luat nha ¢ nam 2005; khoan 2 Diéu 22 Luat Kinh
doanh bit dong san 2006 va khoan 3 Piéu 9 Nghi dinh 71/2010/ND-CP ngay
23/6/2010 ma thuc hién viéc ky két hop déng mua ban can hd hinh thanh trong
tuong lai dé huy dong von tir tién dong trude cua 6ng H, sb tién huy dong vuot qua
70% gia tri can ho 1a vi pham diéu cAm cua phap luat. Do do, can cur cac diéu 122,
127 va 128 cua B0 luat Dan sy nam 2005, Ho1 déng xét xur ¢ can ctr xac dinh cac
hop dong mua ban cin ho sd: 134B/2011/HPMBCH-VHP ngay 10/6/2011; hop
déng sb6: 153B/2011/HPMBCH-VHP ngdy 13/6/2011; hop dong so:
155B/2011/HPMBCH-VHP ngay 13/6/2011; hop dong s6: 157B/2011/HPMBCH-
VHP ngay 30/8/2011; hop dong sb: 166B/2011/HBMBCH VHP ngay 21/9/2011;
hop dong so: 217B/201 I/HDMBCH-VHP ngay 12/01/2012 va hop_ dong so:
218B/2011/HPMBCH-VHP ngay 12/01/2012, duoc ky giita Ong Nguyen Minh H
va Cong ty TNHH Thuong Mai — Xay dung V la v6 hiéu. Do d6, yéu cau ciia Ong
Nguyén Minh H vé viéc tuyén bé cac hop dong mua ban can ho vo hiéu 1a ¢6 co s
chap nhan.

[9] Xét cac Phu luc hop dong s6 01/PLHD-VHP; 02/PLHD-VHP; 03/PLHD-
VHP va 04/PLHD-VHP kém theo ting hop dong mua ban can hg, day 1a cac hop
dong phu kém theo va 12 mot phan cia cac hop dong mua ban cin hd. Do céac hop
d6ng mua ban can hd bi vo hiéu nén cac Phu luc hop dong néu trén ciing bj cham
dut theo quy dinh tai Piéu 410 cua B luat Dan su nim 2005.

[10] Xét yéu cau budc Cong ty TNHH Thuong mai - Xy dung V hoan tra sO
tién 1a 11.303.103.500 déng ma nguyén don Ong Nguyén Minh H di thanh toan
theo cac hop dong mua ban cin ho, Hoi dong xét xir nhan thay, tai khoan 2 Piéu
137 Bo luat Dan sy nam 2005 quy dinh: “Khi giao dich dan sy vo hiéu thi cdc bén
khéi phuc lai tinh trang ban dau, hoan trd cho nhau nhitng gi da nhdn... Bén cé 16i
gdy thiét hai phdi boi thuong”. Xét cac Phiéu thu sé PT02 ngay 10/6/2011, PTO03,
PTO04 ngay 13/6/2011, PT01 ngay 30/8/2011, PT05 ngay 21/9/2011, PT18 va PT19
ngay 12/01/2012, thé hién ndi dung Ong Nguyen Minh H da giao ndp cho Cong ty
TNHH Thuong Mai — Xay dung V tong s6 tién 1a 11.303.103.500 dong, 1a tién
thanh toan gia tri can ho theo cac hop dong mua ban cin ho. Do cac hop dong mua
ban can ho bi vo hiéu nén yéu cau ciia 6ng H budc Cong ty TNHH Thuong mai -
Xay dyng V phai hoan tra lai so tién 11.303.103.500 dong, tra mot 1an khi ban an
c6 hiéu lyc phap luat 1a phi hop quy dinh phap luat, c6 cin ¢t chap nhén.

[11] Xét yéu cau budc Cong ty TNHH Thuong mai - Xay dung V phai bdi
thuong thiét hai 14 khoan tién i phat sinh trén tong sd tién da thanh toan, theo muc
141 sudt 5%/nam. Hoi dong xét xir nhan thiy, khoan tién 13i phat sinh trén sb tién
11.303.103.500 ddng ma dng H ndp cho Cong ty V can xac dinh day 1a thiét hai
ctia 6ng H khi hop dong bi vo hiéu. Cac hop ddong mua ban cin ho bi v6 hiéu 1 do
Cong ty TNHH Thwong Mai-Xay dung V chua du diéu kién huy dong vén bang
hinh thirc ky két hop d6ng mua ban nha & hinh thanh trong twong lai, nhung Cong
ty V van thyc hién viéc giao két hop dong vai Ong Nguyén Minh H, do d6 13i lam



cho hop ddng vo hiéu hoan toan thudc vé Cong ty TNHH Thuong mai - Xdy dung
V.

[12] Khoan 2 Piéu 305 cua B luat Dan sy nam 2005 quy dinh: “Trong
truong hop bén co nghia vy cham tra tién thi bén dé phdi tra ldi doi voi so tién
chdm tra theo 1di sudt co ban do Ngdn hang Nha nuwée cong bé tuwong vng véi thoi
gian chdm tra tai thoi diém thanh todn, trir truong hop co thoad thuan khac hoac
phdp ludt ¢é quy dinh khdc.”. Xét thay viéc nguyén don tu xac dinh murc lai sudt
lam c@n cu tinh 13i va thoi gian tinh 13i 13 sy tw nguyén va quyén tu dinh doat cua
nguyén don, khong trai phap luat nén c6 can ctr chap nhén. Nhu véy, yéu cau cua
Ong Nguyén Minh H budc Cong ty V phai tra khoan tién 14i phat sinh trén sb tién
11.303.103.500 dong voi mire 13i suat 5%/nam, tinh tir ngay 12/01/2012 dén ngay
12/6/2020 13 c6 co s chap nhan. Thoi gian tinh 14i 1a 08 ndm 05 thang 26 ngay, sd
tién 1ai duoc tinh cu thé nhu sau: (11.303.103.500 déng X 5%/nam X 08 nam) +
(11.303.103.500 dong x 0,41%/thang x 05 thang) = 4.752.955.021 dong.

[13] Xét thay, tai thoi diém Ong Nguyén Minh H giao két hop dong vai
Cong ty V va thanh toan so tién 11.303.103.500 dong cho Cong ty V, 6ng H tu xac
dinh déy la tai san riéng cua 6ng va khong tranh chap. Truong hop phat sinh tranh
chap lién quan den so tien ma 6ng H thanh toan cho Cong ty V thi cac bén dugc
quyéen khat kién dé giai quyet bang vu an dan su khac.

[14] Quan diém, dé nghi cua dai dién Vién kiém sét vé viéc giai quyét vu an
la phu hop quy dinh phap luat, phu hop véi nhan dinh cua Hoi dong xet xtr nén co
can cui chap nhan.

[15] Can cir Dicu 147 cua Bo ludt To tung dan sy va Dieu 27 Nghj quyét so:
326/2016/UBTVQHI14 ngay 30/12/2016 quy dinh veé ml’{c thu, mien, giam, thu,
nop, quan ly va st dung an phi va I¢ phi Toa an, do yéu cau cua nguyén don dugc
chap nhap nén bi don phai chiu 4n phi dan su so tham. Nguyén don khong phai
chiu an phi dan su so tham va duogc tra lai so tién tam (rng an phi da nop.

Vi cac lé trén,

QUYET PINH:

~ Can cu vao cac diéu 26, 35, 39, 147, 227, 228, 271 va biéu 273 cua Bo luat
To6 tung dan su;

Can clr vao cac diéu 122, 127, 128, 137, 305 va Diéu 410 cua Bo luat dan su
nam 2005;

Cian ctr vao cac diéu 357, 468 va DPiéu 688 cua Bo luat Dan sy nam 2015;
Can ctr vao Diéu 39 caa Luat nha & nam 2005;
Can ctr vao khoan 2 Diéu 22 cua Luat Kinh doanh bat dong san nim 2006;



Can cur vao Luat Thi hanh an dan su;
Can ctr Luat phi va Lé phi nam 2015;

_ Cén ctr vao Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 quy dinh
vé muc thu, mién, giam, thu, nop, quan ly va st dung an phi va Ié phi Toa an.

Tuyén xur:

1. Xac dinh cac Hop dong mua ban can ho sb: 134B/2011/HPMBCH-VHP
ngay 10/6/2011; hop ddng sb: 153B/2011/HPMBCH-VHP ngay 13/6/2011; hop
dong s0: 155B/2011/HPMBCH-VHP ngdy 13/6/2011; hop dong so:
157B/2011/HDMBCH-VHP ngay 30/8/2011; hgp dong s6: 166B/2011/HDMBCH-
VHP ngay 21/9/2011; hop dong so: 217B/2011/HPMBCH-VHP ngay 12/01/2012
va hop dong sb: 218B/2011/HDMBCH VHP ngay 12/01/2012, duoc ky gilia Ong
Nguyén Minh H va Cong ty TNHH Thuong mai - Xay dung V 13 v6 hiéu. Chim dut
cac Phu luc hop ddng sé 01/PLHP-VHP; 02/PLHP-VHP; 03/PLHP-VHP va
04/PLHD-VHP tuong tmg kém theo mdi hop dong mua ban cin ho néu trén.

2. Chap nhan yéu cau cia nguyén don Ong Nguyén Minh H.

Buoc Cong ty TNHH Thuong mai - Xay dung V hoan tra cho Ong Nguyén
Minh H sé tién 11.303.103.500 (mudi mot ty ba tram 1€ ba triéu mot tram 1é ba
ngan nam trim) dong va boéi thuong thiét hai so tién 4.752.955.021 (bén ty bay
tram nam muoi hai triéu chin trim nim muoi 1am ngan khdng trim hai muoi mot)
dong. Tong cong l1a 16.056.058.521 (muoi sau ty khong tram ndm muoi sau tri¢u
khong tram nim muoi tdm ngan nam trim hai muoi mdt) dong, tra mot lan khi ban
an co hiéu luc phap luat.

3. Vé an phi dan sy so tham:

~ Cong ty TNHH Thuong mai - Xay dyng V phéi chiu tién an phi dan sy so
tham la 124.056.058 dong.

Ong Nguyen Minh H khong phai chiu an phi dan su so tham; hoan tra lai cho
Ong Nguyen Minh H sb tién tam tng an phi da nop 1a 61.064.439 dong theo bién
lai s6 0013457 ngay 23/10/2017 caa Chi cyc Thi hanh an dan sy Quén 8, Thanh
phb HO Chi Minh.

4. Ké tir ngay ban an c6 hiéu luc phap luat (d6i véi cac trudng hop co quan
thi hanh &n c6 quyén cha dong ra quyét dinh thi hanh an) hoac ké tir ngay c6 don
yéu cau thi hanh an cua ngudi dugc thi hanh an (d6i véi cac khoan tién phai tra cho
nguoi duoc thi hanh an) cho dén khi thi hanh &n xong, bén phai thi hanh an con
phai chiu khoan tién 13i cua so tién con phai thi hanh an theo muc 14i suat quy dinh
tai Diéu 357, Diéu 468 cua Bo luat dan su 2015, trir truong hop phép luat cd quy
dinh khac.

5. Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan su thi nguoi duge thi hanh an dan sy, ngudi phai thi hanh an dan su co



quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh 4n
hoac bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luét Thi
hanh 4n dan sy; thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai Piéu 30 Luat
Thi hanh an dan su.

6. Cac dwong sy c6 quyén khang céo trong thoi han 15 ngay ké tir ngay
tuyén an. Duong sy vang mat tai phién toa c6 quyen khang cao trong thoi han 15
ngay tinh tir ngay nhan dugc ban an hoac ban an duoc niém yét.

TM. HOI PONG XET XU SO THAM

Noi nhgn: THAM PHAN - CHU TQA PHIEN TOA
- TAND TP.HCM;
-VKSND Q.8;
- Chi cuc THADS Q.8;
- Cac duong sy;
- Luu: VP, hd so.

Nguyén Vin Thanh
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