TOA AN NHAN DAN CAPCAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc Lap — Tw do — Hanh phc

Ban an s6: 677/2022/DS-PT
Ngay: 22 -9- 2022
V/v “Tranh chdp chia tai san chung va
chia thira ké”.

~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Hgi dang xét xa phac tham gém co:
Thdm phén - Chui toa phién toa: Ong Nguyén Vin Tiru
Céac Tham phan: Ong Lé Thanh Long

Ba Huynh Thanh Duyén

- Thu ky phién toa: Ba Nguyén Thi My Dung - Thu ky Toa 4n nhan dan
cap cao tai Thanh pho H6 Chi Minh.

- Dgi dign Vign kiém sat nhan dan cap cao tgi Thanh phé Hé Chi Minh
tham gia phién toa: Ong Tran Anh Diing - Kiém sat vién.

~Ngay 22 thang 9 nam 2022, tai tru s¢ Toa an nhan dan cap cao tai thanh
pho H6 Chi Minh xet xur phuc tham cong khai vu an thu ly so: 572/2021/TLPT-
DS, ngay 28 thang 12 nam 2021, vé viéc “Tranh chap chia tai san chung va chia
thira ké .

Do ban &n dan su so tham so0: 569/2021/DS-ST, ngay 23 thdng 4 nim
2021 cua Toa an nhan dan Thanh pho H6 Chi Minh bi khang céo, khang nghi.

Theo Quyét dinh dwa vu &n ra xét xir phlc tham sé: 224/2022/QD-PT,
ngay 28 thang 02 nam 2022, gitta cac duong su:

- Nguyén don:

1. Ba Tran H, sinh ndm 1959; Pia chi: Can ho B18-14, Cao oc Carina s6
1648 duong VVK, Phuong 16, Quan 8, Thanh pho H6 Chi Minh; bia chi lién
lac: 147 THD, phuong Cau OL, Quan 1, Thanh pho Ho Chi Minh, (c6 mat);

2. Ong Tran Van Th (sinh nam 1961, chét nam 2014);
Nguoi ké thira quyén va nghia vu cua 6ng Thanh:

2.1 Ba Tran Nguyén Thi Kiéu Ch, sinh nam 1965.

2.2 Ong Tran Ngoc D, sinh nam 1982.

2.3 Ong Tran Ngoc N, sinh nam 1984.



2.4 Ba Tran Nguyén Thi Minh Thi, sinh nim 1986.
2.5 Ba Tran Thi H1, sinh ndm 1994.

Cung dia chi: 50/1/24 Budng s6 60, Phuong 14, quan GV, Thanh phé Ho
Chi Minh. (Ba Ch, 6ng D, éng N, ba Thl, ba H1 déu vang mat).
~ Ong D, 6ng N, ba Th1, ba H1 cling ty quyén cho ba Tran Nguyén Thi
Kieu Ch.
3. Ong Tran Vin S, sinh ndm 1963; Dia chi: 83 ap CC, xa TH, huyén DP,
tinh Binh Phudc; Tam tru: 149/2A LDT, Phuong 8, quan GV, Thanh pho Ho
Chi Minh (c6 mat).

4. Bé} Tran Thi My D1, sinh nam 1965; bia chi: 149/2A LDT, Phuong 8,
quan Go Vap, Thanh pho Ho Chi Minh (vang mat).

_ Nguoi bao vé quyén va loi ich hop phap cho ba Tran Thi My D1, 6ng
Tran Van S, ba Tran Nguyen Thi Kiéu Ch: Luat su Nguyen Thi M1 L -Van
phong Luat su DPBH thudc Poan luét su Thanh pho H6 Chi Minh (c6 mat).

- Bi don: Ba Lam Thi Xuan H2, sinh ndm 1957; bia chi: 307 BD, Phuong
15, quan BT, Thanh pho H6 Chi Minh (c6 mat).

- Ngueoi ¢ quyeén loi, nghia vu lién quan:

1. Ba Cao Kim Ph; bia chi: 3000 SR Hill # 31C R WA 98058 USA (ving
mat).

2. Ba LQ Thj T, sinh nam 1954; Dia chi: 118/90/26 PHI, Phuong 15, quan
TB, Thanh pho Ho6 Chi Minh.

_ Nguoi dai di¢n hop phap cia ba T: Ba Tran Thi My D1 (theo vin ban iy
quyen ngay 12/10/2018, vang mat).

3. Ba Lé Thi Ngoc H2, sinh nim 1960 (chét).

Nguoi ké thira quyén, nghia vu té tung cuia ba H2: Ong Bui Van S1, Bui
Van Tr, Bui Thu Ng, Bui Thi Thu Ng1, Bui Thi Thu V (déu vang mat).

4. Ba Lé Thi Ngoc M, sinh nam 1965 (vang mat).
5. Ba Lé Thi Ngoc Ph1, sinh nim 1965 (vang mit).
~ Cung dia chi: Pau 16 D, 140/25 duong BQ, Phuong 27, quan BT, Thanh
phd H6 Chi Minh.
6. Ba Nguyén Thi H4, sinh ndm 1969; Pia chi: 199/1 duong MT, T6 5, ap
BH, thi tran BB, huyén BD, tinh Bén Tre, (vang mat).
~ 7.BaNguyén Thi M1, sinh ndm 1971; Dia chi: 153/1 T6 4B, ap BH, thi
tran BD, huyén BD, tinh Bén Tre, (vang mat).
8. Ong Nguyén Vin L1, sinh nam 1972; Bia chi: 311/21 duong NTL,
Phuong 13, quan BT, Thanh pho H6 Chi Minh, (vang mat).



9. Ong Nguyén Vin Ng2, sinh ndm 1968; Dia chi: Ap Tong Tre, xa Kién
Binh, huyén Kién Luong, tinh Kién Giang, (vang mat).

10. Ba Nguyén Thi Mai Th2 (Nguyén Mai Th2), sinh nam 1970; Dia chi:
290/132 duwong NTL, Phuong 12, quan BT, Thanh phd Ho Chi Minh, (vang
mat).

11. Ong Nguyén Vin H5, sinh nam 1963; Dia chi: S6 80 Dgi 2, ap CC, x&
TH, huyén DP, tinh Binh Phudc, (vang mat).

Nguoi dai dign hop phap cua ba H1, ba M1, dng L1, 6ng Ng2, ba M2
Th2, 6ng H5: Ba Tran H (Van ban uy quyén ngay ngay 07/11/2019 va ngay
04/11/2019, c6 mat).

12. Ba Tran Thi Sau, sinh nim 1948 (ving mat).
13. Ba Tran Thi M2, sinh nam 1970 (ving mat).

Cung dia chi: S6 6, Khu phé 3, Puong 19, phuong Hiép BP, quan T,
Thanh phd H6 Chi Minh.

Nguoi dai dién hop phap cia ba S2: Ba Tran Thi M2 (Van ban ay quyén
ngay 24/5/2012).

14. Ba Tran Thi Thanh L2, sinh ndm 1980; bia chi: So 562/11/22 QT,
Phuong 11, quan GV, Thanh pho H6 Chi Minh; bia chi tam tra: 92/2 ap PL, xa
PK, huyén TP, tinh Bén Tre, (vang mat).

Nguoi dai dién hop phép cia ba L2: Ba Tran H (theo van ban oy quyén
ngay 28/3/2007, cé mat).

15. Ong Tran Puc T1, sinh ndm 1977; bia chi: 36/3 Khu pho 1, LDC,
phuong AK, Quan 2, Thanh pho H6 Chi Minh, (vang mat).

16. Ba Nguyén Thi Kim H6, sinh nim 1954 (ving mit).
17. Ong Chung Vin H7, sinh nim 1976 (vang mat).
Cung dia chi: 154/9 NX, Phuong 26, quan BT, Thanh phé Ho Chi Minh.

_ Nguoi dai dién hop phap cua ba H2: Ong Chung Van H7 (Vin ban ty
quyen ngay 24/3/2015).

18. ,Ong Tran D2, sin}} nam 1991; Dia chi: 307 BD, Phuong 15, quan BT,
Thanh pho Ho6 Chi Minh, (vang mat).

_ Nguoi dai di¢n hop phap cua 6ng D2: Ba Lam Thi Xuan H2 (Van ban uy
quyen ngay 30/6/2009, c6 mat).

19. Ong Lam Hoang Ph2, sinh nim 1984 (vang mit).

20. Ba Nguyén Thi My Trl, sinh nam 1987 (ving mat).

21. Ba Tran Thi Nh, sinh ndm 1991 (vang mat).

Cung dia chi: 307 BB, Phuong 15, quan BT, Thanh phd Ho Chi Minh.



- Nguroi khang cédo: Bi don - ba L&m Thi Xuan H2.

- Ngwoi khang nghj: Vién truong Vién kiém sat nhan dan Thanh phd Hb
Chi Minh.

NQI DUNG VU AN:

Tai don khoi kién va loi khai trong qua trinh t6 tung cdc nguyén don gom:
Ba Tran H, dng Trdn Vin S, ba Tran Thi My D1 va nguoi ké thira quyén, nghia
Vu t6 tung Ciia nguyén don éng Tran Van Th 1a ba Tran Nguyén Thi Kiéu Ch,
6ng Tran Ngoc D, 6ng Trdan Ngoc N, ba Tran Nguyén Thi Minh Thi, ba Tran
Thi H1, trinh bay:

Ngudn géc can nha s6 307 B, Phuong 15 (cii 1a Phuong 23), quan BT,
Thanh phé Ho Chi Minh do cha me ctia cac nguyén don 14 cu Tran Vin B va cu
Lé Thi L3 tao lap, truéc day 1a cin nha 14 cua ba Nguyén Quy A. Niam 1953, ba
A viét gidy tay ban lai cho cu B - cu L3 sir dung, dén nim 1958, cu B - cu L3
xay dung lai va nha giir cdu tric nhu hién trang ngay nay, nha duoc xay dung
trén phan dat c6 dién tich 123m2,

Cu Trén Vian B ‘(Ché't ndm 2004) va cu L& Thi L3 (chét nam 1971) ¢6 07
ngudi con gom: Ba Tran H, ba Lé Thi T, 6ng Tran Van Th3, 6ng Tran Van S3,
ong Tran Van Th, 6ng Tran Van S va ba Tran Thi My D1. Trong do:

Ong Tran Vin Th (sinh nam 1956, chét ngay 01-01-1981) c6 01 ngudi
con tén Tran Thi Thanh L2, sinh ndm 1980. Theo 1i trinh bay cua ba L2 thi sau
khi sinh ba L2 tai nha Bao sanh quan BT, Thanh phé H6 Chi Minh dugc mét
ngay thi me ba bo di biét tich dén nay, ba L2 khong biét tén, tudi ciing nhu dia
chi noi cu tri sau cung ctia me ba. Ba L2 di yéu cau Toa an hd tro thu thap
chung ca dé co can cu giai quyét vu an. Ngay 06/11/2013, Toa an nhan dan
Thanh phd H6 Chi Minh ban hanh céng van s6 1471/TATP-TLD hd tro ba L2
dang tin tim me tai co quan thong tin truyén thong ciia Trung wong nhung hét
thoi han thong béo van khong ¢o tin tac gi.

Sau khi cu Tran Thi L3 chét vao nim 1971 thi cu Tran Van B con song
chung véi nhiéu ngudi phu nit khac nhung khong rd thoi diém va thoi gian song
chung, cu thé:

1. Ba L& Thi Th4 (sinh nam 1929, chét nam 2010 - khong c6 giay dang ky
két hdn). Cu B va ba Th4 c6 03 nguoi con chung: Ba Lé Thi Ngoc H2, ba L&
Thi Ngoc Phl va ba Lé Thi Ngoc M.

2. Ba Nguyén Thi Kh (sinh nam 1937, chét nam 2012 - khdng cé gidy
dang ky két hon). Cu B va ba Kh4 c¢6 06 ngudi con chung: Ong Nguyén Vin
H5, 6ng Nguyén Vin Ngh2, ba Nguyén Thi H4, ba Nguyén Thi Mai Th2, ba
Nguyén Thi M1 va ong Nguyén Vian L1,

3. Ba Tran Thi S2 (sinh nam 1948 - khong c6 giay ding ky két hon). Cu B
va ba S2 ¢6 01 ngudi con chung 1a ba Tran Thi M2,



4. Ba Nguyén Thi H8 (sinh ndm 1937, chét ndm 1985 - khdng c6 giy
dang ky két hon). Cu B va ba Hiru c¢6 01 nguoi con chung la éng Tran Buc T1.

5. B4 Nguyén Thi Kim H6 (sinh nim 1954 - khéng c6 gidy dang ky két
hon). Cu B va ba Kim H6 ¢6 01 nguoi con chung la 6ng Chung Van H7.

6. Ba Lam Thj Xuan H2 (sinh ndm 1957 - 6 gidy dang ky két hon ndm
1992). Cu B va ba Xuan H2 c6 02 nguoi con chung la dng Tran TH (sinh nam
1988, chét nam 2002 - doc than) va éng Tran D2, sinh nam 1991.

Trong thoi gian chung séng véi cu B, cic ba Lé Thi Th4, Nguyén Thi Kh,
Tran Thi S2, Nguyén Thi H8 déu & tai can nha 307 duong BD neu trén mot thoi
gian ngan roi ra & riéng. Riéng d6i v6i ba Lam Thi Xuan H2 thi vé song tai can
nha nay tir nam 1987 dén nay.

Niam 2004, cu B chét, ba Tran H da dit van dé chia di san thura ké 1a can
nha 307 duong B véi ba La&m Thi Xuan H2, nhung ba H2 khong dong Y, vu
viéc da dugc Uy ban nhan dan Phuong 15, quan BT hoa giai nhung khéng Th3.
Nay céc nguyén don khoi kién yéu cau Toa an phan chia di san cua cu B, cu L3
la can nha 307 duong BD néu trén theo quy dinh phéap luat.

Bi don ba Lam Th; Xuan H2 trinh bay:

Nam 1987, ba va con riéng ctia ba 1a Lam Hoang Ph2 vé & chung véi cu
Tran Vian B tai can nha 307 duong BD trén. Tai thoi diém nay, hién trang can
nha 1a nha cép 4, tuong gach, mai tén, mot tang dac bé téng co dién tich 1a
80m?2. Vao khoang thang 12/1988 dén nim 1990, ba va cu B d3 san l1ap dat mo
rong thém dién tich, dén nay tong cong dién tich dat sau khi san 1ap, mé rong va
dong thué 1a 119m2.

Ba va cu B ¢6 02 con chung 1a Tran TH (chét 2002, doc than) va Tran D2,
sinh nam 1991. Ba song chung véi cu B tir nam 1987 nhung dén nim 1993 moi
dang ky két hon. Sau khi két hon, ba cung con riéng Lam Hoang Ph2, Tran TH,
Tran D2 nhap ho khau vao dia chi nha trén va sinh séng 6n dinh cho dén nay.
Thoi gian song tai day, nam 1991, ba va cu B coi néi xay dung thém mot cin
nha mai ton vach muon phia sau can nha chinh. Nam 1995, Nha nudc mo rong
16 giéi duong BD nén vo chong ba muon tién caa 6ng Lam CH (David Lam) —
la em rudt cua ba, s tién 2000USD dé do dat nang nen, sura nha, s6 tién muon
2000USD do dong Lam CH (David Lam) giao truc tiép cho cu Tran Van B. Sau
khi stra chira, nang cap nha xong, Vg chdng ba cho thué phan trude cian nha voi
gia 2.000.000 déng/thang dé lay tién chi tiéu sinh hoat hang ngay, dén nam 2004
cu B chét thi ba khdng cho thué nira. Llc nay, con cua cy Tran Van B véi ba L3
la ba Tran H vé budn ban tai phan truéc cin nha va hang thang c6 dua cho ba
2.000.000 dong, duoc khoang mot nam thi don di. Ba Tran H c6 dit van dé chia
di san thira ké can nha 307 duong BP nhung ba khong dong y. Su viéc da duoc
Uy ban nhan dan Phuong 15, quan BT hoa giai nhung khong Th3 nén ba Tran H
khot Kién ra Toa an.



Ba yéu cau Toa &n giai quyét cho ba nhan mot nira gid tri can nha, ba yéu
cau dugc nhan hién vat.
Nguoi ¢6 quyen loi, nghia vu lién quan dén vu an:

Ong Nguyén Vian Ng2, dng Nguyén Vin L1, ba Nguyén Thi Mai Th2,
6ng Nguyén Vin H5, ba Nguyén Thi M1, ba Nguyén Thi H4, ba Tran Thi
Thanh L2 c6 ba Tran H dai dién c6 cung 1oi trinh bay vé quan hé huyét théng va
cling yéu cau véi nguyén don.

Ong Chung Vian H7, ba Nguyén Thi Kim H6 cd 6ng H7 dai dién, dng
Tran Dic T1, ba Tran Thi M2, ba Tran Thi S2 ¢ ba M2 dai dién, ba Lé Thi
Ngoc H2, ba L& Thi Ngoc Ph1, ba L& Thi Ngoc M c6 ba H2 dai dién déu théng
nhat khai nhan vé quan hé huyét thong nhu ¥ kién cac nguyén don, xac dinh mot
phan cin nha 307 dudong BP 1a di san do cu Tran Vian B chét dé lai va yéu cau
duoc chia thira ké theo quy dinh phap luat.

Ba Tran Thi My D1 dai dién cho ba L& Thi T c6 cling yéu cau véi nguyén
don va ba T dong y @€ ky phan dugc hudng cua ba cho ba D1 duoc nhan.

Ong Tran D2 va ba Tran Thi Nh trinh bay: Ong D2 la con cua cu B va ba
Lam Thi Xuan !—I2, con ba Nh la vo cua 6ng D2, 6ng ba dang cu tra tai nha trén
va c0 cung y kién véi bi don.

Ban &n dan sy so' tham s6 599/2015/DS-ST ngay 18 thing 6 nam 2015
cua Toa an nhan dan Thanh pho Ho Chi Minh da quyét dinh:

Chap nhan yéu cau khai kién cua cac nguyén don. Xac dinh cin nha sb
307 duong BD, Phuong 15 (cii phuong 23), quan BT, Thanh phd H6 Chi Minh
1a tai san do cu Tran Van B va cu L& Thi L3 clng tao 1ap tir ndm 1953, c6 sta
chira xay dung lai tir ndm 1958 va giir nguyén cau tric xay dyung cho dén nay.

Cu Tran Van B (chét nam 2004), cu L& Thi L3 (chét ndm 1971) deu
khong dé lai di chic. Phan tai san chung va di san thura ke tung ca nhén dugc
huong tai can nha s6 307 duong BD duoc phan dinh nhu sau:

+ Ba Lé Thi T, Tran H, Tran Vin S, Tran Thi My D1 mdi nguoi nhan
926.778.705 dong.

+ Ba Tran Thi Thanh L2 duoc nhan 578.089.688 ddng.

_+BaTran Nguyén Thi Kiéu Ch, 6ng Tran Ngoc D, dng Tran Ngoc N, ba
Tran Nguyén Thi Minh Thl, ba Tran Thi H1 (1a nguoi ke thira quyén va nghia
vu t0 tung ctia 6ng Tran Van Th) dugc nhan so tién 1a 926.778.705 dong.

+ Cac thira ké con lai nhan di san cua cu Tran Vin B gom: Ba Lé Thi
Ngoc H2, ba L& Thi Ngoc Ph1, ba L& Thi Ngoc M, 6ng Nguyén Vin HS5, 6ng
Nguyén Vian Ng2, ba Nguyén Thi H4, ba Nguyén Thi M1, ba Nguyén Thi Mai
Th2 (Nguyén Mai Th2), 6ng Nguyén Van L1, dng Tran Btc T1, ba Nguyén Thi
Kim H6, ba Tran Thi Sau, ba Tran Thi M2, ba Lam Thi Xuan H2, dng Tran D2
va ng Chung Van H7, mdi nguoi duoc nhan ky phan twong tng sé tién 1a
252.340.737 dong.



Hét thoi han 03 thang va sau khi nhan du 02 ky phan thtra ké cua cu Tran
Vin B tir ba Tran H (ddi véi phan duoc huong cua ba LAm Thi Xuan H2 va 6ng
Tran D2) ba La&m Thi Xuan H2 cing nhimg ngudi dang luu cu tai cin nha sb
307 dudng BD, Phuong 15, quan BT, Thanh phé H6 Chi Minh gom 6ng Tran
D2, ba Tran Thi Nh hoic nhiing ngudi ¢6 tén trong ho khau thuong tri tai cin
nha la 6ng Lam Hoang Ph2, ba Nguyén Thi My Trl phai thuc hién viéc giao tra
can nha trén cho céc thira ké con lai cua cu Tran Van B, cu L& Thi L3.

Ghi nhan sy tu nguyén ma céc thira ké caa cu B, cu L3 dé ba Tran H dung
tén dai dién cho cac thira ké cua cu L& Thij L3, cu Tran Van B thuc hién viéc ké
khai di san thira ké, nop thué truéc ba nha dat dé hop thac hda chu quyén can
nha s6 307 duong BD, Phuong 15, quan BT, Thanh phé H6 Chi Minh. Sau khi
d3 hoan tat gidy to chu quyén cin nha s& dé nghi co quan nha nuéc c6 tham
quyén tién hanh phat mai dé chia tai san theo ty I¢ duoc hudéng cua timg ngudi.

Ngoai ra, Toa an cap so tham con ghi nhan sy ty nguyén cua ba Tran H
chiu céac khoan tién do vé&, dinh gié tai san va uy thac tu phap cho cac duong su
& nudc ngoai, tuyén vé an phi dan sy so tham va quyén khang céo cua cac
duong su theo quy dinh phap luat.

Ngay 23/6/2015, bi don ba L&m Thi Xuan H2 c6 don khang cdo yéu cau
Toa an cap phic thim xem xét va xac dinh phan dat 1an chiém rach thoat nugc
cdng cong co dién tich khoang 46,66m? va tai san gan lién véi dat khdng phai 1a
di san cta cu Tran Vin B; xin duoc st dung tam phan dién tich dat 1an chiém
nay dé & cho dén khi nha nudc thu hdi; ddng thoi yéu cau cac ddng thira ké cua
cu B chira mot 16i di lai tir phan dat 1an chiém thong ra duong cong cong.

Tai ban &n dan su phic tham s 300/2017/DS-PT ngay 11-12-2017, Toa
an nhan dan cap cao tai Thanh pho Ho Chi Minh da quyeét dinh:

Huy Ban &n dan sy so tham s6 599/2015/DS-ST ngay 18 thang 6 nim
2015 cua Toa an nhan dan Thanh phé H6 Chi Minh va chuyén hd so vu én cho
Toa an nhan dan Thanh phé H6 Chi Minh giai quyét lai vu an theo thu tuc so
tham, 1y do hay an:

Toa &n cip so tham chua thu thap ching ctir 1am rd vé dién tich dat tang
thém va cong trinh xay dung khong phép trén dat san Iap rach di c6 Quyét dinh
xt phat vi pham hanh chinh ngay 22/12/2003 caa Uy ban nhan dan quan BT doi
v6i cu Tran Vian B nhung lai xac dinh toan b nha dat s6 307 dudong BD, quan
BT theo ban vé& hién trang nha ngay 17/9/2014 cua Trung tdm do dac ban do
thuoc So Tai nguyén va Méi truong Thanh phd H6 Chi Minh 1 di san do cu
Tran Van B va cu Lé Thi L3 dé lai 1a chwa du cin ct theo quy dinh phép luat.

Ba Lam Thi Xuan H2 khai cu B ¢6 chung séng véi ba Th5 va c6 mot
nguoi con gai tén Tr2 (BL 78, 178), nhung Toa an cip so tham chua tién hanh
cac tha tuc thu thap chiing cir x4c minh 1am rd van dé nay 1a chua da can cir dé
xac dinh day du nhimg nguoi thira ké theo phap luat cia cu B. Ngoai ra, Toa an
cap so thim di dem chia phan tai san ma éng Tran Van S3 dugc nhan, nhung lai
tach ra dé giai quyét bang vu an khéac néu sau nay c6 phat sinh tranh chap co lién
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quan dén quyén loi cua dng S3 1a khéng phi hop voi quy dinh phap luat va
khong theo an 1& s6 06/2016/AL c6 hiéu luc ngay 01/6/2016. Ba L& Thi T xéc
nhan néu dugc huong thira ké thi ba tu nguyén cho ba Tran Thi My D1, nhung
Toa an cip so tham van quyét dinh ba T dugc huong phan thura ké cua ba va
phai chiu an phi dan su so tham 1a chua dung.

M3t khac, ba Xuan H2 vé séng chung véi cu B tai cin nha 307 duong BD,
quan BT tir ndm 1987 dén nam 2004 cu B chét, ba Xuan H2 tiép tuc quan ly,
duy tri, ton tao nha dat nay cho dén nay nhung khi giai quyét vu an Toa an cap
so tham lai nhan dinh ba Xuan H2 khéng c6 céng stc quan ly, duy tri, ton tao
tai san 1a khéng phi hop va chua dam bao quyén loi ctia ba Xuan H2.

Qua trinh Toa &n nhan dan Thanh phd Ho Chi Minh thu Iy xét xir so tham
lai thi cac nguyén don va ngudi ké thira quyén va nghia vu cta nguyén don: Gitr
nguyén yéu cau khai kién néu trén, khong co yéu cau bo sung va dé nghi cap so
tham giai quyét vu an nhu ban an so tham s6 559/2015 ngay 18/6/2015 cua Toa
an nhan dan Thanh phé H6 Chi Minh.

Tai phién toa so tham:

Phia nguyén don khdng biét cu Tran Van B séng chung véi ba Th5 ¢6
ngudi con tén Tr2 nhu bi don khai. Nha, dat cu B - cu L3 tao 1ap 1a phan nha
kién ¢ phia truéc, phan nha, dat cu B - ba Xuan H2 tao Iap 1a phan coi n6i kénh
rach xay dung tam phia sau, bi Uy ban nhan dan quan BT xi phat vi pham hanh
chinh buoc thao d& nhung chua thyuc hién. Ba Tran H 1a nguoi di nop phat. Yéu
cau Toa 4n xac dinh tai san chung cua cu B - cu L3, chia tai san cua cu L3 cho
07 nguoi con cia cu B - cu L3. Chia di san ctaa cu B cho vg 1a ba La&m Thi Xuén
H2 va 20 ngudi con cua cu. Phia nguyén don dong y chia cho ba Xuan H2 cong
stc gin giir, ton tao di san twong duong 01 ky phan. Tong cong 22 ky phan. Ky
phan cua 6ng S3 (da chét), vo & nudc ngoai khong lién lac duoc tam giao cho ba
Tran H quan ly. Ba Tran H, ba Tran Thi My D1 ¢6 yéu cau cing nhan nha dat
va cling thanh toén gia tri cho cac dong thira ké khac.

Bi don ba Lam Th; Xuan H2 trinh bay: Ba c6 biét ba Th5 & véi cu B ¢6
01 ngudi con con me con ba Th5 di thoi gian nao va hién & dau ba khong biét.
Nam 1987, ba chung sdng véi cu B, lac d6 cu B & mdt minh con ba di c6 chdng
c6 con riéng nhung khong dang ky két hon. Khi vé séng chung véi cu B, nha
307 BD da co, 1a nha kién c6 phia trudc. Qua trinh &, ba va cu B c6 sira chita
nha 03 lan vao cac nam 1990, 1993, 1995; viéc sira chita Ia lop t6n, xay tudng
va nang nén. Nam 2003, d6 dat Iap kénh rach, néi rong dién tich nha bi Uy ban
nhan dan quan BT ban hanh Quyét dinh xtr phat vi pham hanh chinh. Theo ba
dién tich nha dat hién tai 1a 119m? theo Ban v& hién trang ngay 04/5/2020 cua
Trung tdim do dac ban do - S Tai nguyén va Moi truong Thanh phd H6 Chi
Minh trir di 68m? dat va nha kién ¢ phia truéc 1a cia cu B — ba L3; phan dién
tich nha dét cua cu B va ba 1a 12m?; phan dién tich con lai 39m? 14 cua riéng ba.
Vé phan chia, ba dong y cach chia tai san chung va di san cua cu B nhu y kién
nguyén don. Ba déng y voi két qua dinh gia da co trong hd so khong yéu cau
dinh gia lai va cling khong c6 chirng cir mai nép cho Toa an. Ba c6 nguyén vong
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nhan mot phan nha dat phia sau dién tich khoang 31m? va 1 16i di mit tién 1m
dai 8m; tdng cong 39m2. Néu khong giai quyét dugc theo hudng phan chia trén
thi ba nhan toan bo nha dat va giao tién cho cac ddng thira ké khac.

Nguoi ¢6 quyen loi, nghia vu lién quan:

Ba L& Thi T c6 ba Tran Thi My D1 dai dién trinh bay: Ba T nhan thay ban
an so tham sb 559/2015/DS-ST ngay 18/6/2015 cua Toa &n nhan dan Thanh phb
HG6 Chi Minh 1a hop ly, khdng c6 yéu cau bo sung. Ba T déng y tang cho ba D1
phan di san cua ba dugc huong.

Ba Lé Thi Ngoc H2 va ba H2 dai dién cho ba Lé Thi Ngoc M va ba Lé
Thi Ngoc Phl cing y kién véi cac nguyén don, xac dinh phan di san cua cu B
chia cho 21 ky phan thira ké va cong sic gin giit ton tao di san cho ba Xuan H2
tuong duong 01 ky phan; khdng yéu cau dinh gia lai.

Ba Nguyén Thi H4, Nguyén Thi M1, Nguyén Van H5, Nguyén Thi Mai
Th2 (Nguyén Mai Th2), Nguyén Vin L1, Nguyen Vin Ng2 do ba Tran H dai
dién co cung y kién véi nguyén don, xac dinh phan di san cua cu B chia cho 21
ky phan thira ké va cong suc gin gitr ton tao di san cho ba Xuan H2 twong duong
01 ky phan; khdng yéu cau dinh gia lai.

Ba Tran Thi Thanh L2 do ba Tran H dai dién c6 cing y kién véi céc
nguyén don, ba L2 nhan phan thira ké cua 6ng Tran Vin Th3 theo quy dinh phép
luat; khdng yéu cau dinh gi4 lai.

Ba Tran Thi M2, ba Tran Thi S2 do ba M2 dai dién, 6ng Chung Van H7,
ba Nguyén Thi Kim H6 do dng H7 dai dién c6 ciing y kién cua cac nguyén don,

Ong Tran D2 c6 ba Lam Thi Xuan H2 dgu dién co, cung y kién véi bi don;
khong yéu cau dinh gia lai, dng D2 nhan ky phan thtra ké ctaa cu B theo quy dinh
phap luat.

Ong Tran birc T1, 6ng LAm Hoang Ph2, ba Nguyén Thi My Trl, ba Tran
Thi Nh vang mat.

Tai ban &n dan su so' tham so: 569/2021/DS-ST ngay 23 thang 4 nam
2021 cua Toa an nhan dan Thanh pho Ho Chi Minh, da quyét dinh:

Cin cir Khodn 3 Dicu 26, Piéu 33, Dicu 35, bicu 227, Piéu 228, bicu
273 Bo luat To tung dan su;

Can cir Didu 631, Diéu 632, Didu 634, Diéu 635, Diéu 637, 639 Bo luat
Dan su 2005;

Cin cir Nghi dinh 70-CP ngay 12/6/1997 cua Chinh phu quy dinh vé an
phi, & phi Toa an;

Cin co diém d khoan 1 Diéu 12, Dieu 48 Nghi quyét so
326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé muc thu, mién, giam, thu,
nop, quan ly va st dung an phi va Ié phi Toa an;

Can ctr Luat Thi hanh an dan su nam 2008 (sira doi, bo sung nim 2014);
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~ Can cir An 1§ s6 06/2016/AL ciia Hoi dong Tham phan Toa an nhan dan
toi cao thdng qua ngay 06/4/2016;

Tuyén xur: Chap nhan yéu cau khai kién cua cac nguyén don;

[1] Xac dinh cin nha, dat s6 307 BD, Phuong 15 (cii 1a Phuong 23), quan
BT, Thanh phé H6 Chi Minh theo Ban vé& hién trang ctia Trung tim do dac ban
d6 - S& Tai nguyén va Mbi truong Thanh phé H6 Chi Minh do v& ngay
04/5/2020 c6 tong gié tri 8.732.922.550 dong (tam ty bay tram ba muoi hai triéu
chin trim hai muoi hai ngan nam trim nim muoi d6ng) 1a tai san chung cua cu
Tran Van B, cu L& Thi L3 va ba Lam Thi Xu&n H2 ciing tao 1ap. Trong d6: phan
tai san caa cu Tran Vin B 4.366.461.275 dong twong duong 50% gia tri nha dat.
Phan tai san cia cy Lé Thi L3 3.841.822.775 dong tuong duong 44% gia tri nha
dat. Phan tai san cua ba Lam Thi Xuan H2 524.638.500 dong tuong duong 6%
gia tri nha dat.

[11] Cu Tran Vian B chét 2004, khong lap di chic. Di san dugc chia cho
nhitng ngudi thira ké gom: 1. Ba Tran H, 2. Ong Tran Van Th (c6 ngudi ké thira
ba Tran Nguyén Thi Kiéu Ch, 6ng Tran Ngoc D, éng Tran Ngoc N, ba Tran
Nguyén Thi Minh Thi1, ba Tran Thi H1 nhan), 3. Ong Tran Van S, 4. Ba Tran
Thi My D1, 5. B4 Lé Thi T, 6. Ba Cao Kim Ph, 7. Ba Lé Thi Ngoc H2, 8. Ba Lé
Thi Ngoc M, 9. Ba L& Thi Ngoc Ph1, 10. Ba Nguyén Thi H4, 11. Ba Nguyén
Thi M1, 12. Ba Tran Thi Thanh L2, 13. Ong Nguyén Vin H5, 14. Ba Nguyén
Thi Mai Th2 (Nguyén Mai Th2), 15. Ong Nguyén Van L1, 16. Ong Nguyén Vin
Ng2, 17. Ba Tran Thi M2, 18. Ong Tran Puc T1, 19. Ong Chung Vian H7, 20.
Ong Tran D2; mdi ngudi duoc huong mot ky phan 198.475.512 dong, tuong
duong véi 2,28% gia tri nha dat. Riéng ba Lam Thi Xuan H2 dugc huang 02 ky
phan 396.951.024 dong, tuong duong v4i 4,56% gia tri nha dat (1).

[111] Cu L& Thi L3 chét nim 1971, di san cta cu L3 dugc chia cho 07
nguoi con chung cua cu B va cu L3 12 ba Tran H, 6ng Tran Vian S, ba Tran Thi
M§$ D1, ba L& Thi T, ba Cao Kim Ph, ba Tran Thi Thanh L2, 6ng Tran Van Th
(c6 nguoi ké thira ba Tran Nguyén Thi Kiéu Ch, éng Tran Ngoc D, 6ng Tran
Ngoc N, ba Tran Nguyén Thi Minh Th1, ba Tran Thi H1 nhan); mdi ngudi duoc
nhan 01 ky phan 548.831.825 ddng (2).

Tong cong (1) va (2) ba Tran H, 6ng Tran Van S, ba Tran Thi My D1, ba
Lé Thi T, ba Cao Kim Ph, ba Tran Thi Thanh L2 mdi ngudi duoc nhan
747.307.337 ddng; ba Tran Nguyén Thi Kiéu Ch, dng Tran Ngoc D, éng Tran
Ngoc N, ba Tran Nguyén Thi Minh Thl, ba Tran Thi H1 cing dugc nhan
747.307.337 ddng; mdi phan dugc nhin twong dwong voi 8,54% gia tri nha dat.

~ Giao ky phan cua ba Cao Kim Ph dugc huong 747.307.337 dong cho ba
Tran H quan ly, khi nao ba Ph c0 yéu cau doi lai thi ba Tran H cé trach nhiém
thanh toan.

Giao ky phan cua ba Lé Thi T duoc hudng 747.307.337 dong cho ba Tran
Thi My D1. Tong cong ba D1 dugc nhan 1.494.614.674 dong.
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[IV] Ba Tran H, ba Tran Thi My D1 duoc quyén quan ly, st dung va lién
hé véi co quan Nha nudc co tham quyen lam thu tuc Cap Glay chang nhan
quyén sir dung dat ¢, quyén s& hitu nha ¢ va tai san khéac gan lién véi dat doi véi
cin nha dat sé 307 BD, Phuong 15 (cii 1a Phuong 23), quan BT, Thanh phd Hb
Chi Minh theo hinh thirc s¢ hitu chung sau khi ba Tran H, ba Tran Thi My D1
cung c¢0 trach nhiém lién ddi thanh toan gia tri tai san cho ba Lam Thi Xuan H2
va thanh toan gia tri tai san cho tat ca cac dong thira ké dugc nhan tai muc 11 va
muc I11.

Viéc thuc hién tai co quan Thi hanh 4n dan su ¢ tham quyén sau khi an
phat sinh hiéu luc phap luat.

Ké tir khi c6 don yéu cau thi hanh an cua ngudi duoc thi hanh an, ngudi
phai thi hanh an néu chua thyuc hién hét khoan tién thi hanh an thi phai chiu thém
tién 13i theo muc 13i suat quy dinh tai Diéu 357, Piéu 468 Bo luat Dan sy nim
2015 twong wng Vai so tién va thoi gian chua thi hanh an.

[V] Truong hop ba Tran H, ba Tran Thi My D1 khang tu nguyén thi hanh
an, co quan thi hanh én dan sy tién hanh ban dau gia tai san va phan chia cho cac
dong thura ke theo ti 1€ dugc huong.

Ngoai ra an so tham con quyét dinh vé& an phi dan su so tham; quyén va
nghia vu trong thi hanh &n va quyén khang céo cua cac duong su theo luat dinh.

- Sau khi xét xtr so tham, ngay 26 thang 4 nam 2021 bj don ba L&m Thi
Xuan H2 c6 don khang cao ndi dung ban an so tham. Ba Xuan H2 yéu cau Toa
an cap phuac tham xem xét:

+ Xéac dinh phan dat l1an chiém rach thoat nuéc cong cong co dién tich
5,20m x 8,97m = khoang 46,67m? va tai san gan lién véi dat gom phong ng,
nha vé sinh phia sau nha 307 BD, Phuong 15, quan BT khong phai la di san ctaa
cu Tran Van B. Do ba Xuan H2 Iap rach thoat nuéc céng cong chiém dat cong
xay dung nha o.

+ Hién ba Xuan H2 khong c6 chd & nén ba Xuan H2 xin duoc & tam phan
dién tich dat lap rach @€ ¢. Khi nao Nha nudc nao vét rach thoat nuéc cong cong
va thu hoi dat lan chiém thi ba Xuan H2 giao cho Nha nudc.

+ Y&u cau cac thira ké cua cu Tran Vian B chira cho ba Xuan H2 mét 16i di
tir phia sau nha 307 BB, Phuong 15, Quan BT (tir phan chiém dat céng) ra
duong cdng cong BB dé ba Xuan H2 ra vao nha.

- Tai Quyér dinh sé 3690/OPKNPT-VKS-DS ngay 06/5/2021 Vién trueng
Vién kiém sat nhan dan Thanh phé Ho Chi Minh dé khdng nghi phic tham doi
V6i ban an so tham, do:

+ Vé xdc dinh dwa nguwoi tham gia té tung: Chua xac minh, lam rd nhan
than cua ba Th5 12 vo cta cu B va ba Tr2 1a con chung cua cu B, ba Th5 dé xac
dinh hang thira ké cua cy Tran Vian B nhu Ban an dan sy phdc tham sé
300/2017/DS-PT ngay 11/12/2017 ciia Toa an nhan dan cip cao tai Thanh phé
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Ho Chi Minh huy én so tham s6 599/2015/DS-ST ngay 18/6/2015 cia Toa an
nhan dan Thanh pho H6 Chi Minh (BL 729) da nhan dinh la thiéu sot ve to tung.

+ Vé danh gid chimg ci#: Ban an so tham cho rang, to khai ding ky nim
1997 va to khai dang ky nam 1999 khong c6 ban vé khdng co gia tri phap ly tur
do xac dinh di san cua cu L3 véi cu B la 104,6m?, di san ctua cu B vé&i ba Xuan
H2 la 14,4m? la nhan dinh khong dung. Bai, to khai ndm 1977 va to khai nam
1999 1a khai theo quy dinh cia Nha nuéc, duoc Uy ban nhan dan Phuong 15 xac
nhan va luu trit diy du dang quy dinh cta phép luat va theo quy dinh tai khoan
1,2, 5 Piéu 50 Luat dat dai nim 2003 1a co s& dé xac dinh chu quyén cua nguoi
str dung dat, nhan dinh nay di 1am anh huong nghiém trong dén quyén loi caa bi
don ba Xuan H2.

+ Xdc dinh chwa ding di san cia nguoi chét dé lai:

~* Can clr vao to khai dang ky nha ctra ngay 20/12/1977 cua cu Tran Vian
B doi vé&i cin nha 307 BD, Phuong 15, quan BT cd dién tich 68m?, da dugc Uy
ban nhan dan Phuong xac nhan;

* To dang ky nha, dat ngay 09/7/1999 cu B khai dién tich 80m?, dién tich
xay dung 80m?, so tang 1 cong liing, tong dién tich 120m? va vo la ba Lam Thi
Xuan H2;

* Ngay 15/9/2003, cu B 1am don de nghi cap gidy chung nhan quyen sé
hitu nha ¢ va quyén s dung dat o, trong do cu B ghi vg la cu Lé Thi L3 (chet)
vé ngudn gbc cu B ghi vo Chong mua dat cat nha nam 1953 tu cat nha 14, san dat
dén nam 1958 tu xay dung lai cau tric mot tim, mai ton san gach:

* Can ctt Cong van s6 4347/UBND-TNMT ngay 01/12/2018 cua Uy ban
nhan dan quan BT: Theo ban d6 dia chinh, nha dat trén thuoc thia 13, to ban d6
s6 3, Phuong 15, quan BT c6 dién tich 119,4m2. Ngay 22/12/2003 Uy ban nhan
dan quan BT ban hanh Quyét dinh s6 5078/QB-UB xtr phat vi pham hanh chinh
xay dung khong phép trén dat san lap vao nam 2002 ddi véi cu Tran Vian B buoc
thao d& toan bo cong trinh xay dung khong phép trén dat san lap rach, dién tich
(4,81m x 3m). Hién nay cong trinh nay chua dugc thao d& va khoi phuc rach...
hién cong trinh vi pham d3 khong con nam trong hanh lang bao vé an toan cong
trinh cdng cong, khdng thudc chi gigi xdy dung duong giao thdng, khéng co
muc dich str dung cho tru s& co quan, cong trinh sy nghiép va cong trinh cong
cong khac. Viéc xay dung hoan thanh trude ngay 01/7/2006 nén du diéu kién dé
cap gidy ching nhan quyén s& hiru nha & va quyén sir dung dat 6.

* Cy L& Thi L3 chét naim 1971; nam 1977 cu B dang ky nha, dat van la
68m?, nhung Ban an so tham xac dinh hang thtra ké cua cu L3 chi c6 7 nguoi
con chung cia cu L3 va cu B 1a khéng dung, vi phan ngoai 68m? 1a cong stc lan
rach, mé rong dién tich cua cu Tran Vin B va ba LAm Thi Xuan H2 duoc hinh
thanh trong thoi ky hon nhén cda hai nguoi.

+ Vé xdc dinh hang thira ké:
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~ Cu L& Thij L3 chét nam 1971, chét trudc cu Tran Van B nhung ban an so
tham xac dinh hang thwra ké ctia cu L3 chi ¢6 07 ngudi con chung cua cu L3 va
cu B la khong dung.

Trong 07 nguoi con cua cu B, cu L3 ¢6 6ng Tran Vin S3 (¢ vo Cao Kim
Ph), dng Tran Van Th3 chét naim 1981 (c6 con Tran Thi Thanh L2), cu B chét
nam 2004 khi chia thira ké Toa an khdng xac dinh cu Tran Van B 12 hang thira
ké thir nhat cia 6ng S3, dng Th3 1a khéng ding.

+ Vé ap dung gid tai san dé chia thira ké: Phia nguyén don, phia bi don
va nguoi cO quyen loi, nghia vu lién quan phia nguyén don va phia bi don déu
cho rang néu Toa an giao nha cho phia bi don thi ph1a nguyén don yéu cau chia
theo gi4 tri tai thoi diém thi hanh an va nguoc lai Vi gia tri nha, dat tai thoi diém
Xét Xir cao hon nhiéu so voi Bién ban dinh gia ngay 03/12/2014. Tuy nhién ban
an so tham chia theo Bién ban ngay 03/12/2014 1a khong dung.

+ V¢ giao hién vat: Ban an so tham giao nha cho ba Tran H va ba Tran
Thi My D1 quan ly, sir dung va thanh toan lai ky phan cho cac thira ké khac 1a
chua phu hop vi ba Lam Thi Xuan H2 (bi don) va ong Tran D2 dong thira ké da
séng trén can nha nay tur ndm 1987 cho dén nay, ho cung c6 nhu cau nha ¢ va
yéu cau nhan hién vat va thanh toan lai ky phan cho céc thira ké khac, trong khi
cac nguyén don déu c6 nha, dat on dinh.

Tir phan tich trén, ban 4n so tham da vi pham nghiém trong t6 tung va noi
dung giai quyet vu an 1am anh huong dén quyén va loi ich hop phap cua cac
duong su, can phai khang nghi phlc thim ban 4n so tham cua Toa &n cap so
tham theo huong huy an so tham giai quyét lai theo dung quy dinh cua phap
luat. Do d6, dé nghi Toa phuc tham xét xi phdc tham theo hudng trén.

Tai phién tda phtc tham hdm nay:

- Nguoi khang cao ba Lam Thi Xuan H2, gitr nguyén yéu cau khang cao
néu trén, khdng cung cap chung ca méi, dong y véi khang nghi vé noi dung
nhung khong dong y huy an so tham, ma yéu cau Toa an cap phlc tham sta an
so tham, chap nhan yéu cau khang céo cua bi don.

- Dai dign Vien kiém sat nhan dan cap cao tai Thanh phé H6 Chi Minh,
gilr nguyén Quyet dinh khang nghi so 3690/QDKNPT-VKS-DS ngay 06/5/2021
cua Vién truong Vién kiem sat nhan dan Thanh pho Ho Chi Minh.

- Nguyén don ba Tran H, dong thoi ciing la nguoi dai dién hop phap cua
nhitng nguoi co quyén loi, nghia vu lién quan Nguyén Th; H4, Nguyen Thi M1,
Nguyen Van L1, Nguyen Van Ng2, Nguyén Th; Mai Th2 (Nguyen Mai Th2)
Nguyén Vin HS, Tran Thi Thanh L2, trinh bay Khong dong y doi véi khang cao
va khang nghi, yéu cau giit nguyén an so tham. Ba Tran H dong y phan di san
cua cua cu B chia lam 23 phan, gom: cac con cua cu B duoc xac dinh ho tén, dia
chi 1a 20 phan, 01 phan cuaa chi Tr2 (chia xac dinh ho tén, dia chi theo ba Xuan
H2 trinh bay), 01 phan cta ba Xuan H2 hudng thira ké va 01 phan cua ba Xuan
H2 huong cdng stre dong gop).
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- Nguyén don ong Tran Van S, trinh bay: Théng nhét theo trinh bay cta
ba Tran H.

- Nguoi c6 quyén loi, nghia vu lién quan éng Tran D2, do bj don ba Lam
Thi Kim H6, trinh bay: Thong nhat theo yéu cau cua ba Xuan H2.

- Ludt sw L bao vé quyén va lgi ich hop phap cia nguyén don, trinh bay:
Tai Toa phlc tham ba Xuan H2 trinh bay néu Toa xéc dinh chi Tr2 (con cu B
chua xac dinh day du tén va dija chi) 1a con cu B va chia cho chi Tr2 mét ky
phan thira ké thi ba Xuan H2 dong ¥ dé cho ba Tran H quan ly phan caa chi Tr2,
nén dé nghi Hoi déng xét xu sira an so tham, chap nhan theo dé nghi cua ba
Tran H va ba Xuan H2 tai Toa phdc tham, chia thira ké di san cua cu B thanh 23
phan, trong d6 phan cua chi Tr2, ba Ph giao cho ba Tran H quan 1y khi 02 ngudi
nay yéu cau thi ba Tran H tra lai va dé nghi khdng chap nhan khang nghi dé nghi
hay an cua Vién kiém sat.

- Pgi dién vién kiém sat nhan dan cdp cao tgi thanh phé Hé Chi Minh
phéat biéu quan diém gidi quyét vu an:

Thong qua kiem sét viéc giai quyet vu an, tir khi thy 1y dén thoi diém hign
nay thay rang Tham phan; Hoi dong xét xtr va nhitng ngudi tham gia to tung da
chap hanh dang quy dinh cua B6 luat to tung dan su, khéng co vi pham.

Péi voi khang nghi caa Vién truong Vién kiém sat nhan dan Thanh phd
Ho Chi Minh véi cac 1y do da duoc néu trong khang nghi 1a c¢6 can cu, vi thé dé
nghi Hoi ddng xét xtr chap nhan toan bo khang nghi, do chap nhan khang nghi
nén dé nghi chap nhan mot phan khang céo cua ba Lam Thi Xuan H2, hay toan
bo ban an so tham, giao ho so cho Toa an nhan dan Thanh phé HO Chi Minh
giai quyét lai theo thu tuc so tham.

NHAN PINH CUA TOA AN:

Cdan cir vao CAc tai liéu, chitng cit thé hién tai hé so dwoc tham tra tai
phién toa; trén co so xem xét toan dién cac ching ciz; y kién trinh bay cua céc
dwong su; Can cir VAo Két qud tranh tung va phat biéu cia dai dién Vién kiém sét
tai phién tda; Hai dong xét xit nhdn dinh:

- Vé thi tuc té tung:

[1] Khang céo cua bi don ba Lam Thi Xuan H2 va khang nghi cta Vién
treong Vién kiém sat nhan dan Thanh phé H6 Chi Minh trong han luét dinh va
hop 18 nén dugc xem Xét tai cap phic tham theo quy dinh tai Diéu 273, 280 Bo
luat t tung dan su nim 2015,

[2] C4c bi don con lai va nhitng ngudi c6 quyén loi nghia vu lién quan da
duoc tridu tap hop 18 1an tht hai van vang mat khong L1 do, nén can cir Diéu
296 B luat té tung dan su 2015 Toa xét Xt vang mat ho.

[3] Nguoi c6 quyén loi, nghia vu lién quan ba Cao Kim Ph cu tri & nudc
ngoai (Hoa Ky), Toa an cip so tham di thyc hién thu tuc ty thac tu phap theo
quy dinh phap luat nhung khong thu thap duoc loi khai, tai liéu cia ba Ph. Bén
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ngdy mé phién toa, ba Ph khéng cd mit nén Toa so tham quyét dinh xét xir vang
mat ba Ph va giao ky phan thira ké cua ba Ph duoc huong cho ba Tran H quan ly
khi nao ba Ph c6 yéu cau doi lai thi ba Tran H c6 trach nhiém tra ra 1a da dam
bao dugc quyén loi cua ba Ph.

- Vé ngi dung: Xét khang cao cua bi don ba Lam Thi Xuan H2 va khang
nghi cua Vién’tru‘(’yng Vién kiém sat nhan dan Thanh pho H6 Chi Minh, Hoi
dong xét xu thay rang:

[1] Vé xdc dinh dwa nguwroi tham gia to tung: Ban an dan su phlc tham sé
300/2017/DS-PT ngay 11/12/2017 cta Toa an nhan dan cip cao tai Thanh phb
Ho Chi Minh hay an so tham s 599/2015/DS-ST ngay 18/6/2015 cua Toa an
nhan dan Thanh phé H6 Chi Minh di nhan dinh: Ba LA&m Thi Xuan H2 khai cu
B ¢6 chung song véi ba Th5 va c6 mot nguoi con gai tén Tr2 (BL 78, 178),
nhung Tda an cdp so tham chua tién hanh cac thu tuc thu thap ching ctr xac
minh 1am r® van dé nay 1a chwa du cin cir dé xac dinh day du nhitng nguoi thira
ké theo phap luat ctia cy B 14 thiéu sot vé t6 tung. Sau khi xét xir lai so tham Toa
so tham ciling chua thyc hién day du cac thu tuc theo luat dinh nhu thong bao tim
kiém nguoi vang mit tai noi cu tra cudi cung trén phuong tién thong tin dai
ching cap Trung uwong ma chi dya vao loi khai cua cac duong su 1a nguyén don,
bi don, ngudi c6 quyén loi nghia vu lién quan tai phién toa 1a chua dam thu tuc
t6 tung, 1a thiéu sot, nén Vién kiém séat khang nghi 1a co can cu, song do vu an
da thu 1y 1au nam da bi huy va xét xur lai nhung sau do van khong ai cung cap
duoc ho, tén, dia chi cua ba Th5 ngudi chung sdng vai cu B ¢6 con chung tén
Tr2 nén Hoi déng xét xtr chap nhan phan khang nghi nay caa Vién kiém sat, khi
chia thira ké di san cua cu B danh cho ba Tr2 (con cta ba Th5, cu B) mot ky
phan thira ké va giao cho bi don ba Lam Thi Xuan H2 quan ly dé sau nay ba Tr2
c6 yéu cau thi giao lai cho ba Tr2 (néu con thoi hiéu khai kién) 1a dam bao duoc
quyén loi caa ba Tr2 ma khong can phai hay an so tham.

[2] Vé xac dinh di san: Theo 10i khai nhan thong nhat cua cac duong su
trong vu an thi nha dat s 307 duong BB, Phuong 15 (cii 1a Phuong 23), quan
BT, Thanh phé H5 Chi Minh ¢6 ngudn gdc caa cu Tran Van B va cu L& Thi L3
nhan chuyén nhugng cia ba Nguyén Quy A vao nim 1953. Nam 1958, cu B - cu
L3 xay dung stra chira lai thanh nha kién cd, dtc bé tong va gia dinh tiép tuc st
dung. Nam 1971, cu L3 chét. Sau dé, cu B chung séng véi nhiéu ngudi phu nit
khéc, lan luot 1a ba L& Thi Th4, ba Nguyén Thi Kh, ba Tran Thi S2, ba Nguyén
Thi H8, ba Nguyén Thi Kim H6, tat ca déu khong ding ky két hon, khong xay
dung hoic sira chita gi thém trong can nha s6 307 duong BD, Phuong 15, quan
BT, Thanh phé H6 Chi Minh.

Ngay 01/9/1992, cu B dang ky két hon véi ba Lam Thi Xuén H2 nhung
thuc té ba Xuan H2 va con riéng cua ba Xuan H2 la LA&m Hoang Ph2 di séng
chung véi cu B tir nam 1987. Khi ba Xuan H2 vé séng chung vai cu B thi hién
trang can nha s6 307 BD da kién cd. Ngay 15/9/2003 cy B lam don dé nghi cap
giay chang nhan quyen so hitu nha ¢ va quyén sir dung dat o, trong do6 cu B ghi
vo 1a cu L& Thi L3 (chét) vé ngudn gdc cu B ghi vo chong mua dat cit nha nam
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1953 ty cat nha 14, san dat dén nam 1958 tu xay dung lai cu trdc mot tim, mai
tén san gach.

~ Nim 2004 cu B chét, ba Xuan H2 tiép tuc quan Iy st dung nha dat cho
den nay. Nha dat hién chua duoc cap giay chung nhan quyén s¢ hiru nha ¢ va
quyen su dung dat 6.

Tai phién toa cac bén duong su thira nhan hién trang nha dat theo Ban vé
hién trang nha caa Trung tim do dac ban db - S Tai nguyén va Moi trudong
Thanh phd H6 Chi Minh do v& ngay 04/5/2020 (khdng thira nhan Ban vé hién
trang nha do v& ngay 17/9/2014). Theo ban V& nay, thi cin nha sé 307 duong
BD, Phuong 15, quan BT, Thanh phd H6 Chi Minh c6 dién tich khuén vién
119m?, dién tich xay dung 105,9m?.

Tai Vian ban s6 4347/UBND-TNMT ngay 01/12/2018 cua Uy ban nhan
dan quan BT cung cap thong tin nha dat s6 307 duong BD, Phuong 15, quan
BT, Thanh phé Ho Chi Minh c6 néu: “Ngay 22/12/2003, UBND qudn BT ban
hanh Quyér dinh xir phat vi phgm hanh chinh sé 5087/0P-UB xir phat hanh vi
xay dung khéng phép trén dat san lap rach vao nam 2002 dai véi éng Tran Vin
B tai dia chi s6 307 BD (thugc thira s6 13, to sé 03 — bdn dé dia chinh), phwong
15, quan BT...".

Nhu vdy, ¢6 cin cr xac dinh nam 2003 cu B va ba Xuan H2 san lap lan
chiém dat rach mg rong dién tich nha sé 307 duong BD, Phuong 15, quan BT,
Phan dién tich mé rong 1a 4,81m x 3m = 14,43m2 Bén nay phan cong trinh xay
dung khong cé gidy phép trén dat san 1ap rach chua duoc thdo dd va thudc phan
nha, d4t theo Ban v& hién trang nha lap ngay 04/5/2020.

Ciing tai Van ban s 4347/UBND-TNMT néu trén, UBND quan BT cung
cap: “Truong hop nha dat trén khong cé tranh chap, khéng co kién trac hg lien
ké nhd sang, khéng cé cong thodt nwéc chung cua khu vic, co xac nhdn cua
UBND phuwong vé nha ¢ da hoan thanh xdy dwng truée ngay 01/7/2006... thi dii
diéu kién cap giay ching nhdn theo quy dinh tai Piéu 22, Piéu 31 Nghi dinh
43/ND-CP ngay 15/5/2014 cua Chinh phu.”

Theo két qua xac minh cua Toa &n, ngdy 19/10/2020 Uy ban nhan dan
Phuong 15, quan BT cung cap nha dét s 307 duong BD, Phuong 15, quan BT,
Thanh phd H6 Chi Minh duoc xay dung vao thoi diém trude ngay 01/7/2006.
Ngoai cac nguoi con cia 6ng Tran Van B tranh chap, Uy ban nhan dan phuong
chua nhan dugc don cua c& nhan khéc tranh chap ddi véi nha dat nay.

Theo Bién ban xem xét, tham dinh tai chd ngay 29/9/2020 ghi nhan: Hién
trang phan phia sau nha da san 1ap hét, khdng c6 kénh rach, da 1ap bang xi ming
va xay dung nha dé ¢, khdng c6 cbng thoat nuéc chung cua khu vyc, khong cé
kién tric cua ho lién ké nhd sang.

Tong hop cac ching ¢ néu trén thi can nha, dét s6 307 duong BD,
Phuong 15, quan BT, Thanh phd H6 Chi Minh chua c6 gidy chang nhan quyén
s& hitu nha & va quyén si dung dat ¢ nhung 1a tai san hop phap cta cu Tran Vin
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B - cu L& Thi L3 va ba LAm Thi Xuan H2 tao lap. Trong d6, phan tai san chung
cta cu B va ba Xuan H2 1a phan coi néi tir kénh rach ¢ phan dét va nha kéo sat,
maéi ton, cot gach véi dién tich 14,43m2 phan dién tich dat con lai 119m? —
14,43m? = 104,57m2, nha duc san bé tong cot thép, twdng gach, méi ton dién tich
66,2m? va phan nha kéo sat, mai tén dién tich 25,27m? Ia tai san chung cua cu B
va cu L3. Ba Xuan H2 cho ring phan dat 14n chiém c6 dién tich 46,66m? trong
d6 tai san riéng cua ba 1a phan nha dat dién tich 39m? nhung khong c6 chiing cu
chting minh nén khdng c6 co so chap nhan. Déi véi “Ban ké khai nha cira” ngay
20/12/1977 cu B ké khai dién tich dat 68m?, dién tich s dung chinh 40m2. Va
tai TO khai dang ky nha — dat ngay 09/7/1999 cu B ding ky dién tich dat 80m?,
tong dién tich san xay dung 120m?2. Xét, céc tai liéu ké khai nay déu do tu ké
khai, khong cd ban vé& di chiéu nén khong cé co s xem xét. Viéc Toa so tham
xac dinh di san cua cu B véi cu L3 va di san ciaa cu B vai ba Lam Thi Xuan H2
nhu néu trén 1a c6 can clt, dung phép luat.

[3] Xac dinh hang thira ké:

- Cu B (chét ndm 2004), cu L3 chét nam 1971, ¢6 07 nguoi con chung la:
(1) Ba Tran H, (2) ba Lé Thi T, (3) 6ng Tran Vén Th3, (4) 6ng Tran Van S3, (5)
ong Tran Van Th, (6) 6ng Tran Van S, (7) ba Tran Thi My DL1.

- Cu L3 chét nam 1971 nén hang thira ké thr nhat cua cu L3 gém: Cu B
va 7 ngudi con chung véi cu B.

- Ong Tran Van S3 chét nam 1981 nén hang thira ké thir nhat cia 6ng S3,
gom: vo la ba Cao Kim Ph, cha la cu B.

- Ong Tran Van Th3 chét ndm 1981 nén hang thira ké thir nhat cia 6ng
Th3, gom: con la Tran Thi Thanh L2 (vo khdng rd tén ho, dia chi, khong biét
song, chét?) va cha la cu B.

Nhu vay, khi chia di san cua cu L3 Toa so tham khéng chia cho cu B
dugc huong Y2 ky phan cia cu B duge huong caa ky phan thira ké ma 6ng S3,
6ng Th3 duoc huong thira ké tir cu L3 1a khong dung, nén khang nghi cia Vién
kiém sat 1a c6 can ctr dugc chap nhan.

[4] Vé gia tri di san: Cac dwong su trong vu an déu thdng nhat véi két qua
dinh gia ngay 03/12/2014 va khdng yéu cau dinh gia lai. Theo do, gia dat
72.000.000 dong/m2 phan xay dung bé tong cot thép, mai ton, twong gach gia tri
con lai 3.750.000 dong/m2 X 55% = 2.062.500 dong/m?; phan xay dung keéo sit,
mai tén, cot gach gia tri con lai 1.300.000 dong/m? x 55% = 715.000 dong/m?.
Mic du gié tri tai san tranh chap duoc dinh gi4 tir ngay 03/12/2014 dén thoi
diém xét xir so tham lai 1an 2 ngay 23/4/2021 thi gia tri tai san khdng con phu
hop, song do cac duong su trong vu an khong ai yéu cau dinh gié lai va khi chia
Toa so tham xac dinh ting nguoi dugc chia sau d6 quy ra ty 1& phan tram cua
ting ngudi duoc chia dbi voi di san cia cu B va cu L3 dé lai tai thoi diém thi
hanh &n 1a van dam bao quyén loi cho cac duong su.
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Dbi chiéu véi Ban vé& hién trang nha lap ngay 04/5/2020, gia tri tai san
duoc xac dinh:

- Phan tai sin cia cu B va ba Xuan H2 gom: Dat 14,43m? x
72.000.0006/{112 =q1.038.960.000 dong. Nhé 14,43m? x 715.000d/m?
10.317.000 dong. Tong cong 1.049.277.000 dong.

- Phan tai san cua cu B va cu L3 gém: Dat 104,57m? x 72.000.000d/m? =
7.529.040.000 déng. Nha duc bé tong cdt thép 66,2m? x 2.062.500d/m? =
136.537.500 d6ng, nha cot gach, mai ton 25,27m? x 715.000d/m? = 18.068.050
d6ng. Tong cong 7.683.645.550 dong.

Tong gia tri tai san nha va dat s6 307 BD, Phuong 15, quan BT Ia
8.732.922.550 dong.

[5] Xac dinh di san caa cu L3, cu B dé lai nhu sau:

[5.1] Tong gia tri tai san cua cu B va cu L3 1a 7.683.645.550 dong: 2 =
3.841.822.775 @ong. Cu L3 chét nam 1971 nén xac dinh di san cua cy L3 dé lai
1a: 3.841.822.775 dong. Tinh cdng stc ton tao 1a tinh ca khoi tai san ba Xuan H2
gin giit, ton tao 1a nha, dat tai s6 307 nhung cap so tham chi tinh phan cong stc
d6i véi di san cua cu B dé lai ma khong tinh cong strc doi vai di san cia cu L3
dé lai 1a chua chinh x4c nén stra Hoi ddng xét Xt stra phan ndy cua an so tham,
cu thé: Di san caa cu L3 dé lai 1a 3.841.822.775 d6ng: 9 phan (gom 7 phan la
nhitng ngwoi con chung cuia cu B va cy L3 + 01 phdn cia cu B va 01 phdn cong
siC gin gid, ton tgo 1am tang gid tri nha dat cua ba LAm Thi Xuan H2 doi véi di
san cua cu L3 dé lai). = 426.869.197 dong, trong d6: Phan cua 6ng Th3 duoc
chia cho cu B va ba Tran Thi Thanh L2 mdi nguoi ¥ 12 426.869.197 dong : 2
phan = 213.434.600 d6ng; Phan cua 6ng S3 dugc chia cho cu B va ba Cao Kim
Ph mdi nguoi % la 426.869.197 dong : 2 phan = 213.434.600 dong; ba Tran
Nguyén Thi Kiéu Ch, anh Tran Ngoc D, anh Tran Ngoc N, chi Tran Nguyén Thi
Minh Thi, chi Tran Thi H1 duoc huéng chung phan cua éng Tran Vian Th la:
426.869.197 ddng.

[5.2] Nhu vay di san cta cu B dé lai 1a: ¥ tai san chung cua cu B va cu L3
1a: 3.841.822.775 dong + 426.869.197 dong 01 ky phan thtra ké di san cua cu L3
+ 213.434.600 dong huang thira ké tir 6ng Thanh + 213.434.600 d6ng huong
thira ké tir 6ng S3 = 4.322.050.621 ddng + {¥ tai san cua cu B vé6i ba Lam Thi
Xuan H2 1a (1.049.277.000 dong : 2 phan) 524.638.500 dong} = 5.220.199.668
dong.

[5.3] Chia di san cua cu B dé lai nhu sau:

Can ct an 1é s 41/2021/AL cua Toa an nhan dan tdi cao ban hanh kém
theo quyét dinh s 42/QB-CA ngay 12/3/2021 cua Chéanh an Toa an nhan dan
ti cao thi cac ba L& Thi Th4, Nguyén Thi H8, Tran Thi S2, Nguyén Thi Kim
H6, Nguyén Thi Kh 1a nhitng ngudi séng chung, ¢é con véi 6ng Tran Vian B
khong c6 dang ky két hon, két thic hon nhan truéc khi Luat hon nhan va gia
dinh nam 1987 c6 hiéu luc nén khong duoc xem 1a hén nhan thuc té va khdng
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dugc huang di san cua 6ng Bai. Ba LAm Thi Xuan H2 c¢6 dang ky két hon 1a hon
nhan hop phép nén ba Xuan H2 1a hang thtra ké thi nhét ciing véi 21 nguoi con
ctia dng Bai. Nguyén don dong y chia cho ba Lam Thi Xuan H2 thém mot suat
thira ké cho cdng gin gitr ton tao di san. Nhu vay, di san cua 6ng Bai chét dé lai
duoc chia 23 ky phan, trong d6 ba L&m Thi Xuén H2 dugc hudng 2 ky phan, 21
ngudi con cua éng Bai dugc huong mdi ngudi 1 ky phan. Cu thé:

5.220.199.668 d6ng: 23 phan (gom cac con cua cu B (dd dwoc xdc dinh)
la 20 phan, vo cu B 14 ba Lam Th; Xuan H2 01 phdn, con cu B tén Tr2 (chua tim
duwoc dia chi) 01 phan va 01 phdn cong sitc gin gid, ton tgo tai sdn cia ba Lam
Thi Xuan H2) = 226.965.203 dong.

[5.4] Xac dinh tai san cua ba LAm Thi Xuan H2 trong khéi tai san chung
1a nha, dat tai s6 307 1a: { 524.638.500 dong (1/2 tai san chung gitra cu B véi ba
Xuén H2) + 426.869.197 dong (1 phan céng sic gin giir, ton tao tai san caa cu
L3 dé lai) + 226.965.203 dong (1 ky phan thira ké huong tir cu B) + 226.965.203
dong (1 phan cbng stc gin git, ton tao tai san cua cu B dé lai) + 226.965.203
déng (1 ky phan thira ké chi Tr2 dugc huong mic du tai phién tda ba Xuan H2
tra 10i Luat su 1a dé ky phan cuaa chi Tr2 duoc huong cho ba Tran H quan ly,
song do phan cua chi Tr2 l1a do ba Xuan H2 yéu cau va ba Xuan H2 tai toa cho
la me chi Tr2 1a do ba Tran H duéi di chix khong phai ba Tran H khong biét, nén
can giao ba Xuan H2 quan Iy phan chi Tr2 dugc huong 1a phd hop, khi nao chi
Tr2 doi thi ba Xuan H2 c6 trach nhiém giao lai) = 1.632.403.306 dong.

Nhu vy, ba Lam Thi Xuan H2 duoc hudéng va duoc giao quan ly (phan
cua chi Tr2) la 1.632.403.306 dong x 100: 8.732.922.550 dong = 18,6925% gia
tri cua khoi tai san nha, dat tai s6 307.

[5.5] Phan céc con cua cu L3, cu B duoc huong cu thé 1a:

- Ba Tran H, 6ng Tran Vian S, ba Tran Thi My D1, ba Lé Thi T mdi nguoi
dugc huong 1a {426.869.197 dong (huong thira ké tir cu L3) + 226.965.203
dong (huong thira ke tir cu B)} = 653.834.400 dong = 7,4870% gia tri cta khoi
tai san nha, dat tai s6 307. Trong d6, phan caa ba T dugc huong ba T cho ba D1
nén ba D1 duoc hudng 1a: 14,974% gia tri caa khdi tai san nha, dat tai s6 307.

- Ba Tran Thi Kiéu Ch, anh Tran Ngoc D, anh Tran Ngoc N, chi Tran Thi
Minh Thu, chi Tran Thi H1 (huong phan cua dng Tran Van Th (chét nam 2014)
cuing duoc huong 1a: 653.834.400 ddng = 7,4870% gia tri caa khdi tai san nha,
dat tai s6 307.

- Ba Cao Kim Ph Ia: 213.434.600 dong (huong % di san caa dng Tran
Vin S3 chét nam 1980 huong tir cu L3) + 226.965.203 dong (nhan di san cua cu
B) = 440.399.801 dong = 5,0429% gia tri cua khdi tai san nha, dat tai s6 307.
Phan cua ba Ph duoc huong giao cho ba Tran H quan ly khi nao ba Ph doi thi ba
Tran H c6 trach nhiém giao lai cho ba Ph.

- BaTran Thi Thanh L2 la: 213.434.600 dong (huong ¥2 di san cua ong
Tran Van Th3 chét nam 1981 hudng tir cu L3) + 226.965.203 dong (nhan di san
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cua cu B) = 440.399.801 ddng = 5,0429% gi4 tri cua khdi tai san nha, dat tai s6
307.

- C4c duong su: L& Thi Ngoc H2, L& Thi Ngoc Ph1, L& Thi Ngoc M,
Nguyén Vian H5, Nguyén Vin Ng2, Nguyén Thi H4, Nguyén Thi Mai Th2
(Nguyén Mai Th2), Nguyén Thi M1, Nguyén Vian L1, Tran Thi M2, Tran Dutc
T1, Chung Van H7, Tran D2 mdi nguoi dugc huong 1a 226.965.203 ddng =
2,5989% gia tri cia khoi tai san nha, dat tai s6 307.

[6] Ba Tran H, ba Tran Thi My D1 c6 nguyén vong nhan nha dat theo
hinh thirc dong so hitu va s& cung chiu trach nhiém thanh toan cho cac dong
thira ké khac theo gia tri bang tién. Ba Xuan H2 cd yéu cau nhan hién vat 1a mot
phan nha dit s6 307 BD vai chiéu ngang mit tién 1m dai 8m lam 161 di dé sur
dung mot phan nha phia sau c6 dién tich khoang 31m? hoic nhan quan ly, sir
dung toan bo nha dat va tra lai gia tri bang tién cho cac dong thira ké khac theo
két qua dinh gia nam 2014. Xét, hién trang nha dat s6 307 BD, Phuong 15, quan
BT c6 dién tich dat 119m? vai chiéu ngang mat tién 1a 4,11m, khong dam bao
dién tich chia cho cac déng thira ké nhan hién vat hoic chia theo y kién cua ba
Xuén H2. Mac khéc, tat ca cac duong su trong vu an nay (trir bi don) déu co
nguyén vong giao cho ba Tran H va ba D1 nhan hién vat, hon nita tong ti 1¢ di
san dugc huong cua ba Tran H va ba D1 16n hon ba Xuan H2 nén Hoi dong xét
Xt Xem xét giao cho ba Tran H va ba D1 nhan nha dat s6 307 BD, Phuong 15,
quan BT, Thanh phé H Chi Minh va thanh toan cho cac dong thira ké khac theo
ty 18 phan traim dwoc hudng gié tri tai san 13 nha, dat tai s6 307 néu trén tai thoi
diém thi hanh &4n nham dam bao thi hanh &n nhanh va céng bang cho tit ca cac
duon sy dugc huong theo ty 1é phan trim néu trén.

[7] Tt nhitng nhan dinh trén Hoi dong xét xtr chap nhan mot phan dé nghi
cta Vién kiém sét, cu thé: Chap nhan mot phan khang céo cua ba Lam Thi Xuan
H2; chap nhan mot phan khang nghi ciia Vién truong Vién kiém sat nhan dan
Thanh phd H6 Chi Minh, sira an so tham.

[8] Vé chi phi t6 tung (do v&, ty thac tu phap, tham dinh gia, xem xét
tham dinh tai chd) phia nguyén don tu nguyén chiu.

[9] An phi dan su so tham: Do stra &n nén tinh lai &n phi dan sy so tham.
Trong d6, ba Tran H, ba LA&m Thi Xuan H2, ba Lé Thi Ngoc H2 1a ngudi cao
tudi nén duoc midn nop an phi dan sy so tham, cac duong su con lai phai nop
theo quy dinh cta phap luat.

[10] An phi dan sy phic tham: Do sira 4n so thim nén ngudi khang céo
khéng phai chiu &n phi phtc tham.,

Vi cac lé trén;

QUYET PINH:

_ Can cir khoan 2 Dieu 308; Dieu 309, khoan 3 biéu 26, Dicu 33, biéu 35,
Diéu 227, Diéu 228, Diéu 273 B0 luat to tung dan sy; Diéu 631, Diéu 632, Diéu
634, biéu 635, bieu 637, 639 Bo luat dan sy 2005; Nghi dinh 70-CP ngay
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12/6/1997 cua Chinh pha quy dinh vé &n phi, 1é phi Toa an; Piém d khoan 1
Diéu 12, Diéu 48 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 quy
dinh vé muc thu, mién, giam, thu, nop, quan ly va sir dung an phi va 1é phi Toa
an:Luat Thi hanh an dan sy nam 2008 (stra doi, bo sung nim 2014); An I¢ sb
06/2016/AL cua Hoi dong Tham phan Toa &n nhan dan téi cao thdng qua ngay
06/4/2016 va An 1¢& sb 41/2021/AL cua Toa &n nhan dan tdi cao ban hanh kém
theo quyét dinh s6 42/QD-CA ngay 12/3/2021 cia Chanh an Toa &n nhan dén
toi cao.

Tuyén xi: Chap nhan mot phan khang cdo cia ba Lam Thi Xuan H2; chap
nhan mét phan khang nghi caa Vién truéng Vién kiém sat nhan dan Thanh phé
Ho Chi Minh; Stra Ban an dan sy so tham sé 569/2021/DS-ST ngay 23/4/2021
cia Toa an nhan dan Thanh phd H6 Chi Minh.

1. Chap nhan mot phan yéu cau khoi kién cia nguyén don; Xac dinh cin
nha, dat s6 307 BB, Phuong 15 (cii 1a Phuong 23), quan BT, Thanh phd H6 Chi
Minh theo Ban vé& hién trang cua Trung tdm do dac ban d6 - S¢ Tai nguyén va
Moi trudng Thanh phé H6 Chi Minh do vé& ngay 04/5/2020 c6 tong gia tri
8.732.922.5504 (tam ty bay tram ba muoi hai triéu chin tram hai muoi hai nghin
nidm traim nim muoi d6ng) 12 tai san chung cua cu Tran Van B, cu L& Thi L3 va
ba LAm Thi Xuan H2 clng tao lap (sau day goi tat 1a: Nha, dat tai s6 307). Trong
do:

1.1. Phan tai san cua cu Tran Van B va ba LAm Thi Xuan H2 gom: bit
14,43m? x 72.000.000d/m? = 1.038.960.000 déng. Nha 14,43m? x 715.000d/m?
=10.317.000 dong. Tong cong 1.049.277.000 dong.

1.2. Phan tai san caa cy Tran Vin B va cu Lé Thi L3 gom: Dat 104,57m?
x 72.000.000d/m? = 7.529.040.000 dong. Nha duc bé tong cot thép 66,2m? x
2.062.500d/m?> = 136.537.500 dong, nha cot gach, mai ton 2527m? X
715.000d/m? = 18.068.050 dong. Tong cong 7.683.645.550 dong.

2. Ba Lam Thi Xuan H2 duoc huong va duoc chia trong khoi tai san
chung 1 gié tri nha, dat tai s6 307 1a: { 524.638.500 dong (1/2 tai san chung
gitta cu B véi ba Xuan H2) + 426.869.197 dong (1 phan cong suc gin gii, ton
tao tai san cua cu L3 dé lai) + 226.965.203 dong (1 ky phan thira ké huong tir cu
B) + 226.965.203 ddng (1 phan cong suc gin giir, ton tao tai san cua cu B dé lai)
+ 226.965.203 dong (1 ky phan thira ké chi Tr2 dugc huong giao ba Xuan H2
quan ly khi nao chi Tr2 doi thi ba Xuan H2 cO trdch nhiém giao lai) =
1.76.721.713 dong.

Nhu vy, ba Lam Thi Xuan H2 duoc hudéng va duoc giao quan ly (phén
cua chi Tr2 dugc huong) la 1.632.403.306 dong = 18,6925% gia tri cua khoi tai
san nha, dat tai s6 307.

3. Nhitng ngudi con lai duoc chia di san cu thé nhu sau:

3.1. Ba Tran H duoc chia la 653.834.400 dong = 7,4870% gié tri ctia khoi
tai san la: Nha, dat tai s6 307.
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3.2. Ba Cao Kim Ph chia la 440.399.801 dong = 5,0429% gié tri cuia khoi
tai san la: Nha, dat tai so 307. Ph@n cua ba Ph dugc huong giao cho ba Tran H
quan ly khi nao ba Ph doi thi ba Tran H cé trach nhiém giao lai cho ba Ph.

3.3. Ong Tran Vian S duoc chia la 653.834.400 dong = 7,4870% gia tri
cua khéi tai san 1a: Nha, dat tai s6 307.

3.4. Ba Tran Thi My D1 duoc chia la 653.834.400 dong = 7,4870%, dong
thoi ba Lé Thi T duoc chia 12 653.834.400 dong = 7,4870% nhung ba T khong
nhan ma cho ba D1 huong phan cua ba T, nén cong chung ba Tran Thi My D1
duogc chia 1a: 1.307.669.000 dong = 14,9740% gia tri cua khdi tai san 1a: Nha,
dat tai s6 307.

3.5. Ba Tran Thi Kiéu Ch, anh Tran Ngoc D, anh Tran Ngoc N, chi Tran
Thi Minh Th1, chi Tran Thi H1 (huéng phan cia 6ng Tran Van Th (chét nam
2014) cing duoc chia 1a: 653.834.400 dong = 7,4870% gia tri cua khoi tai san
la: Nha, dat tai s6 307.

3.6. Ba Tran Thi Thanh L2 dugc chia 12 440.399.801 dong = 5,0429% gia
tri cua khéi tai san 1a; Nha, dat tai s6 307.

3.7. Cac ong, ba: Lé Thi Ngoc H2, Lé Thi Ngoc Phl, Lé Thi Ngoc M,
Nguyén Vian HS5, Nguyén Vin Ng2, Nguyén Thi H4, Nguyén Thi Mai Th2
(Nguy&n Mai Th2), Nguyén Thi M1, Nguyén Vin L1, Tran Thi M2, Tran Duc
T1, Chung Van H7, Trin D2 mdi nguoi dugc huong 1a 226.965.203 ddng =
2,5989% gia tri cua khéi tai san 1a: Nha, dat tai s6 307.

4. Ba Tran H, ba Tran Thi My D1 duoc s¢ hitu, st dung va lién h¢ vai co
quan Nha nudc €O tham quyén lam thu tuc cap Glay chang nhan quyén st dung
dat &, quyén s& hitu nha & va tai san khéac gan lién véi dat d6i véi can nha dat so
307 BP, Phuong 15 (cii 1a Phuong 23), quan BT, Thanh phé Ho Chi Minh theo
hinh thirc so hitu, sir dung chung.

4.1. Ba Tran H, ba Tran Thi My D1 cing c6 trach nhiém lién ddi thanh
toan gia tri tai san cho ba Lam Thi Xuan H2 duoc chia, dugc hudng va thanh
toan gia tri tai san cho tat ca cac dong thira ké duoc nhan theo ty 18 phan tram
nhu néu trén. Viéc tinh ty & phan tram dé thanh toan cho ting nguoi duoc chia,
duoc hudng 14 tinh theo gid tri tai san 1 nha, dat tai s6 307 tai thoi diém thi hanh
an.

- Viéc thyc hién tai Co quan thi hanh &n dan sy ¢ tham quyén sau khi &n
phat sinh hiéu luc phap luat.

4.2. Ké tir ngay c¢6 don yéu cau thi hanh 4n va co quan thi hanh an dan sy
da dinh gia tri tai san la: Nha, dat tai s 307 dé thi hanh an thi ba Tran H, ba
Tran Thi My D1 c6 trach nhiém tra ra phan ba Lam Thi Xuan H2 duoc chia,
dugc huong va duoc giao quan ly (phan cua chi Tr2 duoc chia) 1a 18,6925% va
tra ra phan 6ng Tran D2 duoc chia la 2,5989% gia tri cua khéi tai san 1a: Nha,
dat tai s6 307.
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4.3. Hét thoi han 03 thang ké tir khi ba LAm Thi Xuan H2 nhin du
18,6925% va 6ng Tran D2 nhan du 2,5989% gia tri cua khoi tai san 1a: Nha, dat
tai 56 307. Thi ba Lam Thi Xuan H2 cing nhiing ngudi dang luu cu tai nha, dat
s6 307 duong BD, Phuong 15, quan BT, Thanh phé HO Chi Minh gdom 6ng Tran
D2, ba Tran Thi Nh, 6ng Lam Hoang Ph2, ba Nguyén Thi My Tr1 cing nhiing
nguoi khac (néu cd) phai thyuc hién viéc giao tra nha, dét tai sé6 307 cho ba Tran
H va ba Tran Thi My D1. Néu ba Tran Thi Xuan Hoa, 6ng Tran D2, ba Tran Thi
Nh, 6ng La&m Hoang Ph2, ba Nguyén Thi My Trl cung nhiing ngudi khac (néu
c0) khong tw nguyén giao tra nha, dat tai s6 307 thi ba Tran H, ba Tran Thi My
D1 c6 quyén Yéu cau co quan thi hanh én dan sy cudng ché thi hanh &n budc
giao tra nha, dat.

4.4. Khi nhan dugc nha, dat tai s6 307 néu ba Tran H, ba Tran Thi My D1
khong tu nguyén thi hanh an cho nhitng nguoi dugc huong gié tri tai san con lai
thi: Co quan thi hanh an dan su ¢ quyén tién hanh ban dau gié tai san 1a: Nha,
dat tai s6 307 va phan chia cho cac dong thira ké con lai theo ti 18 duoc hudng,
duoc chia.

- Ké tir ngay nhan dugc nha, dat tai s6 307 ma ba Tran H, ba Tran Thi My
D1 khdng tu nguyén hoan tra phan gia tri tai san duoc chia cho cac dong thira ké
con lai thi con phai chiu thém khoan 1i theo quy dinh tai khoan 2 Diéu 468 Bo
luat dan sy twong g Vai s6 tién chwra hoan tra va thoi gian cham hoan tra.

5. An phi dén751_r SO ‘ghém cac duong su phai chiu, nop tai Co quan Thi
hanh an dan sy c6 tham quyén, cu thé:

5.1. Ba Tran H, ba Lam Thi Xuan H2, ba L& Thi Ngoc H2 duoc mi&n nop
an phi dan su so tham. Tra lai ba Tran H tién tam @ng &n phi 3.500.000 (ba triéu
nam tram ngan) dong da nop tai Bién lai thu tién s6 005208 ngay 26/01/2006
cua Thi hanh an dan su quan BT, Thanh ph Ho6 Chi Minh.

5.2. Céac ong, ba: L& Thi Ngoc Phl, L& Thi Ngoc M, Nguyén Vin HS,
Nguyén Vin Ng2, Nguyén Thi H4, Nguyén Thi Mai Th2 (Nguyén Mai Th2),
Nguyén Thi M1, Nguyén Van L1, Tran Thi M2, Tran Bac T1, Chung Van H7,
Tran D2, Chi Tr2 (chua xé4c dinh tén, dia chi): mdi nguoi phai nop an phi dan su
so tham 1a: 9.809.000 (chin triéu, tim tram 1¢ chin ngan) déng.

- Phan &n phi cia chi Tr2 do ba LAm Thi Xu&n H2 nop thay.

5.3. Ba Tran Thi Thanh L2, ba Cao Kim Ph mdi ngudi phai nop an phi
dan sy so tham la 16.212.000 (muoi sau tri¢u, hai trdm mudi hai ngan) dong.
Phan &n phi cua ba L2, ba Ph do ba Tran H dai dién nop thay.

5.4. Ba Tran Thj Kiéu Ch, anh Tran Ngoc D, anh Tran Ngoc N, chi Tran
Thi Minh Th1, chi Tran Thi H1 cung lién d6i nop an phi déan sy so tham la:
21.077.000 (hai muoi mot triéu, khong tram bay muoi bay ngan) dong.

5.6. Ong Tran Vin S phai nop &n phi dan sy so tham la: 21.077.000 (hai
muoi mot tri¢u, khong trdm bay muoi bay ngan) dong. Phan an phi cua ong Son
do ba Tran H lam dai dién nop thay.
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5.7. Ba Tran Thi My D1 phai nop an phi dan su so tham la: 28.308.000
(hai muoi tam triéu, ba tram lé tdm ngan) dong.

6. An phi dan sy phlc tham: Ba Lam Thi Xuan H2 khéng phai nop.

7. Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh an dan su, thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh
an dan sy cO quyén thoa thuan thi hanh an, c6 quyén yéu cau thi hanh an, tu
nguyén thi hanh an hoic bi cudng ché thi hanh &n theo quy dinh tai cac Diéu 6,
7, 7a, 7b va 9 Luat Thi hanh an dan su, thoi hiéu thi hanh an dugc thuc hién theo
quy dinh tai Diéu 30 Luat Thi hanh &n dan su.

8. Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Noi nhan- TM. HOI PONG XET XU PHUC THAM
_ Toa 4n nhan dan t6i cao: THAM PHAN - CHU TQA PHIEN TOA
— VKSND cép cao tai TP. H6 Chi Minh;

— TAND Thanh phé H6 Chi Minh;

— VKSND Thanh phé H6 Chi Minh;

— Cuc THADS Thanh phé H6 Chi Minh;

— Cac duong su (29);

— Luu VT (5), HS (2), 42b, (AN09)

Nguyén Vin Tiru

24



