TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAl THANH PHO HO CHI MINH DPoc 1ap — Tw do — Hanh phdc

Ban &n s6: 402/2021/HC-PT
Ngay: 15 - 11 - 2021
V/v Khiéu kién quyét dinh hanh chinh
va yéu cau bdi thuong thiét hai.

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm géom co:

Tham phdn — Chii toa phién toa: ~ Ong Hoang Thanh Diing

Cdc Tham phdn: Ba Mai Thi Ta Oanh

Ong Nguyén Van Minh
- Thu ky phién toa: Ba Trinh Thi Phuong Thao - Thu ky Toa an nhan dan

cap cao tai Thanh pho H6 Chi Minh.

- Dgi dién Vign kiém sdt nhén dén cap cao tai Thanh pho Ho Chi Minh
tham gia phién toa: Ong Pham Ba Duy - Kiém sat vién.

Ngay 15 thang 11 ndm 2021, tai tru s, Toa a4n nhan dan cap cao tai Thanh
phé H6 Chi Minh xét xir phiic thim cong khai vu an hanh chinh thy 1y sb:
809/2020/TLPT-HC ngay 29 thang 12 nam 2020 vé viéc “Khiéu kién quyét dinh
hanh chinh va yéu cau boi thuong thiét hai”.

Do Ban 4n hanh chinh so tham s 1318/2020/HC-ST ngay 26 thang 8 nim
2020 cua Toa an nhan dan Thanh pho H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu 4an ra xét xur phac tham s 2288/2021/QDP-PT
ngay 18 thang 10 nam 2021, gitra cac duong su:

- Ngwoi khoi kién: Cong ty TNHH N
Dia chi: dudng T, Phuong 2, quan T1, Thanh phd HO Chi Minh.

Ngueoi dai dién theo ity quyén ciia nguoi khéi kién: Ong Nguyén Hoang H.
(c6 van ban xin xét xur vang mat)

~ Dia chi thuong trd: chung cu H, duong H, phuong T, Quan 7, Thanh pho
HO6 Chi Minh.

Dia chi lién hé: duong T, Phudng 2, quan T1, Thanh phé H6 Chi Minh.
Dia chi hién nay: duong N, phuong T1, Quan 7, Thanh phé H6 Chi Minh.

- Nguoi bi kien: Cuc Bang kiém Viét Nam (c6 van ban xin xét xr vang
mat)



Dia chi: dudng P, phuong M, quan N, Thanh phd Ha Noi.

Nguoi bao vé quyén va loi ich hop phap cua ngudi bi kién: Ong Ding
Trung D. (c6 mat)

bia chi: duong X, Phuong 25, quan B, Thanh phé Hd Chi Minh.
- Nguoi khang cao: Cong ty TNHH N.

NOI DUNG VU AN:

Nguroi khoi kien Cong ty TNHH N (goi tat la Cong ty N) ¢6 nguoi dai dién
theo 1y quyén la 6ng Neuyén Hoang H trinh bay:

Cong ty N c6 nhap 01 xe chd ngudi c¢6 khoang chira hanh 1y, ma s6 DN11,
s6 luong ghé ngdi 1a 04 ghé. Pay 1a phuong tién thong dung, duoc str dung nhiéu
tai cac san van dong, san golf, khu vui choi du lich, dung dé cho khach di tham
quan trong ndi bd tap thé cong nhan di chuyén, dua don khach hang, kiém hang
trong pham vi tinh Bén Tre.

Theo Gidy ching nhan chat lugng an toan ky thuat va bao vé moi truong
xe may chuyén ding nhap khau (go1 tat 1a gidy chung nhan) s6 18/KMC/225794
ngay 05/11/2018 ciia Cuc Pang kiém Viét Nam, thi noi dung thé hién la phuong
tién cho hang. Viéc ghi nhan phuong tién la xe cho hang trén glay ching nhéan
gdy anh hudong dén tién trinh thong quan, anh huong dén quyén va loi ich cia
doanh nghiép.

Do d6, Cong ty N khoi kién yéu cau Toa an tuyén huy Giay ching nhan sO
18/KMC/225794 ngay 05/11/2018 cua Cyc Dang kiém Viét Nam; bdi thudng
thiét hai sd tién 200.000.000 (hai trdm triéu) dong chi phi sir dung ung dung
phuong tién cho Cong ty N.

Ngueoi bi kien Cuc Dang kiém Viet Nam c6 van ban s6 3045/DKVN-VAQ
ngay 07/8/2019 trinh bay y kién doi voi yéu cau cua nguoi khoi kién nhu sau:

Quy trinh tiép nhan hd so, kiém tra va cap Gidy chimg nhan chét luong an
toan k¥ thudt va bao vé moi truong xe may chuyén dung nhap khau hién nay
dugc thuc hién theo quy dinh tai Thong tu sd 89/2015/TT-BGTVT ngay
31/12/2015 ctia Bo truong Bo Giao thong van tai quy dinh vé kiém tra chat luong
an toan k¥ thuat va bao vé moi trudong xe may chuyén dung.

Doi voi truong hop clp Gidy chimg nhan s0 18KMC/225794 cho 01 xe
chd hang do Cong ty TNHH N nhap khau, dién bién cua vu viéc nhu sau:

Ngay 12/9/2018, Cong ty TNHH N md ho so dang ky kiém tra chét lugng
nhap khéu c6 ma s 132018017524 cho mot xe cho nguoi bdn banh c6 gin dong
co trén cong thong tin mot ctra qudc gia (VNSW) theo thu tuc kiém tra ching
nhan chat lugng xe cho nguoi bdn banh c6 gin déng co nhap khau duge quy dinh
tai Thong tu s6 86/2014/TT-BGTVT ngay 31/12/2014 cua Bo truéng Bo Giao
thong van tai quy dinh vé diéu kién d6i v6i xe ché ngudi bén banh co gan dong
co va ngudi diéu khién tham gia giao thong trong pham vi han ché. Thanh phan
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hé so gdm co:
- Ban dang ky kiém tra (khai béo truc tuyén trén VNSW);
- Ban ké chi tiét (khai bao truc tuyén trén VNSW);

- Bang thong tin xe cho ngudi bdn banh ¢6 gin dong co nhap khau (khai
bao tryc tuyén trén VNSW);

- Hoa don thuong mai s6 MSHSH1814810001 ngay 17/07/2018 (tai liéu
dinh dang PDF tai 1én ho s0);

- Parking list (tai liéu dinh dang PDF tai 1én ho so);
- Tai liéu k¥ thuat ctia nha san xuat (tai liéu dinh dang PDF tai 1én hd so);

- Giay chimg nhan chat luong ctia nha san xuat (tai liéu dinh dang PDF tai
1én hd so);

Tuy nhién, khi xem xét tai lidu k¥ thuat ctia nha san xuit do Céng ty
TNHH N cung cip va ddi chiéu voi quy dinh tai Thong tu sé 86/2014/TT-
BGTVT, Cyc Ping kiém Viét Nam nhan thay chiéc xe do Cong ty TNHH N nhap
khau 1a xe chd hang, khong phai xe chd ngudi bon banh co gan dong co, cu thé
nhu sau:

Theo mo ta trong tai liéu k¥ thuat thi chiéc xe nhap khau 14 loai xe di duoc
nha san xuat nudc ngoai chuyén d6i (modify) tir xe ché nguoi bén banh co gan
dong co Marshell DN-11 (11 chd ngdi) thanh xe ché hang (c6 kha nang cho 4-5
nguoi va 1000 kg hang hoa; Thung chd hang c6 kich thude 2000x1485x550 mm).

Theo quy dinh tai khoan 1, Diéu 3 Thong tu s6 86/2014/TT-BGTVT thi xe
chd ngudi bén banh co gin dong co phai 13 xe c6 két cau dé cho nguoi trong khi
d6 theo tai liéu k¥ thuat ctia nha san xuét thi xe nhap khau trong trudng hop nay
c6 thiét ké thung dé ché hang hoa (cargo box) véi kich thude 2000x1485x550
(mm) la khong phu hop vo1 quy dinh.

Theo quy dinh tai muc 3.2.2, Phy luc I Thong tu 86/2014/TT-BGTVT thi
khéi lugng hanh ly cua m01 nguoi ngdi trén xe khong duoc 16n hon 10 kg. Nhu
vay, khdi luong hanh 1y toi da trong truong hop nay khong dugc 16n hon 40-30
kg (tuong ung voi 4-5 nguoi ngdi trén xe), trong khi do chiéc xe nay duoc thiét
ké chu yéu dé cho hang hoa véi khoi lwong chd hang theo tai lidu cua nha san
xudt 1a 1000 kg hang hoa.

Can cu muc 10, phﬁn D, Phan nhom I, Phy luc 1 Thong tu 39/2016/TT-
BGTVT ngay 06/12/2016 cua B truéng Bo Giao thong van tai quy dinh Danh
muc san pham, hang hoa c6 kha ning giy mat an toan thudc trach nhiém quan Iy
nha nudc cua B6 Giao thong van tai thi thu tuc kiém tra chirng nhéan chat lugng
nhap khau xe ché hang dugc thuc hi¢n theo quy dinh tai Thong tu $6
89/2015/TT-BGTVT ngay 31/12/2015 cua B0 truong Bo Giao thong van tai quy
dinh vé kiém tra chét luong an toan k¥ thut va bao vé moi truong xe may chuyén
dung.

Do d6 Cuc bang kiém Viét Nam da tir chdi tiép nhén hé so theo thi tuc xe
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chd ngudi bon banh cé gan dong co nhap khau va huéng dan Cong ty N mé lai
hd so theo thu tuc xe may chuyén dung nhap khau.

Ngay 18/9/2018, Cong ty TNHH N di giri dé nghi huy hd so mi sd
132018017524 néu trén. Cung ngay, Cuc Pang kiém Viét Nam di xac nhan dé
huy hd so nay.

Ngay 18/9/2018, Cong ty TNHH N da mo hd so dang ky kiém tra trén
VNSW c6 ma sé 152018017910 cho chiéc xe néu trén theo thu tuc kiém tra
chtng nhédn chat luong xe mdy chuyén dung nhap khau duoc quy dinh tai Thong
tu s6 89/2015/TT-BGTVT ngay 31/12/2015 ciia Bo truong Bo Giao théng van tai
quy dinh vé kiém tra chat luong an toan k¥ thuat va bao vé méi trudng xe may
chuyén dung. Tén loai xe may chuyén dung duoc khai bao 1a xe cho hang. Thanh
phan ho so gdm co:

- Ban dang ky kiém tra (khai béo tryc tuyén trén VNSW);
- Ban ké chi tiét (khai bao tryc tuyén trén VNSW);
- Bang thong tin xe may chuyén ding nhap khau (khai bao truc tuyén trén
VNSW);
- Hoa don thuong mai s6 MSHSH1814810001 ngay 17/07/2018 (tai liéu
dinh dang PDF tai Ién ho so0);
- Parking list (tai liéu dinh dang PDF tai 1én ho so);
- Tai liéu k¥ thuat ciia nha san xuat (tai liéu dinh dang PDF tai 1én ho so);
- Gidy chtrng nhan chat lugng ctia nha san xuét (tai liéu dinh dang PDF tai
1én ho s0);
- Danh sach sb khung, sb dong co;
- Ban vé€ k¥ thuat cua xe.
~ Cung ngay 18/9/2018, Cuc Dang kiém Viét Nam da tiép nhan hd so c6 ma
s0 152018017910 néu trén va cap s6 ho so dang ky kiém tra 008688/18MC.

Két qua kiém tra ngay 31/10/2018 cho thay chiéc xe thuc t& phtt hop véi hd
so dang ky kiém tra s6 008688/18MC (xe ché hang c6 05 chd ng61 va co thung
hang cho 1000 kg hang héa). Do do, ngay 05/11/2018, Cuc Dang kiém Viét Nam
da cap Gidy ching nhén s6 18KMC/225794 cho chiéc xe chd hang do Cong ty
TNHH N nhép khau.

Y kién cua Cyc Ping kiém Viét Nam: Viéc cap Gidy chung nhan sb
18KM(C/225794 néu trén 1a hoan toan thyc hién ding quy dinh phap luét. Do d6
Cuc Dang klem Viét Nam khéng dong y yéu cau khoi kién cua Cong ty TNHH N

vé viéc yéu cau huy Gidy chimg nhan sd 18KMC/225794, d& nghi Toa an khong
chap nhan yéu cau khoi kién ciia Cong ty TNHH N.

Tai Bin dan hanh chinh so tham s6 1318/2020/HC-ST ngay 26 thdng 8 nam
2020, Toa an nhan dan Thanh pho Ho Chi Minh da quyét dinh:
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Cin ctr khoan 1 Piéu 30; Piéu 32; Dicu 116; Dieu 157, Piéu 158; diem a
Khoan 2 Dicu 193, Biéu 206 Luat To tung hanh chinh;

Cin ctr Thong tu s6 86/2014/TT-BGTVT ngay 31/12/2014 cua B truong
B6 Giao thong van tai quy dinh vé diéu kién ddi v6i xe chd nguoi bén banh co
gin dong co va ngudi diéu khién tham gia giao thong trong pham vi han ché;

Cin ctir Thong tu s6 89/2015/TT-BGTVT ngay 31/12/2015 cia Bo trudong
B6 Giao thong van tai quy dinh vé kiém tra chét luong an toan k¥ thuat va bao vé
moi truong ddi véi cac loai xe may chuyén dung nhap khau; san xuét, lp rap tir
cac linh kién chua qua st dung hodc tir xe co s¢ chua qua st dung va chua co
bién dang ky; cai tao va khai thac sir dung;

Can cit Thong tu s6 39/2016/TT-BGTVT ngay 06/12/2016 ctua Bo Trudng
Bd Giao thong van tai quy dinh vé Danh muc san phém, hang hoéa c6 kha nang
gdy mat an toan thudc trach nhiém quan 1y nha nuéc ciia B6 Giao thong vén tai;

Can cir Nghi quyét sb 326/2016/UBTVQH]14 ngay 30/12/2016 cua Uy ban
thuong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va st
dung &n phi va 1¢ phi Toa an,;

Tuyén xu:

Bac yéu cau khoi kién ciia Cong ty TNHH N vé viéc yéu cau huy Gidy
chtng nhén chat lugng an toan ky thuat va bao vé moi truong xe may chuyén
dung nhap khau s6 18KMC/225794 do Cuyc Ping kiém Viét Nam cap ngay
05/11/2018 cho Cong ty TNHH N.

Bac yéu cau ciia Cong ty TNHH N vé viéc yéu cau Cuc Dang kiem Vit
Nam phai boi thuong so tién 200.000.000 dong (hai tram tri¢u dong).

Ngoai ra, ban 4n so thim con quyét dinh vé 4n phi va quyén khang cao cia
duong su.

~Noay 23/9/2020, Cong ty TNHH N c6 don khang cdo toan by ban an so

tham.

Tai phién toa phic tham nguoi dai dién theo uy quyen cua Cong ty TNHH
N c6 van ban xin xet xur vang mit, dong thoi trinh bay y kién van gilt nguyén yéu
cau khang céo, de‘nghl Ho6i dong xét xr sira ban an so tham theo hudng chap
nhan toan b yéu cau khadi kién cia Cong ty TNHH N.

Pai dién Vién kiém sat nhén dan cap cao tai Thanh phd H6 Chi Minh tham
gia phién toa phat biéu y kién vé viéc giai quyét vu an:

- Ve, viéc chap hanh phap luat: Hoi ddng xét xur phic }hém va nhitng nguoi
tham gia t6 tung da chap hanh dung cac quy dinh ctia Luat t6 tung hanh chinh.

- Vé ndi dung: Toa an cap so tham giai guyét la c6 can cu, ding quy dinh
phap luét. B¢ nghi Hoi dong xet xtr khdng chap nhéan khang cao cua nguoi khoi
kién, gilr nguyén ban an so tham.



NHAN PINH CUA TOA AN:

Sau khi nghién ctu cac tai liéu co trong hd so vu an da duoc tham tra tai
phién toa va can cir vao két qua tranh tung tai phién toa, Hoi dong xét xur nhan
dinh:

[1] VVé t6 tung:

Don khéang céo cua Cong ty TNHH N lam trong thoi han luat dinh, hop 1€
nén dugc Hoi dong xét xur xem xét theo trinh tu phuc tham.

Tai phién toa phuc tham, nguoi dai dién theo uy quyén cia ngudi khoi Kign
va nguoi bi kién Vang mat, c6 van ban xin xét xuir vang mat. Hoi dong Xét Xtr can
ctr Bidu 225 Luat té tung hanh chinh tién hanh xét xu Vang mat ddi véi nguoi
khai kién va nguoi bi kién.

[2] Vé noi dung:

[2.1] Cong ty TNHH N khoi kién yéu cau huy Gidy chang nhan chéat luong
an toan k¥ thuat va bao vé méi truong xe may chuyén ding nhap khau sé
18KMC/225794 do Cuyc Pang kiém Viét Nam cap ngay 05/11/2018 cho Cong ty
TNHH N. Bong thoi, yéu cau Cuc Piang kiém Viét Nam bodi thuong sb tién
200.000.000 dong.

[2.2] Can ctr vao céc tai li€u, chig ctr c6 trong hd so vu an, Hoi déng x&t
XU xét thay:

Ngay 12/9/2018, Cong ty TNHH N m¢ ho so ding ky kiém tra chat luong
nhap khau c6 mi sé 132018017524 cho mot xe chd ngudi bén banh cd gan dong
co, c6 khoang chtra hang. Cuc Pang kiém Viét Nam da tiép nhan hd so ding ky
cua Cong tyTNHH N.

Theo quy dinh tai khoan 1 Piéu 3 va muc 3.2.2 Phu Luc I Thong tu sd
86/2014/TT-BGTVT ngay 31/12/2014 cua BO Giao thong van tai thi "xe cho
nguoi bdn banh c6 gin dong co 1a phuong tién giao thong co gidi dudng bo chay
béng dong co, co két cau dé cho nguoi, hai truc, it nhét bon banh xe, véan toc thiét
ké 16n nhat khong 16n hon 30 km/h, s chd ngbi t6i da khong qua 15 cho (ké ca
chd ngdi ctia ngudi 1ai). Khéi lugng tinh toan hanh 1y ctia mdi ngudi ngdi trén xe
khong dugc 16n hon 10kg". Trong khi do, theo mo ta trong tai liéu ky thuat thi
chiéc xe nhap khau 13 loai xe dd duoc nha san xuit nudc ngoai chuyén doi
(modify) tir xe chd ngudi bén banh co gian dong co Marshell DN-11 (11 chd
ngoi) thanh xe chd hang (c6 kha nang chd 4-5 ngudi va 1000 kg hang hoa; Thung
cho hang co kich thude 2000x1485x550 mm).

Nhu véy, phuong tién dang ky khong dam bao tiéu chuan 13 xe chd ngudi
bbn banh ¢ gan dong co theo quy dinh phap luat. Cuc Dang kiém Viét Nam da

tir chdi tiép nhan hd so ding ky kiém tra chat luong nhap khau c6 ma sb
132018017524 1a dung quy dinh.

Ngay 18/9/2018, Cong ty TNHH N ciing da gui dé nghi hay ho so ma so
132018017524 néu trén va md hd so ding ky kiém tra trén VNSW c6 ma sb
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152018017910 cho chiéc xe, ndi dung ding ky 1a loai xe chd hang ¢6 05 chd ngdi
va c6 thung hang chd 1000kg hang hoa. Trén co s¢ d6, Cuc Pang kiém Viét Nam
d3a cap Giay ching nhan s6 18KMC/225794 cho Cong ty TNHH N theo dung
chung loai phuong tién ma Cong ty TNHH N da dang ky.

Nay Cong ty TNHH N khai kién yéu cau huy Gidy ching nhan chit luong
an toan ky thuat va bao vé moi trudng xe may chuyén dung nhap khau sé
18KMC/225794 do Cuc Piang kiém Viét Nam cap ngay 05/11/2018 cho Cong ty
TNHH N va budc Cuc Pang kiém Viét Nam bdi thuong sb tién 200.000.000 dong
1a khong c6 co sd chap nhan.

~[2.3] Tu nhitng phan tich trén, Hoi d@)qg xét xr xét thiy khong 6 can cur
chap nhan khang cao cua Cong ty TNHH N; can gitt nguyén ban an so tham.

[3] Cac quyét dinh khac cua ban an so tham khong c6 khang cdo, khang
nghi, ¢6 hiéu luc phap luat ké tir ngay hét han khang cao, khang nghi.

[4] Do khang c4o khong duoc chap nhan nén Cong ty TNHH N phai chiu
an phi hanh chinh phac tham.

Vi cac Ié trén,
QUYET PINH:

Can ctr vao biéu 241, Piéu 242 Luat t6 tung hanh chinh;

Khéng chép nhan khang cao cua Cong ty TNHH N. Gitr nguyén Ban an
hanh chinh so tham s6 1318/2020/HC-ST ngay 26 thang 8 ndm 2020 cua Toa an
nhan dan Thanh pho H6 Chi Minh.

Ap dung Thong tu s6 86/2014/TT-BGTVT ngay 31/12/2014 cua Bo truong
B0 Giao thong vén tai quy dinh vé diéu kién dbi véi xe chd nguoi bén banh co
gin dong co va nguoi diéu khién tham gia giao thong trong pham vi han ché;
Thong tu sé 89/2015/TT-BGTVT ngay 31/12/2015 cua B Truong Bo Giao
thong van tai quy dinh vé kiém tra chat luong an toan k¥ thuat va bao vé méi
truong d6i véi cac loai xe may chuyén dung nhap khau, san xuat, lap rap tir cac
linh kién chua qua st dung hodc tir xe co so chua qua st dung va chua co bién
dang ky, cai tao va khai thac st dung; Thong tu s6 39/2016/TT-BGTVT ngay
06/12/2016 cua Bo truong Bo Giao thong van tai quy dinh vé Danh muyc san
pham, hang héa c6 kha ning gay mat an toan thudc trach nhiém quan ly nha nudc
cia BO Giao théng véan tai; Nghi quyet 5O 326/2016/UBTVQH14 ngay
30/12/2016 cta Uy ban Thuong vu Qudc hdi quy dinh vé mirc thu, mién, giam,
thu, gitt quan 1y va st dung an phi, 1¢ phi Toa an;

Tuyén xu:

Bac yéu cau khoi kién ciia Cong ty TNHH N vé viéc yéu cau huy Gidy
chtng nhéan cht lugng an toan ky thuat va bao vé moi truong xe may chuyén
ding nhap khau sb6 18KMC/225794 do Cuc Ping kiém Viét Nam cdp ngay
05/11/2018 cho Cong ty TNHH N.



Bac yéu cau cua Cong ty TNHH N yé viéc yéu cau Cuc Dang kiém Viét
Nam phai boi thuong so tién 200.000.000 dong (hai tram tri¢u dong).

Cac quyét dinh khac cua ban an so tham khong c6 khang cdo, khang nghi,
c6 hi¢u luc phap luat ké tir ngay hét han khang céo, khang nghi.

An phi hanh chinh phtc tham: Céng ty TNHH N phai chiu 300.000 dong;
dugc khau trir 300.000 ddng tam tmg an phi da nop theo bién lai thu s6 0093018
ngay 16/11/2020 ctia Cuc Thi hanh an dan sy Thanh phé H6 Chi Minh; duong sy
da thuc hién xong.

Ban an phc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Céc Tham phan Tham phan — Cha tea phién toa

Nguyén Vin Minh Mai Thi T Oanh Hoang Thanh Diing



