TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc lap — Tw do — Hanh Phic

Bén 4n s6: 358/2020/HS-PT
Ngay: 24 - 6 - 2020

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm géom co:

Thdam phdan — Chii toa phién toa: Ong Phan Nhyt Binh

Cdc Tham phdn: Ong Pham Tri Tuén
Ong Phan Té Ngoc

- Thw ky phién toa: Ba Trinh Thi Phuong Thao, Thu ky Toa an nhan dan
cap cao tai Thanh phdé H6 Chi Minh.

- Pai di¢n Vién kiém sdt nhén dan cdp cao tgi Thanh phé Hé Chi Minh
tham gia phién tda: Ong Bui Vian Thanh, Kiém sat vién.

Ngay 24 thang 6 nam 2020, tai tru sé Toa an nhan din cép cao tai Thanh
phd H6 Chi Minh, xét xir phtc tham cong khai vu an hinh sy phtic tham thu ly
s6: 44/2020/TLPT-HS ngay 09 thang 01 ndm 2020 dbi véi bi cao Tran Anh K
do c6 khang cao cua bi cao ddi véi Ban an hinh sy so tham sb: 183/2019/HS-ST
ngay 07 thang 6 nam 2019 cua Toa an nhan dan Thanh phd H6 Chi Minh.

- Bi cao c6 khang cao:

Tran Anh K (Tén goi khac: khdng); gidi tinh: nam; sinh ngay 15/7/1991
tai Phii Yén; noi cu tra: dang ky thuong trd tai 50/21 Tran H, khu phd B,
Phuong 6, Thanh phd T, tinh Pha Yén, chd ¢: 30A/6 dudng sé 32, phuong L,
quan D, Thanh phé H6 Chi Minh; trinh do hoc van: 12/12; nghé nghiép: kinh
doanh ti do; dang phai: khong; dan toc: Kinh; Tén gido: Khong; quéc tich: Viét
Nam; con 6ng Tran Minh H va ba Tran Thi H1; tién an, tién su: khdng; bi cdo
tai ngoai (c6 mat).

(Trong vu an con c¢o bi cdo Duong Van T ¢6 khang cao nhung da rat khang
cdo; c4c bi cio Phan Pinh L, Ha Cong T1, Lé D6 Phuong T2 va nhiing ngudi c6
quyén loi, nghia vu lién quan khong khang cao, khong lién quan dén khang cao
nén Toa an khong triéu tap dén phién toa)



NOI DUNG VU AN:

Theo céc tai liéu co trong hd so vu an va dién bién tai phién toa, noi dung
vu an duoc tdm tat nhu sau:

Khoéang nam 2008, Phan Pinh L thong qua ban bé quen biét tén Nguyén Vian
H2 va biét H2 1a nguoi truc tiép 1am ra bang cip, chimg chi gia tai nha cia H2.
Pén thang 01/2015, L dugc H2 thué di giao bang cap gia cho khach ctiia H2 va tra
tién cong sd tién 1a 100.000 déng/lan. Nhan thiy, cong viéc nhe nhang, d& thu
duogc lgi nhuan nén L nay sinh y dinh ty minh nhéan yéu cAu cua khach roi dat H2
lam gia dé ban lai cho khach.

Khoang dau thang 5/2015, L tim hiéu trén mang internet va thué mot ngudi
dan 6ng (khong ro lai lich) ddng quang cédo trén Google, voi ndi dung “nhén lam
bang cap, ching chi cac loai ...” véi gia thoa thuan 1a 5.000.000 dong/thang, tir
thang 5/2015 dén thang 8/2015, L d ndp tién vao tai khoan ngan hang (L khéng
nhd s6 tai khoan) dé thanh toan tién dang quang cdo cho ngudi dan dng nay 03
lan, tong cong 15.000.000 (muoi lam triéu) dong. Thang 9/2015, L tiép tuc thué
mot ngudi phu nir (khdng 16 ho tén, noi cu trd, khong nhéd s6 dién thoai lién lac)
ding quang cao cling voi ndi dung “nhan lam bang cip, chung chi cac loai...”
trén tai khoan Google voi gia 400.000 dong/ngay, tir thang 9/2015 dén thang
7/2016, L d4 tra tién ding quang cao cho nguoi phu nit nay la 88.000.000 (tam
muoi tam triéu) dong. Nhung két qua dang quang céo cia hai ngudi nay khong
dat yéu cau, khach dat lam bang gia ngdy cang it dan, nén tir thang 8/2016, L gap
va thoa thuan thué Tran Anh K ding quang céo ciing véi ndi dung “nhan lam
bang cép, chimg chi cac loai” trén tai khoan Google véi gia 800.000 dong/ngay
(dén thang 01/2017 thi ting 1én 1.300.000 dong/ngady), hinh thiic thanh toan ndp
vao tai khoan ngan hang cta Tran Anh K. Tir thang 8/2016 dén thang 7/2017, Lan
d3 nop vao tai khoan ctia K nhiéu lan tong so tién 171.700.000 dong (mot trim
bay muoi mét triéu bay trim nghin dong) (trong d6 L truc tiép ndp 22 lan sd tién
83.000.000 ddng, Lan nho Ha Cong T1 ndp 13 1an sd tién 54.200.000 dong, nho
Lé D6 Phuong T2 ndp 05 lan s6 tién 30.500.000 dong va 01 1an nho ban gai tén
Lam Thi Thanh Th ndp s6 tién 4.000.000 dong).

Tran Anh K khai nhan: thang 5/2016, K trao d6i thoa thuan va thong nhat
v6i Cong ty G (thong qua email “hoanggialongit@gmail.com”) dé thué tai khoan
dang quang cdo trén Google véi gia 640.000 dong/ngay (dén thang 01/2017 thi
tang 1én 1.040.000 dong/ngay), K dang ky véi Cong ty G 02 dia chi email 1a
mcc.bachkim.025@gmail.com va mcc.bachkim.029@gmail.com va dugc Cong
ty G cung cap 02 tai khoan dé ding quang céo. Sau khi c6 02 tai khoan do Cong
ty G cung cép, K di str dung ding quang cao thué cho cac cong ty va ca nhan co
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nhu cau ding quang cdo. Dén thang 8/2016, khi T3 (tc Phan Pinh L) lién hé thué
K ding quang céo c6 ndi dung nhan 1am bang cip trén tai khoan Google cua K,
mic du K nhén thire duoc nhitng ngudi nay ding quang cao dé tim khach hang co
nhu ciu sir dung bang cép, chimg chi gia, nhung vi muén ting thu nhap cho cong
ty ctia minh nén K vin nhan 16i ding thué quang cdo nhan lam bang cip, chimg
chi gia trén tai khoan Google ctia minh cho L. Tong cong K hudng loi sb tién
34.340.000 (ba muoi bén triéu ba trim bén muoi nghin) dong. Va tir thoi gian
thang 8/2016 dén thang 3/2017, cling v6i hinh thic giao dich nhu trén, K con
nhén ding thué quang cao nhan 1am bang cip, ching chi gia cho tén H2 (khéng rd
ho tén, dia chi noi &), hudng loi sb tién 22.400.000 (hai muoi hai triéu bon trim
nghin) déng.

Theo ban céo trang s6 339/CT-VKS-P1 ngay 17/8/2018 cua Vién kiém sat
nhan dan Thanh phd H6 Chi Minh truy té:

Tran Anh K vé toi “Lam gia con du, tai liéu cua co quan, t6 chic” theo
khoan 1 Biéu 267 B6 luat Hinh sy nim 1999 duogc sira d6i, bé sung nim 2009
(nay la khoan 1 Biéu 341 B9 luat Hinh sy nim 2015 duoc sira d6i, bo sung nim
2017).

Tai Bdn &n hinh sir so tham sé 183/2019/HS-ST ngay 07/6/2019 va Théng
b&o sira chiza bé sung ban an sé 204/2020/TB-TA ngay 29/4/2020 cia Tda an
nhan dan Thanh phé Ho Chi Minh, tuyén xuz:

Tuyén bb: Tran Anh K pham tdi “Lam gia con dau, tai liéu cia co quan, to
chuc”.

Ap dung khoan 1 Piéu 341 va diém i, s, t, khoan 1 Diéu 51 Bo luat hinh su
niam 2015 (sira doi, bd sung nam 2017).

Xt phat: Tran Anh K 1 nam 6 thang ti. Thoi han t0 tinh tir ngay thi hanh
an.

Bi c4o Tran Anh K phai nop lai s6 tién thu loi bat chinh 1a 34.340.000
dong, trong qua trinh giai quyét vu an Tran Anh K da nop 17.000.000 dong. Bi
cdo con phai ndp 17.340.000 dong.

Ngoai ra, ban an so tham con tuyén vé toi danh, hinh phat dbi véi cac bi
cdo Phan Dinh L, Ha Cong T1, Lé D6 Phuong T2, Duong Vin T, trach nhiém
dan sy, xur ly vat chiing, an phi va quyén khang cao theo luat dinh.

Ngay 10/6/2019, bi cao Tran Anh K va ngay 20/6/2019, bi cao Duong Vin
T déu c6 don khang céo xin giam nhe hinh phat va xin huong an treo.

Ngay 04/6/2020, bi cao Duong Van T ¢6 don xin rat khang cao.



Ngay 05/6/2020, Tda an nhan dan cip cao tai Thanh phd H6 Chi Minh ban
hanh Théng bao sé 35/2020/TB-TA vé viéc rut khang cdo cua bi cdo Duong
Van T.

Tai phién toa phic tham:

Bi c4o Tran Anh K thira nhan hanh vi pham tdi va toi danh caa bi cdo nhu
ban an cua Toa an cap so tham dd quy két nhung van gitt yéu cau khang céo xin
dugc hudng an treo do bi co c6 nhan than tét, hodn canh gia dinh bi cdo kho
khan, cha me bi cdo bénh nang, khéng con kha nang lao dong, ban than bi céo
méc nhiéu bénh nhu viém gan siéu vi B va bénh tim. Ban 4n so tham tuyén bj
cao nop lai sb tién thu lgi bat chinh con lai 17.340.000 dong, sau khi xét xir so
tham bi cao da khac phuc sb tién nay.

Pai dién Vién kiém sat nhan dan cip cao tai Thanh phd H6 Chi Minh phat
biéu quan diém:

Péi voi bi cdo Duong Vin T di c6 don rat khang cao trudc khi mg phién
toa, dé nghi dinh chi xét xir phiic tham d6i voi Duong Van T. Tai phién toa phic
tham, bi c4o Tran Anh K xuat trinh bién lai di nop hét sé tién thu loi bat chinh
nhu 4n so tham da tuyén xir, ho so bénh an nhu viém gan siéu vi B va bénh tim,
day 1a nhiing tinh tiét giam nhe mai. Tuy nhién, mic 4n ma Toa an cap so tham
da tuyén phat doi voi bi céo K 1a twong xing véi hanh vi pham toi ciaa bi cao da
gy ra, do d6, dé nghi Hoi dong xét xir phuc tham khéng chap nhan yéu cau
khang céo cua bi céo K; gitr nguyén ban an hinh su so tham.

NHAN PINH CUA TOA AN:

Trén co sé NGi dung Vu dn, cdn cir vao cac tai liu trong hé so vu dn da
dwocC tranh tung tai phién tda, Héi dong xét xit nhdn dinh nhu sau:

[1] Trudc khi xét xir phtic tham, bi c4o Duong Vian T ¢6 don xin rat toan
bo khang cdo. Xét thay, viéc rit khang céo cua bi cao T 1a hoan toan ty nguyén,
khong trai phap luat nén Hoi dong xét xtr chap nhan viéc rat khang céo va dinh
chi xét xtr phic tham di véi bi cdo Duong Van T nhu dé nghi caa dai dién Vién
kiém sat nhan dan cap cao tai Thanh phd H6 Chi Minh 1a ¢6 can ct chap nhan.

[2] Tai phién toa phic tham, Tran Anh K thira nhan hanh vi pham toi caa bi
c4o nhu ban an so thAm da quy két; qua loi khai nhan caa bi cdo va cac tai liéu
chting ¢t ¢6 trong ho so vu &n, Hoi ddng xét xir phlc tham cé du co s xac dinh
nhu sau:

[2.1] Khoang niam 2008, Phan Pinh L thong qua ban bé quen biét tén
Nguyén Vin H2 1a nguoi truc tiép lam ra bang cap, chimg chi gia tai nha caa H2.



Nhéan théy, cdng viéc nhe nhang, dé thu dugc lgi nhuan nén L nay sinh y dinh tu
minh nhan yéu cau ctia khach roi dat H2 lam gia dé ban lai cho khach.

Pén khoang dau thang 5/2015 dn thang 7/2016, L tim hiéu trén mang
internet va thué mot ngudi dan éng (khéng 16 lai lich), sau do tiép tuc thué mot
ngudi phu nit (ciing khong rd ho tén, noi cu tra, khéng nhd sd dién thoai lién lac)
ding quang céo trén Google, voi ndi dung “nhan lam bang cap, chimg chi cac
loai...”. Tuy nhién, két qua ding quang céo ctia hai ngudi nay khong dat yéu cau,
khach dit 1am bang gia ngay cang it dan nén thang 8/2016, L gip va thoa thuin
thué Tran Anh K ding quang cdo ciing voi ndi dung “nhdn 1am bang cip, ching
chi cac loai ...” trén tai khoan Google v4i gia 800.000 dong/ngdy (dén thang
01/2017, tang 1én 1.300.000 dong/ngay), hinh thirc thanh toan ndp vao tai khoan
ngan hang cua Tran Anh K .

[2.2] Tur thang 5/2016, Tran Anh K trao d6i thoa thuan va thong nhét véi
Cong ty G (thong qua email “hoanggialongit@gmail.com”) dé thué tai khoan
ding quang cdo trén Google véi gia 640.000 dong/ngay (dén thang 01/2017 thi
tang 1én 1.040.000 dong/ngay), K dang ky voi Cong ty G 02 dia chi email 1a
mcc.bachkim.025@gmail.com va mcc.bachkim.029@gmail.com va dugc Cong
ty G cung cap 02 tai khoan dé dang quang cdo. Sau khi c6 02 tai khoan do Cong
ty G cung cép, K di str dung ding quang cao thué cho cac cong ty va ca nhan co
nhu cau dang quang cao. Pén thang 8/2016, khi T3 (tirc Phan Pinh L) lién hé thué
K ding quang cdo c6 ndi dung nhan lam bang cép trén tai khoan Google cia K |
mic du K nhéan thire duoc nhitng nguoi nay dang quang cao dé tim khach hang co
nhu ciu sir dung bang cap, chimg chi gia, nhung vi muén ting thu nhap cho cong
ty ctia minh nén K vin nhan 16i ding thué quang cdo nhan lam bang cip, chimng
chi gia trén tai khoan Google ctia minh cho L. Tong cong K hudng loi so tién
34.340.000 (ba muoi bon triéu ba trim bén muoi nghin) dong. Va tir thoi gian
thang 8/2016 dén thang 3/2017, cling v6i hinh thirc giao dich nhu trén, K con
nhan dang thué quang cao nhan lam bang cap, chung chi gia cho tén H2 (khong rd
ho tén, dia chi noi &), huong loi sb tién 22.400.000 (hai muoi hai triéu bon trim
nghin) dong.

[3] V&i hanh vi néu trén, ban an caa Tda an cap so tham xir phat bi cao Tran
Anh K d3 pham vao toi “Lam gia con dau, tai liéu cia co quan, t6 chac”, toi pham
va hinh phat quy dinh tai khoan 1 Diéu 341 Bo luat Hinh sy nam 2015 (sira doi, bo
sung nam 2017) 1a ding ngudi, ding tdi va dung phap luat.

[4] Bdi véi noi dung khang céo cua bi céo K :

[4.1] Bi c&o K khang cao xin dugc giam &n va xin cho bi cao dugc huong an
treo vai ly do: bi cdo ¢ nhan than tét, hoan canh gia dinh kho khan, cha me bénh
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nang, khdng con kha ning lao dong, ban than bi cdo mac nhiéu bénh nhu viém
gan siéu vi B va bénh tim. Ban an so tham tuyén bj cdo nop lai sd tién thu loi bat
chinh con lai 17.340.000 dong; sau khi xét xu so tham bi cdo di khic phuc sb
tién nay.

[4.2] Xét thiy, tai cap phlc tham bi cao K da khic phuc sb tién con lai 1a
17.340.000 ddng, thé hién tai bién lai thu sé 0091544 ngay 04/5/2020 cua Cuc Thi
hanh &n dan sy Thanh phd H6 Chi Minh, nhu vay, bi cao K da nop lai toan bo sb
tién thu loi bét chinh nhu ban an so thim d3 tuyén xu. Mat khac, trong suét qua
trinh giai quyét vu an, bi cdo K déu thanh khan khai bao, thé hién sy an nin, héi
cai; bi c4o pham t6i lan dau, c6 nhan than tét, co noi cu tra cu thé, rd rang, co
noi 1am viéc on dinh; ban than bi cdo bi bénh viém gan siéu vi B va bénh tim.
Do d6, ngoai nhiing tinh tiét giam nhe ma Toa an cap so tham di ap dung, bi céo
K con c6 thém tinh tiét giam nhe khac duoc quy dinh tai diém b khoan 1, khoan
2 biéu 51 Bo luat Hinh su nam 2015 (stra ddi, bo sung 2017). Vi vay, bi céo K
c6 du diéu kién dé duoc hudng an treo theo quy dinh tai Biéu 65 Bo luat hinh su
nam 2015 (stra d6i, bo sung nim 2017). Viéc cho bi cdo K duoc huong an treo
véi thoi gian thir thach nhat dinh khdng gay nguy hiém cho xa hoi, vira dam bao
muc dich ran de, gido duc bi céo, vira thé hién sy khoan hang cta phap luat.

[5] T nhitng phan tich trén, Hoi dong xét xir phlic tham xét thay, khang céo
cua bi cdo K xin cho hudng an treo 1a ¢6 co sd chap nhan, do vay, sira mot phan
ban &n hinh sy so tham ddi véi phan hinh phat caa bi cdo Tran Anh K. Lap luan
trén ciing 1a can cit khong chap nhan dé nghi gitt nguyén ban an hinh sy so tham
cua dai dién Vién kiém sat nhan dan cap cao tai Thanh phd H6 Chi Minh.

[6] Cac quyét dinh khac cia ban an hinh su so tham khong c6 khang céo,
khong bi khang nghi phat sinh hiéu luc phap luat ké tir ngay hét thoi han khang
cao, khang nghi.

[7] An phi hinh su phc tham: Bi cdo Tran Anh K khéng phai chiu theo qui
dinh cua phap luat vé an phi, & phi Toa an.

Vi cac e trén;

QUYET PINH:

Can ctr vao diém b Khoan 1 Piéu 355, diém e Khoan 1 Biéu 357 Bo luat
T4 tung hinh su; Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban thuong vu Quéc hoi quy dinh vé an phi, 1& phi Toa an;

Chap nhan yéu cau khang céo cua bi cdo Tran Anh K.



Stra mot phan Ban 4n hinh sy so thim s6: 183/2019/HS-ST ngay 07 thang
6 nim 2019 cua Toa an nhan dan Thanh phé H6 Chi Minh di vai phan hinh
phat cua bi cao Tran Anh K.

X
1. Tuyén bd: bi cao Tran Anh K pham toi “Lam gia con dau, tai liéu cua co
quan, to chic”.

- Ap dung khoan 1 DBiéu 341 Bo luat Hinh sy nim 2015 (dwogc sira ddi, bo
sung nam 2017) va diém b, i, s, t, khoan 1, 2 Diéu 51 va biéu 65 B luat hinh su
nam 2015 (stra doi, bd sung nim 2017).

Xt phat: Tran Anh K 01 (m6t) nam 06 (sau) thang t0 nhung cho hudng an
treo.

Thoi gian tht thach 12 03 (ba) nam ké tir ngay tuyén an phic tham (ngay
24/6/2020).

Giao bj c4o Tran Anh K cho Uy ban nhan dan Phuong 6, thanh phé T, tinh
Phi Yén dé giam sat gido duc trong thoi gian thir thach. Truong hop bi cao Tran
Anh K thay doi noi cu tru thi thuc hién theo quy dinh tai khoan 1 Biéu 69 Luat
Thi hanh an hinh su.

Trong thoi gian thir thach, néu nguoi duoc huéng &n treo ¢6 y vi pham
nghia vu theo quy dinh cta Luat thi hanh an hinh sy 02 1an trd 18n, thi Toa an co
thé quyét dinh budc nguoi d6 phai chap hanh hinh phat ti cua ban an di cho
hudng an treo. Truong hop thuc hién hanh vi pham to6i méi thi Toa an budc
nguoi d6 phai chap hanh hinh phat cia ban an truéc va tong hop hinh phat cua
ban an méi theo quy dinh tai Piéu 56 cta Bo luat hinh su.

(P4 giai thich ché dinh an treo).

2. S6 tién bi cao Tran Anh K d nop 1a 17.340.000 dong theo bién lai thu sé
0091544 ngay 04/5/2020 cua Cuc Thi hanh an dan sy Thanh phd H6 Chi Minh s&
duogc doi trir trong giai doan thi hanh an.

3. Can cu Diéu 348 Bo luat T6 tung hinh sy nam 2015.

Pinh chi xét xir phic tham d6i véi bi cdo Duong Vin T,

Phan toi danh va hinh phat ddi voi bi cao Duong Vin T theo Ban an hinh
su so tham s6: 183/2019/HS-ST ngay 07 thang 6 nam 2019 ctia Tda &n nhan dan
Thanh phé H6 Chi Minh da ¢6 hiéu luc phap luat.



4. Céc quyét dinh khac cua ban an hinh su so thim khéng c6 khang céo,
khong bi khang nghi phat sinh hiéu luc phap luat ké tir ngay hét thoi han khang
cao, khang nghi.

5. An phi hinh sy phic tham: bi c4o Tran Anh K khdng phai chiu.

Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an./.

Noi nhgn: , TM. HOI PONG XET XU PHUC THAM
- Toa &n nhan dan toi cao; o (1) THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao tai Thanh pho H6 Chi Minh; (1)
- TAND Thanh phb Ho Chi Minh; 1)
- VKSND Thanh phd H6 Chi Minh; (1)
- Cong an Thanh phd H6 Chi Minh; 1)
- S¢ Tu phap tinh Dong Nai; 1)
- S& Tu phap tinh Phl Yén; (1)
- Cuc THA DS Thanh phé Hd Chi Minh; (2)
- UBND phuong L, quan b; (1)
: ngCI:(I)D Phuong 6, thanh pho T, tinh Phi Yén; (1) Phan Nhut Binh
- Luu hd so vy an (3). 20b (PPC). 1)
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