TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH D@c lﬁp - Tw do - Hanh ph[’lc

Ban 4n sb: 474/2021/LD-PT
Ngay 19/5/2021

Viv tranh‘chép vé don phuong chim
dat hop dong lao dong.

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thdm gom cé:

Thim phén - Chii toa phién toa:  Ong Bui Lién Minh

Cdc Tham phdn: Ba Bui Thi Kim Dung

Ba Pham Thi Thanh Trac

- Thw ky phién toa: Ba Ha Hoa Thién

- Dgi di¢gn Vién Kiém sdt nhin din thanh phé Ho Chi Minh tham gia
phién toa: Ba Than Trong Minh Phuong - Kiém sat vién.

Trong cac ngay 15 va 28 thang 4 va ngay 19 thang 5 nam 2021 tai tru so
Toa an nhan dan Thanh pho H6 Chi Minh xét xu phuc tham cong khai vy an thu
1y s6 06/2021/LDPT ngay 23/02/2021 vé: “Tranh chap vé don phuong cham dut
hop dong lao dong™.

Do ban an dan sy so tham s 26/2020/LD-ST ngay 30/12/2020 ctia Toa an
nhan dan quan Thi D, Thanh phd Ho Chi Minh bi khang cao.
Theo Quyét dinh dwa vu 4n ra xét xir phuc tham s 1039/2020/QD-PT
ngay 16/3/2021 gitra cac duong su:
Nguyén don: Ba C, sinh nam 1983
Pia chi thuong tri: S6 73 dudong M, t6 6, khu phé Go Coéng, phuong L,
Quan C, Thanh phé H6 Chi Minh.
Nguoti dai dién hop phap cua nguyén don: Ba M, sinh ndm 1994; Dia chi:
So 200/5 duong N, phuong T, quan T, Thanh phd H6 Chi Minh (Gidy uy quyén
s6 05317, quyén sb 06/TP/CC-SCC/HDGD ngay 18 thang 6 nam 2020).
Nguoi bao vé quyén va loi ich hop phéap cua nguyén don: Ong T - Luit su
Poan luat su Thanh phd H5 Chi Minh.
Bi don: Cong ty H
Try so: SO 68 dudng L, khu ph 3, phuong L, quan T, Thanh phé HO Chi
Minh.
Nguoi dai dién theo phép luat cua bi don: C)ng M — sinh nam 1962



Noi cu tri: 607 chung cu A, phuong A, Quan H, Thanh phé Ho Chi Minh.

Nguoi dai dién hop phap ctia bi don: Ong V, sinh nam 1973;

Pia chi: S6 37 duong T, phuong T, Quan M, Thanh phé HO Chi Minh
(Gidy uy quyén ngay 31 thang 8 nam 2020).

(Céc duong sy c6 mat tai phién toa)
NOI DUNG VU AN:

Theo don khoi kién ngay 24 thang 6 nam 2020 va qua trinh 16 tung clia
nguyén don ba C co dai dién theo uy quyén cua nguyén don trinh bay:

Ba C lam viéc tai Cong ty H (viét tit 1a “Cong ty”) theo hop dong lao
dong s6 07/HDPD-2018 ngay 01/01/2018 thodi han hop dong lao dong 1a 03 nam
tir ngdy 01/01/2018 dén hét ngay 31/12/2020, dia diém lam viéc tai Cong ty H,
giit chtrc vu 1a nhan vién (nhung thuc té ba C 1am ké toan cho Cong ty), miic
lwong co ban 1a 4.400.000 dong/26 ngay (cac khoan phu cép, tién thuong, ché
d6 nghi ngoi... theo quy dinh cia cong ty), mic luong thuc té ba C nhan 13
15.705.000 dong. Tur ngay 30/12/2018 dén hét ngay 31/5/2019 ba C nghi thai
san, ngay 01/6/2019 ba C trd lai lam viéc.

Tuy nhién ngdy 23/7/2019 ba C dén Céng ty lam viéc va bi nhan vién bao
v¢ ngan lai khong cho ba vao va khong bao voi bét cr ly do gi, mac du ba C
khong vi pham bat ky ky luat nao cua Cong ty, ba da nhiéu 1an lién hé véi Cong
ty khong c6 két qua. Nay ba C khai kién yéu cau Toa an budc Cong ty H bdi
thudng thiét hai cho ba C s tién: 376.315.962 (Ba tram bay muoi sau triéu ba
tram muoi 1am nghin chin trim sau muoi hai) dong, cu thé nhu sau:

~ +BOi thuong thiét hai do chdm diit hop dong trai phap lut la: 15.705.000
dong x 2 thang = 31.410.000 dong.
+ Tién luong nhiing ngay khong lam viéc tam tinh tir ngay 23/7/2019 dén
ngay 23/12/2020 1a 17 thang x 15.705.000 dong = 266.985.000 dong.
+ Khoan tién vi pham thoi gian bao trude 45 ngay: 15.705.000 dong x 45
ngay = 23.557.500 dong.

+ Phép nam 2019 chua thanh toan: (15.705.000 d6ng/26 ngay) x 12 ngay
=7.248.462 dong.

+ Luong thang 13 ndm 2019: 15.705.000 ddng x 1 thang = 15.705.000 dong.
, Dé nghi Cong ty tiép,tuc dong Bao hiém x4 hoi, bao hiém y té, bao hiém
that nghiép theo quy dinh dén khi ban an ¢6 hi€u luc phap luat.
Yéu cau Cong ty nhén ba C lai tiép tuc lam vi¢e tai Cong ty, truong hop
Cong ty khong dong y nhén lai thi phai boi thuong thém 02 thang luong theo
quy dinh cta B Luat lao dong 1a 31.410.000 dong.
Bi don Cong ty H ¢ dai dién hop phdp ong V trinh bay: Xac nhan Cong
ty H va ba C c¢6 ky Hop dong lao dong s6 07/HDPD-2018 ngay 01/01/2018 véi
ndi dung nhu nguyén don trinh bay. Tuy nhién, ba C lam vi¢c tai Cong ty voi

2



chtrc vu 13 ké toan, mic lwong Cong ty tra cho ba C 1a 4.400.000 d6ng/26 ngay,
lam viéc theo quy dinh cua Cong ty.

Thang 12/2018 ba C nghi thai san, ngay 31/5/2019 ba C tr¢d lai lam viéce,
tir ngdy 23/7/2019 ba C khong dén Cong ty lam viée, ba C ty y nghi viéc tai
Cong ty khong ly do. Cong ty da nhiéu lan lién h¢ voi ba C nhung khong co két
qua, Cong ty van chua co quyét dinh gi vé viéc ba C nghi viéc. Nay Cong ty
khong ddng ¥ v6i yéu cu ciia nguyén don ba C. Ngoai ra Cong ty khong co yéu
cau gi khac trong vu kién nay.

V61 ndi dung vu &n néu trén, Toa an cap so tham da tuyén an:

Can ctr vao Diéu 5, Diéu 6, khoan 1 Piéu 35, diém ¢ khoan 1 Diéu 35,
diém a khoan 1 Diéu 39, Diéu 91, Biéu 92, Biéu 93, Piéu 147, Piéu 186, diém b
khoan 2 Diéu 227, khoan 3 Diéu 228, Diéu 266, Diéu 273, Diéu 280, Diéu 482
Bo luét to tung dan sy nam 2015;

_ Can cir Bicu 5, Dicu 6, Piéu 15, Piéu 16, Dicu 17, Dicu 36, Diéu 37,
biéu 40, bicu 43, Diéu 123, biéu 157, Biéu 200 va Diéu 202 cua Bo luat lao
dong nam 2012;

Cin cir Luat phi va 18 phi sb 97/2015/QH13 ngay 25/11/2015 va Nghi quyét
sO 326/2016/UBTVQH 14 ngay 30/12/2016 cua Uy ban thuong vu Qudc hdi quy
dinh vé muc thu, mién, gidm, thu, ndp, quan 1y va str dung an phi va 1€ phi Toa an;

Can ct Luat Thi hanh 4n dan sy nam 2008, da duoc stra doi, bd sung
nam 2014;

Tuyén xu:
1. Khong chip nhan toan bd yéu cau khoi kién ciia nguyén don ba C.

Ngoai ra an so tham con tuyén v€ an phi, quyén khang céo cho cac bén
duong su.

Ngay 08/01/2021 nguyén don khang cdo toan bd ban an va dé nghi sta
ban an S0 tham theo hudng chap nhan yéu cau khéi kién, hodc huy toan bd ban
an so tham.

Tai phién toa phiic thim:

Nguyén don trinh bay yéu cau khang cdo: Toa 4n cip so thim da khong
xem xét, danh gia khach quan cac chtng cir c6 trong hd so vu an, cu thé: khong
thu thap day du cac chung ctr dé 1am rd ndi dung vu an, khong cho ddi chat
gitta nguyén don va lanh dao cong ty, khong budc bi don phai cung cip cac
chtng ctr theo yéu cau ciia nguyén don, bi don da vi pham nghia vu cung cap
chtng cir theo khoan 1 Diéu 91 Bo luat to tung dan sy nam 2015 nhung khong
phai chiu hiu qua cta viéc khong cung cap chimg ctr dé phan d6i yéu cau cia
nguyen don. Vi vay, dé nghi Hoi dong xét xir phiic tham huy ban an so tham,
giao hd so vé Toa an nhan dan Thanh phd Thu Puc giai quyét lai theo tha tuc
so tham.



Tai phién toa ngay 15/4/2021 nguyén don c6 cung cap cho Toa an 02 thu
dién ttr cua ba goi cho ba P nhung khong c6 néi dung. Vi vay Hoi dong xét xir
tam hodn phién toa dé nguyén don cung cap ching cur la ndi dung cac thu dién
tr. Ngay 07/5/2021 Toa an nhin dugc vi bang sd 205/2021/VB-TPL ngay
19/4/2021 cua Van phong thira phat lai quin Binh Tén theo vi bang nay thi vao
ngay 15/5/2020 ba C ¢6 goi 03 thu dién tir téi cac dia chi ph.doan@icloud.com,
anhtuan89@yahoo.com, ph.doan@jicloud.com vdi nd1 dung ba C nho ba P giai
quyét ché do bao hiém kém theo 1a td trinh. Tai to trinh dinh kém 13 don dé
nghi goi Téng giam doc Cong ty TNHH NT Hoa Sen vé1 ndi dung ba C cho
rang Cong ty da cho ba nghi viéc vao ngay 23/7/2019 la trai phap luat, dé nghi
Cong ty chdt s6 bao hiém va tra lai cho ba, co s& dong bao hiém 14 tién lwong
theo hop dong lao dong 4.400.000d/thang.

Bi don trinh bay ¥ kién vé yéu cau khang céo cia nguyén don: Phia Cong
ty chua c6 quyét dinh nao hay c6 hanh vi cu thé nao dé chim dut hop dong lao
dong voi ba C, va trén thuc té thi ba C da tu y nghi viéc, thé hién trong vi¢c ba
C khong ban giao s6 sach ké toan cho Cong ty, khong ban giao thiét bj bao mat
s6 cho Cong ty 1am gian doan hoat dong ctia Cong ty. ba C khoi kién Cong ty
da chAm dut hop dong lao dong voi ba, tuy nhién ba C khong chimg minh dugc
c6 hay khong hanh vi nay bang céac ching cur phan d6i Cong ty c6 hanh vi don
phuong cham duat hop dong lao dong dbi v0i ba, tai cap so tham ba C cé y€u
cau ddi chat vdi lanh dao Cong ty va yéu cau cung cip mdt sd chu‘ng cur vige
nay la khong can thiét vi trudc hét ba C _phai ching minh dugc viéc Cong ty co
cham dat hop dong lao dong véi ba. Vé tién luong, ba C c6 cung cap cho Toa
an 03 tai liéu nhung céc tai liéu nay mau thudn vé sd tién luong nén Cong ty chi
thira nhan luong cta ba C 1a 4.400.000d/thang. Doi véi thu dién tir ma ba C goi
cho ba P thi ching t61 khong 13 dia chi email nay la cua ai va cac email nay la
ctia ba C ty 1am nén ciing khong thé ching minh Cong ty da don phuong chim
dut hop dong lao dong véi ba C.

Tai phién toa nguoi dai dién theo uy quyén cua bi don thtra nhan bi don
chua thanh toan cho nguyén don luong thang 7 nam 2019 va ddng ¥ thanh toan
cho nguyén don 01 thang lwong theo hop ddng lao dong 1a 4.400. 000d. Cong ty
chung t6i dong y hd tro cho ba C thém 03 thang luong tobng cong 1a
13.200.000d. Riéng d6i vé6i s6 bao hiém y té cua nguyén don thi nguyén don la
ngu’on giit s6 nén bi don khong co dé chét sb tra lai cho nguyén don, vé thoi
gian dong bao hiém bi don dong ¥ cuing nguyén don dong bao hiém cho dén hét
thang 7 ndm 2019.

Pai dién Vién kiém sat nhan dan thanh phé H6 Chi Minh phét biéu ¥ kién:

Vé hinh thtre: Don khang cao cua duong sy na°1r~n trong han ludt dinh nén
hop 1¢€. Ho1 dong xét xur ding thanh phan, phién toa dién ra theo dung trinh ty va
quy dinh cua phap luat.

V& noi dung: sau khi phan tich nhiing tinh tiét khach quan cua vu an, can
cu vao khoan ,2 B‘iéu 308 Bo lu@t TO tung dﬁp su, dai dién \{ién kiém sat nhafm
dan thanh phé H6 Chi Minh dé nghi H6i dong xét xtr, chap nhan mot phan
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khang cao ctia bi don va sira ban an so tham, budc Coéng ty Hoa Sen phai tra
cho ba C luong thang 7 nam 2019 va chdt s6 bao hiém cho ba C hét thang 7
nidm 2019. Ghi nhan su ty nguyén ciia Cong ty Hoa Sen hd trg cho ba C
13.200.000d.

NHAN PINH CUA TOA AN:

Can cur vao tai liéu, chimg ctr da dugc xem xet tai phién toa, két qua
tranh tung tai phién toa sau khi phan tich, danh gia vé khang cao, cac tinh tiét
cua vu an, viéc giai quyét, xét xir ctia Toa an cap so tham, d6i chiéu nhiing cin
ctr phép luat, Hoi dong xét xtr Phiic tham nhan dinh:

[1] Ban an so tham sd 26/2020/LD-ST dugc tuyén vao ngay 30/12/2020,
ngay 08/01/2021 nguyén don khang cao vi vay don khang cdo cua nguyén don
nam trong thoi han luét dinh, nguyén don tranh chap don phwong cham dut hop
dong lao dong nén dugc mién dong tlen tam g 4n phi phic thAm do d6 Toa
an cp phac thim chip nhan giai quyét vu an theo trinh tu phtic tham.

[2] Nguyén don khang cdo toan bd ndi dung cta ban an so thim do do,
Ho1 dong xét xir phuc tham xem xét lai nd1 dung khang céo cia nguyén don va
toan b nd1 dung ban an so tham.

[3] Theo su thtra nhan cua doéi bén thi vao ngay 23/7/2019 nguyén don cé
vao cong ty lam viéc tuy nhién do bao vé cong ty khong cho nguyén don vao
ma khong co bat ky mot thong bao nao, sau khi ba khiéu nai thi ba T 1a Chu
tich hoi dong quan tri méi thong bao cho ba biét ba da bi chdm dirt hop dong
lao dong. TAt ca giao dich trén déu thong qua dién thoai khong co ghi am. Theo
bi don thi sau khi nghi thai san nguyén don c6 vao cong ty lam viéc tuy nhién
dén ngay 23/7/2019 nguyen don tu y nghi viéc khong thong bao cho Cong ty
biét 1y do, khong ban giao so sach, thiét bi Token, Cong ty da nhiéu lan lién hé
v6i nguyén don nhung khong thanh, dén nay Cong ty ciing chua dua ra quyét
dinh gi d6i v6i nguyén don. Do cac bén khong c6 chimg ctr gi chirg minh cho
161 trinh bay ctia minh 1a ¢6 can cur va hop phap, nén Toa an xem xét cac tinh
tiét khach quan cua vu an dé co thé chimg minh ba C thuc té c6 bi Cong ty Hoa
Sen don phuong cham dut hop dong lao dong hay khong, dé chip nhan hay
khong chap nhan yéu cau cia ba.

[4] Theo nguyén don thi ngay 23/7/2019 nguyén don dén Céng ty lam
viéc nhung bi bao vé Cong ty khong cho vao, su kién nay 1a mau chdt dé khing
dinh c¢6 hay khong hanh vi phap 1y don phuong cham dit hop dong lao dong
cua bi don, tuy nhién, nguyén don khong xac dinh dugc nguoi bao vé nay 1a ai,
tén 1a gi, nén khong thé triéu tap nguoi bao vé nay tham gia té tung véi tu cach
1a nguoi lam chung vi vay, chua thé khiang dinh vao ngay trén nguyén don ¢
thuc té di lam hay khong.

[5] Nguyén don ciing cho rang sau khi bi chdm dut hop dong lao dong
phia ngudi Chu tich Hoi dong quan tri Cong ty 1a ba T da thong bao cho
nguyén don vé viéc Cong ty don phuong chdm dut hop dong lao dong voi bi
don, tuy nhién nguyén don ciing khong cung cip duoc ching cir 13 biang ghi am
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budi ndi chuyén lam co sé cho Toa an to chirc doi chat gitra hai bén, nén chua
cO co sO khang dinh ba T 1a nguo1 da cham dat hgp dong lao dong voi1 nguyén
don.

[6] Mit khac, theo Gidy chirng nhin ding ky doanh nghiép cong ty TNHH
hai thanh vién tr& 1én (ding ky thay d6i lan tha: 9, ngay 17/7/2018 thi nguoi
dai dién theo phap luat ciing 1a ngudi st dung lao dong 1a giam déc Cong ty
ong b chua co van ban nao khang dinh viéc cham dit hop dong lao dong véi
nguyén don, néu that sy nguyén don bi bao v¢ khong cho vao lam viéc hoac ba
T cho nghi viéc thi nguyén don c6 quyén khiéu nai 1én nguoi sir dung lao dong
(Piéu 132 BLLD nam 2012), Co quan quan 1y Nha nudc vé lao dong (theo
Piéu 235 BLLD nam 2012) va Thanh tra lao dong (theo Piéu 237 BLLD nim
2012) dé giai quyét. Tuy nhién, nguyén don khong co bat ctr tai liéu khiéu nai
nao nhu da néu trén dé cé thé ching minh nguyén don da bi Cong ty don
phuong chdm dut hop dong lao dong.

[7] Tai phién toa phuc tham nguyén don cho rang do bi dudi viéc nén ba
khong kip ban giao sb sach, thiét bi bao mat chir ky sé Token. Loi khai cua
nguyén don 1a khong hop 1y boi 1&: Nguyén don 1a ké toan cua Cong ty 1a
nguoi ¢ trach nhién quan trong trong viéc thu thap, quan ly s6 lidu ké toan,
kiém tra giam sat cac khoan thu, chi tai chinh, kiém tra, , quan ly tai san, sir dung
tai san, tham muu, dé xuit cac giai phap phuc vu yéu cau quan tri va quyét dinh
kinh té, tai chinh cta don vi ké toan... (Diéu 4 luat K& toan nam 2015), mit
khéc nguyen don lai ndm gitr thiét bi Token giao dich voi cac don vi khac.
Chinh vi vai trd quan trong cta ké toan nén néu c6 viéc bi don don phuong
cham dut hop dong lao dong voi nguyén don thi Cong ty phai yéu cau nguyén
don ban giao s6 sach chung tir ké toan ciing nhu thiét bi Token nham bao dam
cho hoat dong ctia Cong ty dugc thong sudt. Viéc thiéu ban giao nay ciing co
thé thiy nguyén don da dot ngdt nghi viée tai Cong ty.

[8] Tai phién toa phuc thAm nguyén don cd cung cip cho Tda an vi bang
s6 205/2021/VB-TPL ngay 19/4/2021 ctia Vin phong thira phat lai Quan B xéc
nhan vao ngay 15/5/2020 ba C c6 go1 03 thu dién tir té1 cac dia chi
ph.doan@icloud.com, anhtuan89@yahoo.com, ph.doan@icloud.com. Vé noi
dung ba C nhd ba P giai quyét ché do bao hiém, nhung lai goi t6i 03 hop thu vi
vay khong thé biét duoc cac hop thu trén 1a ctia ba P hay 13 dia chi hop thu cua
ngudi c6 tham quyén trong Cong ty H. Tai to trinh dinh kém thu dién tir cua ba
C goi Tong giam ddc Cong ty H v6i ndi dung ba C cho rang Cong ty da cho ba
nghi viéc vao ngay 23/7/2019 1a trai phap luat, dé nghi Cong ty chét s6 bao
hiém va tra lai cho ba. Tuy nhién, tai 03 hop thu dién tir trén khong co thu tra
161 nhu vdy chua c¢6 co so chimg minh ring Coéng ty Hoa Sen thira nhan d
cham dat hop ddng lao dong véi ba C. Chinh vi 02 1y do trén ma Hoi dong xét
xtr khéng céng nhan ching cir ma ba C d3 cung cdp cho Toa an 1a cb gia tri
chimg minh.

[9] Phia nguyén don cho ring do bi don c6 nghia vu ching minh nhung
khong dua ra cac ching cir dé chtirng minh thi Toa an phai chip nhan yéu cau
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khoi kién cia nguyén don, ddy 13 cach hiéu sai luat boi 18, theo khoan 1 Diéu
91 BLTT DS nam 2015 thi khi Nguoi lao dong khoi kién vu an don phuong
chdm dat hop dong lao dong... thi nghia vu ching minh thudc vé ngudi s
dung lao dong. Nghia vu chimg minh ¢ day phai dugc hiéu rﬁng: Khi nguoi su
dung lao dong c6 ban hanh quyét dinh chim duat hop dong lao dong hodc c6
hanh vi phap ly don phuong cham dut hop dong lao dong, thi méi 12 nguyén
nhan dé dan t61 két qua la nguoi st dung lao dong phai c6 nghia vu chimg minh
cho quyét dinh cham dut hop dong lao dong hodc c6 hanh vi phap 1y don
phuong cham dut hop dong lao dong la co can cu va hop phap khi nguoi lao
dong khéi kién vy an tranh chap v€ don phuong cham dut hop dong lao dong.
Tuong ty nguyén don nhiéu lan yéu cau Cong ty phai cung cap cac bang chdm
cong, bao cao tinh hinh str dung lao dong... 1a khong can thiét vi khong c6 ¥
nghia cho viéc giai quyét vu an.

[10] Chinh vi nguyén don khong cung cip dugc quyét dinh chidm dat hop
ddng lao dong, khong chimg cir gi chimg t6 bi don dd c6 hanh vi phap 1y don
phuong chdm dut hop déng lao dong, khi nghi viéc nguyén don cling khong
kiéu nai theo quy dinh dé ching minh Céng ty Hoa Sen c6 hanh vi phap ly don
phuong chdm dut hop ddng lao dong, ciing khong ban giao chung tur, s6 sach
cung thiét bi sb bao mét cho Cong ty. Toa an cip so tham da két luan nguyén
don da ty y nghi viéc tir ngay 23/7/2019 la dung.

[11] Tuy nhién, trong qua trinh giai quyét vu an tai cap so tham, doi bén
chua dé cap t6i tién lwong thang 7 nam 2019 va viéc dong bao hiém x4 hoi cua
nguyén don, dén phién toa phuc tham doi bén mai o yéu cau xem xét. Xét, cac
yéu céu trén la tinh tiét méi phat sinh va nam trong gi6i han khai kién ban dau
nén Toa an cap phiic thim co sira chita bod sung ban 4n so tham.

[12] Tai phién toa phuc thdm bi don thira nhan chua thanh toan luong
thang 7 cho nguyén don nhung chi thanh toan bang muc lwong co ban
4.400.000 ddng 1a chua dung. ba C c¢6 cung cap cho Tda an bang luong thang 4
nam 2019 voi lwong co ban 1a 10.000.000 ddng, phu cip com (trua) 200.000
ddng, phu cap chuyén can 500.000 dong, phu cp trach nhiém 5.000.000 ddng.
Tuy nhién ban luong nay lai khong c6 chir ky ctia nguoi 1ap cling nhu cua
nguoi phé duyét. Vi vay Toa an xem xét luong trung binh ctia 02 thang ma ba
C cung cip cho toa theo ban sao ké tai khoan ngan hang cua ba C gdm: Luong
thang 11 nim 2018 1a 15.308.500 dong; luong thang 6 nam 2019 (chuyén
khoan ngay 06/7/2019) la 15.280.388 dong. Luong trung binh 1a 15.294.444
dong.

[13] Vé bao hiém xa hoi: Do quan hé lao dong giita d6i bén cham dut ké
tir ngay 23/7/2019 (dan giai béi muc [10]). Do d6, d6i bén déu phai dong bao
hiém bat budc theo khoan 2 Piéu 19 vé trach nhiém dong bao hiém cia nguoi
lao dong va khoan khoan 2 Piéu 21 vé trach nhiém déng bao hiém cta nguoi
su dung lao dong. Tai phién toa phuc thAm nguyén don khing dinh khong gitr
s6 bao hiém xa hoi, twong tu bi don ciing cho rang nguyén don di giir s6 bao
hiém x3 hoi cia minh. Chinh vi vy Toa an khéng c6 co s& khang dinh mirc
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dong bao hlém va thoi gian dong bao hiém cua nguyén don dén thang nao. Dé
bdo dam quyen va loi ich hop phap ctia nguyén don, bi don c6 trach nhi¢m lién
hé véi bao hiém xi hoi noi bi don tham gia bao hiém va cung véi nguyén don
dong bao hiém cho dén hét thang 7 nam 2019, theo mic dong ma doi bén da
tham gia thang trudc do. Cong ty H co trach nhiém dong tién 1ai phat cham
dong theo quy dinh ctia Bao hién xa hoi Viét Nam.

[14] Tai phién toa phic thAm Coéng ty H dong y hd tro cho ba C
13.200.000 dong. bay 1a quyét dinh cia Cong ty H ¢6 lgi cho ba C nén dugc
Toa an ghi nhan.

[15] Ba C khong phai chiu an phi dan sy so tham, phuc tham. Cong ty H
phai chiu an phi trén s6 tién phai thanh toan cho ba C cu thé 15.294.444 dong x
3% = 459.000 dong (tinh tron).

Vi cac 1€ trén;

QUYET PINH:

Cin ctr vao khoan 2 Piéu 308 B9 luat t tung dén sy.

Nghi quyét s0: 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thuong vu Qudc hoi.

- Lu4t Thi hanh &n dan sy nim 2009 d3 duoc stra d6i bd sung nam 2014;

Tuyén xir:

v Qhép nhan mot phan yéu cau khang céo cua ba C. Stra ban an lao dong so
tham s6 26/2020/LD-ST ngay 30/12/2020 cua Toa an nhan dan quén Thu Duec,
Thanh phé H6 Chi Minh.

1. Khong chip nhan mot phan yéu cau khoi kién cua nguyén don ba C
budc Cong ty H phai boi thuong cac khoan sau:

1.1. Boi thuong thiét hai do chdm dit hop dong tréi phap lut la:
15.705.000 dong x 2 thang = 31.410.000 dong.

L2 Tién luong nhiing ngay khong lam viéc tam tinh tir ngay 23/7/2019
dén ngay 23/12/2020 1a 17 thang x 15.705.000 dong = 266.985.000 dong.

1.3. Khoan tién vi pham thoi gian bao trude 45 ngay: 15.705.000 dong x
45 ngay = 23.557.500 dong.

1.4. Phép nam 2019 chua thanh toan: (15.705.000 d6ng/26 ngay) x 12
ngay = 7.248.462 dong.

1.5. Luong thang 13 nam 2019: 15.705.000 déng x 1 thang =
15.705.000 dong.

1.6. Yéu cau Cong ty nhan ba C lai tiép tuc 1am viée tai Cong ty, truong
hop Coéng ty khong dong y nhan lai thi phai boi thuong thém 02 thang luong
theo quy dinh cua B luat Lao dong 1a 31.410.000 dong.



2. Chap nhan mdt phan yéu cau khoi kién ctia nguyén don ba C budc Cong
ty H phai thuc hién cac khoan sau:

_ 2.1. Thanh toan cho ba C tién lwong thang 7 ndm 2019 1a 15.294.444
dong (muoi lam triu hai tram chin muoi bon ngan bon trdm bon muoi bon
dong).

2.2. Cong ty H co trach nhiém lién h¢ voi Bao hiém x4 hoi noi bi don tham
gia bao hiém va cung véi ba C co trach nhiém dong bao hiém cho dén het thang 7
nam 2019, theo mirc dong ma doi bén da tham gia dong vao thang cudi dugc ghi
nhan ciia Bao hiém xa hoi. Cong ty H co trach nhiém dong tién phat cham dong
theo quy dinh ctia Bao hiém xa hoi (néu co).

3. Ghi nhén sy tu nguyén cua Cong ty H hd tro cho ba C 13.200.000 dong
(muoi ba tri€u hai trdm ngan dong).

4. V& an phi lao dong:

Nguyén don ba C duoc mién an phi lao dong so thim va an phi lao dong
phtc tham.

Bi don Cong ty H phai dong 459.000 dong (bdn trim nim muoi chin
ngan ddng) tién an phi.

5. Truong hop Ban an duogc thi hanh theo quy dinh tai Diéu 2 Luat Thi
hanh &n dan sy thi ngudi dugc thi hanh an dan sy, nguoi phai thi hanh an dan
su ¢6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi
hanh &n hodc cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6,7, 7a, Tb va 9
Luat Thi hanh &an dan sy; thoi hiéu thi hanh an dugc thuc hién theo quy dinh
tai Piéu 30 Luat Thi hanh 4n dan su.

6. Ban 4n dan sy phuc thim c6 hiéu lyc ngay sau khi tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- TAND 10i cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND cap cao tai Tp.HCM

- VKSND Tp.HCM

- TAND thanh phé Thi Dric;

- Chi cuc THADS thanh ph$ Thu Dc;
- Céc duong sy (d€ thi hanh);
- Luu ho so vu an.

Bui Lién Minh



