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TOA AN NHAN DAN THANH PHO CAO LANH

- Thanh phan Hpi dong xét xir so thim gom co:
Tham phan - Chil toa phién toa: Ba Nguyén Thi Phuong Hong
Céc Hoi tham nhéan dan: Ong Nguyén Viét Thanh

Ong Nguyén Binh Poan Hing

- Thuw ky phién toa: Ba D) Thi Kim Khuyén — Thu ky Toa 4n nhan dan
thanh pho Cao Lanh, tinh Bong Thap.

Trong ngay 15/9/2022, tai try s¢ Toa én nhan dén thanh phb Cao Lanh,
x€t xir so' thdm cdng khai vy an dan sy thu Iy so: 87/2022/TLST-DS ngay
10/5/2022, vé viéc “Tranh chap vé Hop dong dan sw vay tai san va Hui” theo
Quyéet dinh dua vy an ra xét xtr s0 227/2022/QDXXST-DS ngay 05/8/2022,
Quyét dinh hoan phién toa so 221A/2022/QDST-DS ngay 22/8/2022 giira cac
duong su:

1. Nguyén don: Chi Nguyén Xuan H, sinh nim 1993;

Pia chi: Phuong 4, thanh phd Cao Lanh, tinh Pdng Thap.

Pai dién theo Uy quyén cta nguyén don: Chi Nguyél} Thi Ngoc G, sinh
nam 1996; Dia chi: phuong My Pht, thanh pho Cao Lanh, Dong Thap;

2. Bi don: Chi V6 Thi My D, sinh nam 1994;

bia chi: T6 28, khom Thuan Nghia, phuong Hoa Thuan, thanh phé Cao
Lanh, Bong Thap.

NOI DUNG VU AN:

- T heq don khoi kién, qua trinh giai quyét vu an va tai phién toa, dai dién
theo uy quyén cua nguyén don trinh bay:

Do ¢6 quen biét nén chi H c¢6 cho chi D tham gia 03 chan hyi do chi H
lam chu thao nhu sau:



- Chan hui thw nhzit Mo ngay 25/8/2020, gia tri hui 1a 6.000.000 dong,
mdi thang khui 1 1an, gom 18 phan chi D tham gia 01 phan Ngay 25/8/2020,
chi D b6 hyi 1.500.000 dong hot duogc sé tién 73.500.000 dong (sau khi trur tién
hué hong 3.000.000 dong). Sau d6, chi D khong dong hui chét 17 1an. Chi H 1a
chu thao nén phai bo tién ca nhan ra dong thay cho chi D. Nhu vdy, chi D thiéu
tién hyi chi H 1a: 17 1an x 6.000.000 dong x 01 phan = 102.000.000 déng. Dén
ngay 25/01/2022 chan hui da hét, chi H di nhiéu lan yéu cau chi D thanh toan
tién hui cho chi H nhung chi D van khong thanh toan.

~ Nhu vay, chan hyi thir nhét thi chi D thiéu chi H s6 tién 102.000.000
dong.

_ - Chan hui thir hai: M6 ngay 05/02/2020, gia tri hyi la 4.000.000 dong,
moi thang khui 1 1an, gém 24 phan, chi D tham gia 02 phén, qua trinh dong huyi
va hot hui cua chi D nhu sau:

+ Phc‘ilg hui thir nhdt: chi D dong duoc 13 lan hui song véi téng s tién 1a
40.550.000 dong. Sau do, chi D khong dong hui nira. Chi H dé huy phan hyi nay
cua chi D. Nhu vay, chi H thiéu chi D 40.550.000 dong.

+ Phén hui thir hai: Ngay 05/5/2020 (1an tha 4), chi D bo hui 1.000.000
dong hét dugc sb tien 70.000.000 dong (sau khi trir tién hué hong 2.000.000
d6ng). Sau d6, chi D dong hui chét duoc 8 1an (tir 1an thir 5 dén 1an thir 12). Sau
d6, chi D khong dong hui chét 12 1an con lai. Nhu vay, chi D con thiéu tién hui
chi H 1a: 12 1an x 4.000.000 dong x 1 phan = 48.000.000 dong. Tuy nhién, sau
do6 chi D co6 thanh toan cho chi H duoc 31.100.000 déng, cu thé nhu sau:

~ Ngdy 16/8/2021, chi D chuyén khoan tra cho chi H dugc 16.300.000
dong.

Ngay 04/11/2021, chi H ghe dau dudng nha chi D thi chi D ¢6 tra cho chi
H dugc 14.800.000 dong.

Tir d6 vé sau dén khi phan hui ndy mén vao ngay 05/01/2022, thi chi D
khéng thanh toan gi pho chi H ntra. Nhu" vay, chi D con no lai chi H: 48.000.000
dong - 31.100.000 dong = 16.900.000 dong.

Nhu V@y, chan hui thir hai :[hi chi H con thiéu lai chi D: 40.550.000 déng -
16.900.000 dong = 23.650.000 dong.

- Chan hui thir ba: M& ngay 14/7/2020, gia tri hui 13 600.000 dong, mbi
tuan khui 1 1an, gdm 45 phan, chi D tham gia 01 phan va da hot phan hui cua
minh ngay 22/9/2020 (lan thir 11), chi D bo hui 150.000 dong, hét duoc sb tién
20.700.000 dong (sau khi trir tién hué hong 600.000 dong). Sau do, chi D déng
hui chét dén 1an tha 36. Sau d6, tir 1an thir 37 dén 1an thir 45 chi D khong dong
hui chét cho chi H nita. Chan hui nay dd man vao ngay 18/5/2021, tir d6 dén nay
chi D khong thanh toan tién cho chi H nita. Chi H 1a chu thao nén phai bo tién ca
nhan ra dong thay cho chi D. Nhu vay, chi D thiéu tién hui chi H la: 9 1an x
600.000 dong x 01 phan = 5.400.000 dong.

Nhu véy, chan hui tht ba thi chi D con thiéu chi H 5.400.000 dong.
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TONG CONG: Tét toan 02 chan hui (tht 2 va thtr 3) thi chi H con thiéu
chi D 18.250.000 dé)ng. Tuy nhién, chi H va chi D ¢o nhén tin qua lai dé trir cin
02 chan hui nay, do cé su nham 1an nén chi D noi sau khi tat toan 02 chan hui
(thtr 2 va thir 3) néu trén thi chi H con ng chi D 32.000.000 dong. Nay chi H
ddng ¥ v6i ¥ kién trinh bay cua chi D vé viée sau khi tat toan 02 chan hui (thi 2
va thtr 3) néu trén thi chi H con no chi D 32.000.000 déng.

‘ Nhu vay, trur cAn qua‘lai gitta 03 chan hqi néu trén thi chi D‘cc‘)n no lai chi
H tién hui 1a 102.000.000 dong — 32.000.000 dong = 70.000.000 dong.

Péi voi hop dong vay thi vao ngay 06/01/2020, chi D ¢6 vay cia chi H s6
tién 50.000.000 ddng voi 13i suat 2%/thang, thoa thuan thanh toan 13i suat vao
ngay 06 tay hang thang.Tuy nhién dén nay, chi D khong thanh toan 1ii suat va
cling khong tra lai ng gé)c cho chi H. Nhu vay, chi D con ng tién vay géc cua chi
H 14 50.000.000 dong va 1ai sudt chua thanh toan.

Tai phién toa hom nay, chi H yéu cau chi D tra cho chi H sb tién la
137.934.246 dong (Mot tram ba muoi by tri¢u chin tram ba muoi bon nghin hai
tram bon muoi sau dong), lam tron 1a 137.934.000 dong, cu thé:

- No gbc tién hui va tién vay: 120.000.000 dong.
- No lai:
~* No lai hyi: Tinh to ngay 25/01/2022 (ngay két thic day hui‘cuf’)i cung)
dén ngay xét xur so tham 15/9/2022 v&i mic 10%/nam 1a 4.468.493 dong.

[+ No lai tién ~vay: Tur ngay 06/01/2020 dén ngay 15/9/2022 vé&i mic
10%/nam trén tong s tién no 50.000.000 dong 13 13.465.753 dong.

Pong thoi chi H yéu cau tiép tuc tinh 13i tir ngay 16/9/2022 dén khi chi V&
Thi My D hoan thanh xong viéc tra ng v&i muc 1ai suat 10%/nam.

* Tai to twong trinh va qud trinh gidi quyét vu én, bi don chi Vé Thi My D
trinh bay:

Nam 2019, chi D 1a nhan vién ciia Cong ty TNHH M do 6ng Vo Phi H 1a
giam dbc. Do cong ty gip kho khan, nén 6ng H nhd chi D muon tién chi H véi
s6 tién 30.000.000 dong, 14i suat 6.000.000 déng/thang Do 6ng H khong du tién
dong lai nén muon thém cua chi H 24.000.000 dong, tong cong 13 60.000.000
dong Do ong H di cong tac xa, khong thé ky gidy ng nén chi H kéu chi D ky
gidy ng, vi la nguoi ding ra muon ng dum 6ng H.

Do 6ng H khong c6 tién dong 1i, nén s6 no 1én dén tram triéu. Do d6, 6ng
H nho chi D choi 1 chan hui 6.000.000 ddng/thang va hdt ra dé tra ng cho chi H.
Chi H ddng ¥, nhung dit diéu kién hui caa chi D choi 4.000.000 dong/thang
phai nudi khong duoc hét, giang chan cho chu hui (1 séng, 1 chét). Chi D dong
¥ va da ky hdt hui 6.000.000 ddng/thang cho ong H.

Sau khi hét hui, ong H chuyén nhuong lai cong ty va di lap nghiép ¢ Kién
Giang (khong r6 dia chi), chi D co lién lac voi 6ng H nhac 6ng H gui hui, nhung
ong H van khong dong hui chét cho chi H.

3



Sau khi khong 1am viéc cho 6ng H thi chi D 1ap gia dinh, khong di lam
duoc. Chi D ¢6 xin chi H hdt chan hui song 4.000.000 dong nhung chi H khong
dong ¥, vi chi H da chén hyi cho chi D nhiéu. Chi D ¢6 néi chi H tinh hui cho
chi D vi da man hui, thi chi H tinh cho chi D con du dugc 32.000.000 dong,
nhung chi H khéng dwa cho chi D ma dé cén trir ng ong H thiéu.

Do hay tin ong H bi tam giam, khong the dong hui chét 102.000.000 dong
va tién no con thiéu chi H 50.000.000 dong, téng 152.000.000 dong, trir 80 tién
32.000.000 dong con lai 120.000.000 dong, chi H ép chi D phai tra s6 no nay
cho chi H.

Do hién nay chi D c6 con nho, phai tra no bén ngoai nhiéu nén khong co
kha nang trd ng hui cho chi H, nén xin xem xét cho chi D lay lai s6 hui
4.000.000 dong con du dé chi trd ng bén ngoai.

NHAN PINH CUA TOA AN:

Can ct céc tai lidu, ching ct d3 dugc xem xét tai phién toa va két qua
tranh tung tai phién toa, Hoi dong xét xtr nhan dinh:

[1] Vé t6 tung: Can cr vao yéu cau khoi kién ciia chi H yéu cau chi D tra
s6 tién vay va hui con thiéu. Hoi dong xet xu xac dinh quan h¢ phap luat tranh
chép gitta cac duong su 13 “tranh chdp vé Hop dong ddn sw vay tai san va Hui”
theo quy dinh tai khoan 3 Piéu 26 B¢ luat t6 tung dan su 2015, Diéu 463, Piéu
471 B0 luat Dan sy nam 2015. Bi don c6 dia chi tai thanh pho Cao Lanh, tinh
Pong Thap nén thudc thim quyén giai quyét ctia Toa an nhan dan thanh phd
Cao Lanh, tinh Dong Thap theo quy dinh tai diém a khoan 1 Piéu 35; diém a
khoan 1 Piéu 39 B6 luat t6 tung dén su.

Toda 4n nhan dan thanh phd Cao Lanh da téng dat hop 1& cic van ban t6
tung cho chi D nhung chi D khong c6 mit tai phién toa, nguoi dai dién theo uy
quyén cua nguyén don ddng ¥ viéc xét xtr vang mat chi D. Do d6 can ctr diém b
knoan 2 Piéu 227rva khoan ’3 Diéu 228 B6 luat to tung dan su, Ho1i dong x&t xur
tién hanh xét xr vang mat doi vai chi D.

[2] Vé néi dung:

[2.1] Xét hop dong vé Hui gitra chi H va chi D. Theo chi H trinh bay, chi
D c6 tham gia 3 day hui do chi H lam chu hui, cu thé:

_ - Chan hyi thi nhjf'lt: duoc mo ngay 25/8/2020, gia tri hui la 6.000.000
dong, moi thang khui 1 lan, gobm 18 phan, chi D tham gia 01 phén va da hot
phan hyi cua minh, nhung khong dong hui chét. Do do, chi D con thi€u tién huyi
chi H 1a: 17 1an x 6.000.000 dong x 01 phan = 102.000.000 dong. .

- Chan hui thir hai: duoc mo ngay 05/02/2020, gia tri hyi la 4.000.000
dong. Chan hui nay ‘chi H con thiéu lai chi D: 40.550.000 dong - 16.900.000
dong = 23.650.000 dong.

- Chan hui thir ba: dugc mo ngay 14/7/2020, gia tri hui la 6OQ.OOO‘d6ng,
moi tudn khui 1 1an, gom 45 phan, chi D tham gia 01 phan va da hot phan hui



clia minh ngdy 22/9/2020 (lan thir 11) nhung con thiéu chi H 9 1an hui chét 1a 9
lan x 600.000 dong x 01 phan = 5.400.000 dong.

TONG CONG: Tit toan 02 chan hui (thtr 2 va thir 3) thi chi H con thiéu
chi D 18.250.000 déng. Tuy nhién, chi H va chi D ¢o nhén tin qua lai dé trir can
02 chan hui nay, do c6 su nham 1an nén chi D noi sau khi tat toan 02 chan hui
(thtr 2 va thir 3) néu trén thi chi H con ng chi D 32.000.000 dong. Nay chi H
ddng ¥ v6i ¥ kién trinh bay cta chi D vé viée sau khi tit toan 02 chan hui (tht 2
va thtr 3) néu trén chi H con no chi D 32.000.000 dong.

_ Nhu vay, trur can qua lai gitra 03 chén hyi néu trén thi chi D con ng lai chi
H tién hui 1a 70.000.000 dong.

[2.2] Xét 16i trinh bay ctia chi D cho rang s6 tién hui va vay 1a chi ky nhan
tién vay dim va choi hui dum cho 6ng H, nhung chi khong xuét trinh duoc
chtng ctr ¢é chimg minh viéc chi H c6 dong ¥ cho chi D choi hui va hét huyi
dum cho ong H, ciing nhu viéc vay tién 1a chi D vay dum cho 6ng H. Mat khac,
chi D thira nhan chij c6 ky tén vao gidy hyi dé hét hui 6.000.000 dong, trong ndi
dung giay hui chi thé hién n6i dung nguoi hét hui 1a chi D.

Do do6, khong c6 céan cur dé xac dinh chi D choi hui dum cho ong H.

[2.3] Hoi dong xét xir xét thay, s6 tién 70.000.000 déng chi D con no tién
hui chi H phu hop véi ching ctr chi D xuat trinh 1a tin nhan zalo, ndi dung trir
can tién hui va cong so tién vay 50.000.000 dong thi chi D con thiéu chi H sd
tién 120.000.000 dong, cling nhu thura nhan cua chi D tai bién ban phién hop
ngay 15/6/2022.

Do do6, y€u cau cua chi H 1a ¢6 can ctt d€ chap nhan.

V& lai suat, chi H yéu cau chj D tra s0 tién 1di tir ngay két thic day hui
cudi cung ngay 25/01/2022 véi mire 1ai suat 10%/nam 1a phu hop Biéu 357 Bo
luat Dan su.

[2.4] Xét Hop dong vay tai san ngay 06/01/2020, sé tién vay la
50.000.000 ddng, c6 1am hop dong va duogc chi D thira nhan. S6 tién vay ndy chi
H cho rang chi D vay 13i suat 2%/thang, nhung chua tra dugc so tién 14i ndo cho
chi H. Chi D cting khong ching minh dugc c6 tra tién von va 13i cho chi H. Mat
khéc, can ctr vao tin nhin zalo gitta chi D va chi H, chi D cling thtra nhan c6 ky
hop dong vay va con thiéu chi H s tién goc 50.000.000 dong va thira nhan cua
chi D tai bién ban phién hop ngay 15/6/2022.

Do d6, chi H yéu cau chi D tra s6 tién vay gbc 50.000.000 dong 1a cé cin
cu.

[2.5] Xét vé 14i sudt cho vay 2 bén thoa thuin 2% la cao hon so véi quy
dinh cda phap luat, theo chi H trinh bay tuy thoa thuan nhu vay, nhung chi D
chua dong 13i cho chi H. Nay chi H yéu cau chi D tra 14i, mérc 13i suat 10%/nam
1a phu hop véi Diéu 468 Bo luat Dan su.

[2.6] Nhu vay, s tién cu thé chi D phai tra cho chi H nhu sau:



- No gbc tién hui va tién vay: 120.000.000 dong.

- No lai:

+ No 1ai hyi: Tinh tir ngay 25/01/2022 dén ngay xét xir so tham 15/9/2022
(233 ngay) véi mire 10%/nam (365 ngay) 1a 4.468.493 dong.

+ No 14i tién vay: Tu ngay 06/01/2020 dén ngay 15/9/2022 (983 ngay)
v6i mirc 10%/nam trén tong sd tién ng' 50.000.000 dong 1a 13.465.753 dong.

Téng cong: 137.934.246 déng, chi H théng nhit 1iy sd tron 1a
137.934.000 dong.

Dong thoi chi H yéu cu tiép tuc tinh 14i tir ngay 16/9/2022 dén khi chi V&
Thi My D hoan thanh xong viéc tra ng véi mure 1ai suat 10%/nam.

[3] A'n phi: Cén ct Piéu 147 Bo luat t6 tung dan sy va Khoan 2 Diéu 26
Nghi quyet s0 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu
Qudc hoi vé muc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 1 phi
Toa an.

Do chi D ¢6 nghia vu tra cho chi H s6 tién 137.934.000 dong, nén phai
chiu &n phi dan sy so tham 1a 137.934.000 dong x 5% = 6.896.700 dong

Vi cac lé tren;
QUYET PINH

Can ctr vao khoan 3 Dléu 26, diém a khoan 1 Dléu 35, dlém a khoan 1
Piéu 39, Piéu 147 Bo luat t6 tung dan su; Pidu 357, Piéu 463 Diéu 466, Bleu
468, Piéu 470, 471 Bo luat Dan sy nim 2015; Khoan 2 Piéu 26 Nghi quyét so
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuO’ng vu Quoc hoi vé

muc thu, mién, giam, thu, ndp, quan ly va sir dung an phi va 1¢ phi Toa an.
Tuyén xir:
1/ Chéap nhén yéu cau khéi kién ctia chi Nguyén Xuan H.

2/ Bugc chi V6 Thi My D tra cho chi Nguyen Xuan H sd tién tong cong
137.934.000 ddng (trong d6, no gbe 120.000.000 dong + 14i 17.934.000 dong).

Ké tir ngay tiép theo cua ngdy xét xir so tham cho dep 1gh1 th1 hanh an
xong, bén phai thi hanh an con phai chiu khoan tién 1ai cua so tién con phai thi
hanh an theo muc lai suat cac bén thoa thuan nhung phai phu hop v6i quy dinh
cua phap luat; néu khong co thoa thuan vé muc 13i suit thi quyét dinh theo mirc
13i suét quy dinh tai khoan 2 Diéu 468 cta Bo luat dan sy nam 2015.

3/ Vé an phi: Chi V& Thi My D phai chiu 6.896.700 dong 4n phi dan su so
tham.

Chi Nguyén Xuan H khong phai chiu an phi so tham, dugc nhan lai tién
tam (g an ph1 d3a nop tong cong 12 2.591.000 dong + 823.000 dong 3.414.000
dong theo cac bién lai thu s6 0005645 ngay 28/4/2022 va 0011306 ngay
29/6/2022 cta Chi cuc Thi hanh an dan sy thanh ph Cao Lanh.



Céc duong sy c6 mat co quyen khang cdo ban an trong thoi han 15 ngay
ké tir ngay tuyén an. Du:ong su vang mit co quyén khang c4o ban an trong thoi
han 15 ngay ké tir ngdy nhan duoc ban 4n hoic ban an dugc niém yét.

Truong hop ban an, quyet dinh dugc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh an dan sy th1 nguoi duge thi hanh an dan sy, nguoi pha1 thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh éan, tu nguyén
thi hanh an hodc cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat
Thi hanh an dan sy; thoi hiéu thi hanh an duoc thuc hién theo quy dlnh tai Diéu
30 Luat thi hanh an dan su.

Noi nhdn: TM. HQI PONG XET XU SO THAM

- VKSND TPCL,; Tham phan - Chu tga phién toa
- Puong su; *
- Toa an Tinh;

- Chi cuc THADS TPCL,;
- Luu ho so.

Nguyén Thi Phwong Hong



