TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH PHUOC Poc lap — Tw do — Hanh phuc

Ban an s6: 57/2021/HS-PT
Ngay: 18-10-2021

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH PHUOC

- Thanh phan Hgi dang xét xa phac tham gém co:

Tham phén - Chii toa phién toa: Ba DBinh Thi Quy Chi
Cac Tham phan: Ong Bui Vin Binh
Ba Nguyen Thi Nga
- Thuw ky phién toa: Ba Trinh Nhu Quynh - Thu ky Toa an nhan dan tinh
Binh Phudc.

- Pgi dign Vién kiém sat nhan dan tinkh Binh Phwéc tham gia phién
Toa: Ba Pam Thi Vang - Kiém sét vién.

~Ngay 18/10/2021, tai try s¢ Toa an nhan dan tinh Binh Phudc xet xu phic
tham vu an hinh su thu ly so6 77/2021/HSPT ngay 23/8/2021 do6i véi bi cao
Nguyén Van K.

Do c6 khang céo cua bi cdo ddi véi Ban &n hinh sy so tham sb
40/2021/HS-ST ngay 15/7/2021 cua Toa an nhan déan thi xa B, tinh Binh Phudc.

Bi cao c6 khang céo:

Ho va tén: Nguyén Vin K, sinh nim 1978, tai Hai Duong; ho khau
thuong tri: T6 1, khu phd X, phuong H, thi xd B, tinh Binh Phudc; chd ¢ hién
nay: To 7, ap C, x& T, huyén Q, tinh Binh Phuéc; nghé nghiép: Tho cit toc;
trinh do van hoa (hoc van): 06/12; dan toc: Kinh; giéi tinh: Nam; tén gi4o:
Khéng; quéc tich: Viét Nam; con dng Nguyén Quang Tr (1949) va ba Nguyén
Thi Th (1953); vo tén Nguyén Thi Kim H, sinh nim 1980 (da ly hon nim 2019);
bi céo ¢6 02 con, 16n nhat sinh ndm 2000, nhé nhat sinh nam 2002; tién &n, tién
su: Khdng. Ngay 16/01/2021, thyc hién hanh vi danh bac, bi bit qua tang, bi tam
giit tir ngay 16/01/2021 dén ngay 22/01/2021. Ngay 22/01/2021, khoi t6 va cam
di khoi noi cu tra, tam hodn xuét canh cho dén nay. Bi cdo c6 mat tai phién toa.



NQI DUNG VU AN:

Theo céc tai liéu co trong hd so vu &n va dién bién tai phién toa, noi dung
vu an duogc tdm tat nhu sau:

Vao ldc 14 gio 50 phit ngay 16/01/2021, Cong an phudng A phdi hop Véi
Doi Canh sat Hinh sy Céng an thi xa B tién hanh kiém tra hanh chinh d6i véi
Phan Thanh S, tam giit 01 t& gidy lich, mit sau ghi: 16/1/TP/71x200.dd 100” (ky
hiéu Al). S khai nhan, day la phoi dé ma mot ngudi dan 6ng tén K 1am nghé cat
toc tai khu vue ngad ndm gan Trung tam y té thi Xa B nhan dat cuoc ghi cho S cac
s6 dé (ban sb dé cho Son) dua trén két qua x6 sd kién thiét thanh phé HS Chi
Minh mé thuong ngay 16/01/2021, gom:

- S6 71 bao 16 200.000d/16 x 18 16 thanh tién 1a 3.600.000d (ba trigu sau
tramnghin dong);

- Danh dau dudi so 71 v6i s6 dau 100.000d, s6 dudi 100.000d thanh tien
la 200.0004 (hai tram nghin dong);

Tong cong 1a 3.800.000d (ba triéu tdm trim nghin déng) sau khi trir
840.000d (tam tram bon muoi nghin doéng) tién nguodi nhan ghi d& giam cho
nguoi ghi dé (goi 1a tién hoa hong), S dua cho K 2.960.000d (hai triéu chin trim
sau muoi nghin d6ng) roi nhan phoi de.

Co quan diéu tra kiém tra tiém cat toc ciia Nguyén Van K tai t6 03, khu
phd P, phuong A, thi x4 B phét hién K vira ban sé dé (nhan ghi sé d¢) cho
Nguyén Hai N 1a ngudi mua sé dé nén 1ap bién ban bat nguoi pham toi qua tang
va tam gitr:

- Trong tdi quan bén phai phia trudc caa Nguyén Hai N 01 to gidy lich
mat sau ghi “16/1/TP 77x150 dd 240=2500" (ky hiéu A2). Ca hai thtra nhan day
la to phoi dé dua trén két qua xo s kién thiét thanh phd H6 Chi Minh mé
thuong ngay 16/01/2021 do Kghi cho N gom:

+ 36 77 bao 16 150.000d/16 x 18 16 thanh tién 1a 2.700.0004 (hai triéu bay
tramnghin dong);

+ Danh dau dudi s6 77 véi s6 dau 240.000d, s6 dudi 240.000d thanh tien
la 480.000d (bon tram tam muoi nghin dong);

Tong cong 1a 3.180.000d (ba triéu mot trim tam muoi nghin dong) sau
khi trir 680.000d (sau tram tam muoi nghin d6ng) tién nguoi nhan ghi dé giam
cho nguoi ghi dé (goi la tién hoa hong), N dua cho K 2.500.000d (hai triéu nim
tram nghin dong) roi nhan phoi dé.

- 01 to gidy lich (phoi d¢) do K viét tai vi tri K dang dimg dua trén két
qua xo so kien thiet thanh pho Ho Chi Minh mo thudng ngay 16/01/2021v6i noi
dung la tong cac so de da ghi (ky hiéu A5) gom:

+ 89x10 dd 30 Phudc

+ Cong 43, 67, 79,x5 da 3. 67x200 dd 120=3462
+ 83x5.4 dai =240



+Van31,71x3

+ Son 40, 50,60 x 15da 5

+Ung 46, 68 x 20 da 10 . 446 x 10 xc10 60 = 1tr 487, 478, 784, 748, 847,
874,647,674, 746, 764, 476, 467 x 1

+71 x 200 dd 100

+ Hoang 09 x 5

+ N 77 x 150 dd 240

- S6 tién 7.176.000d (bay triéu mot trim bay muoi sau nghin dong) trén
nguoi cua K.

- 01 dién thoai di dong Nokia 1202 loai ban phim, bén trong c6 sb thué
bao 0343.537.822cua K.

- 02 to phoi dé chua rd noi dung (ky hiéu A3, A4)

Co quan dieu tra tién hanh kham xét khan cip noi lam viéc 1 tiém cit toc
cua K tai to 03, khu pho P, phuong A, thi X’é B, tam gitr 01 dién thoai di dong
Samsung Galaxy J4, 05 to lich ghi céc chir so chua r6 ndi dung cua K.

Co quan diéu tra trung cau giam dinh ddi véi c4c to phoi dé thu gitr dugc
tir Phan Thanh S, trong tdi quan Nguyén Hai N, to phoi dé tong tir Nguyén Vin
K va 02 to phoi dé thu gitr trong bién ban bat nguoi pham toi qua tang vai tai
lieu chit viét, chir s6 do K viét ra (ky hiéu M1 - M14).

Tai Két luan giam dinh s6 12/2021/GB-TL ngay 05/3/2021 cua Phong ki
thuat hinh sy - Cong an tinh Binh Phudéc, két luan: “Chir viét, chir sb trén tai lidu
can giam dinh ky hiéu A1, A2, A4, A5 so vai chir viét, chit sb caa Nguyén Vin
K trén tai liéu so sanh ky hiéu M1 - M14 do cing mot ngudi viét ra”. Di voi
phoi dé ky hiéu A3, do qua it dit liéu nén khéng giam dinh dugc.

T két qua phan tich cac phoi dé thu gitt duoc va két qua kiém tra tin
nhan trong dién thoai da lam rd K con ban sé dé cho nhiing ngudi khac dua trén
két qua x6 sb kién thiét thanh phd H6 Chi Minh mé thuéng ngay 16/01/2021, cu
thé:

- Khoang 09 gio sang ngay 16/01/2021, Piéu Ph dén tiém cat toc cua
K mua sé d¢, cu thé: 89 bao 16 10.000d/16 x 18 16 thanh tién 1a 180.000d
(Mot traim tdm muoi nghin dong); danh dau dudi s6 39 mdi s6 30.000d thanh
tién 12 60.000d (sau muoi nghin déng). Téng cong 1a 240.0004d (hai trim bdn
muoi ngan dong), sau khi trir 50.000d (nim muoi nghin déng) tién hoa hong
thi Ph dua cho K 190.000d (mot tram chin muoi nghin déng).

- Khoang 13 gio ngay 16/01/2021, nguoi phu nit tén V (khong ro lai lich)
dén tiem cit téc cua K mua sé dé, cu thé: 31, 71 bao 16 mdi s6 3.000d/16 x 18 16
thanh tién 1a 108.000d (mot tram 1é tam ngan ddng), sau khi trir 24.000d (hai
muoi bon nghin dong) tién hoa hong thi V dua cho K 84.000d (tim muoi bdn
nghin d6ng).



Ngoai ra, trong ngay 16/01/2021, K bén s6 de cho nhiing ngudi khac théng
qua viéc K nhan tin nhan tir nhitng nguoi nay nhan tin dén so dién thoai thué bao
nha mang Viettel 0343.537822 cua K, cu thé nhu sau:

- Khoang 13 gio 30 phat, Nguyén Ngoc U dung s6 thué bao 0949210471
cua U nhén tin cho K mua cac sé dé gdm: 46, 68 bao 16 mdi s6 20.000d/16 x 18
16 thanh tién 720.000d (bay tram hai muoi nghin déng); D4 10.000d cap sb 46,
68 thanh tién 180.000d; s6 446 bao 16 10.000d/16 x 17 16, thanh tién 170.000d
(Mot tram bay muoi nghin dong); danh xiu chi sé 446, mdi sé 10.000d, thanh
tién 20.000d (hai muoi nghin déng). Panh xiu chu cac sb 487, 478, 784, 847,
874, 647, 674, 746, 764, 476, 467, mdi s6 1.000d, thanh tién 22.000d; Tong
cong la 1.112.000d (mot trigu mot tram muoi hai nghin déng), sau khi tru
230.000d (hai tram ba muoi nghin déng) tién hoa hong, U phai tra cho K
882.0004d (tAm tram tam muoi hai nghin d6ng). Khi nhan duoc tin nhin, Kddng
y béan cac s6 dé nay cho U va tra 1oi nhan tin lai “OK”, dong thoi K ghi céc s6
nay vao phoi dé tong.

- Khoang 12 gio 41 phit, ngudi tén C (khong rd lai lich) dung sé thué bao
0982.726984 nhan tin cho K mua cac sé d&é gom:43, 67, 79 bao 16 mdi sb
5.000d/16 x 18 16 thanh tién 270.000d (hai trim bay muoi nghin dong); da
3.000d cac cap s6 43, 67, 79 thanh tién 162.000d (mot trim sau muoi hai nghin
d6ng); s6 67 bao 16 200.000d/16 x 18 16, thanh tién 3.600.000d (ba triéu sau trim
nghin dong); danh dau dudi sé 67, mdi s6 120.000d, thanh tién 1a 240.000d (hai
trim bén muoi nghin déng). Tong cong 1a 4.272.000d (bdn triéu hai trim bay
muoi hai nghin d6ng), sau khi trir 936.000d (chin trim ba muoi sau nghin dong)
tién hoa hong, C phai tra cho K 3.336.0004d (ba triéu ba trim ba muoi sau nghin
ddng). Khi nhan dugc tin nhin, K déng y ban cac s dé nay cho C va tra loi
nhan tin lai “OK”, dong thoi Kghi cac sb nay vao phoi dé tong.

- Khoang 13 gio 26 phat, mot nguoi tén S (khéng rd lai lich) ding sb thué
bao 0918.393914 nhan tin cho K mua cac sé dé gom: 40, 50, 60 bao 16 mdi s6
15.000d/16 x 18 16 thanh tién 810.000d (tAm trim mudi nghin dong); da 5.000d
cac cap so6 40, 50, 60 thanh tién 270.000d (hai trim bay muoi nghin dong). Tong
cong 1a 1.080.000d (mdt triéu khong tram tam muoi nghin dong), sau khi trir
240.000d (hai trim bon muoi nghin déng) tién hoa hong, S phai tra cho K
840.000d (tam tram bén muoi nghin déng). Khi nhan duoc tin nhan, K dong y
ban cac s6 dé nay cho S va tra 1o nhan tin lai “OK”, ddng thoi K ghi cac sé nay
vao phoi dé tong.

- Ngudi tén H nhin tin cho K mua sé dé 09 bao 16 mbi s6 5.000d/16 x 18
16 thanh tién 90.000d (chin muoi nghin déng), sau khi trir 20.000d (hai muoi
nghin dong) tién hoa hdng, H phai tra cho K 70.000d (bay muoi nghin ddng).
Khi nhan duoc tin nhan, K dong ¥ ban cac s dé nay cho H va tra 16i nhan tin lai
“OK”, ¢6ng thoi K ghi cac s nay vao phoi dé tong.

- Mot ngudi tén B nhan tin cho K mua s6 dé 83 bao 16 mdi s6 5.000d/16 x

18 16 thanh tién 90.000d (chin muoi nghin dong), sau khi trir 20.000d (hai muoi
nghin dong) tién hoa hong, B phai tra cho K 70.000d (bay muoi nghin dong).
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Khi nhan duoc tin nhin, K dong ¥ ban cac s dé nay cho B va tra 16i nhan tin lai
“OK”, dong thoi K ghi cac s6 nay vao phoi de tong.

Nhu vay, du so s& chitng minh Nguyén Vian K ghi s6 dé cho Phan Thanh
S, Nguyén Hai N, biéu Ph, Nguyén Ngoc U, Van, C, S, H, B. Tong cong
13.972.000d (muoi ba triéu chin trim bay muoi hai ngan dong). Trong d6 sb
tién K da ban s dé va nhan tién tryuc tiép cia S, N, Ph, V 1a 7.328.000d (bay
triéu ba trim hai muoi tam ngan dong), ban sé dé qua tin nhin dién thoai cho U,
C, H, S, P nhung chua thu tién 13 6.644.000d (sau triéu sau trim boén muoi bbn
ngan dong).

Tai Ban n hinh su so tham s6 40/2021/HS-ST ngay 15/7/2021 cua Toa
an nhan dan thi xa B, tinh Binh Phudc da tuyén xa bi cdo Nguyén Van K pham
tol “Panh bac”.

Can ctr vao khoan 1 Diéu 321; Diéu 38; Diéu 50; diém i, s khoan 1 Diéu
51 cua Bo luat hinh su. Xt phat bi cdo Nguyén Vin K 07 (bay) thang tu, thoi
han t tinh tir ngay thi hanh an, trir thoi gian tam gitr tr ngay 16/01/2021 dén
ngay 22/01/2021.

Pé nghi Co quan diéu tra Cong an thi xa B tiép tuc diéu tra hanh vi cua
Pham Huynh T vé t6i Panh bac quy dinh tai Diéu 321 Bo luat hinh su theo
Quyét dinh tach vu an hinh su s6 01 ngay 22/5/2021 va Quyét dinh tam dinh chi
diéu tra vu an hinh sy s6 02 ngay 22/5/2021 ciia Co quan canh sat diéu tra Cong
an thi xa B.

Ngoai ra, Toa &n cip so tham con quyét dinh vé vat ching vu &n, an phi
va quyen khang céo ban an theo quy dinh cua phap luat.

Ngay 27/7/2021 bi cdo Nguyén Vin K c6 don khang céo xin dugc huong
an treo.

Tai phién toa:
- Bi céao gilr nguyén khang céo xin huong an treo.

- Dai dién Vién kiém sat nhan dan tinh Binh Phudc de nghi Hoi dong xét
Xu can cu diém a khoan 1 Biéu 355; bieu 356 B Iua'g T6 tung hinh su nam 2015,
gitr nguyén quyét dinh caa Ban an hinh sy so tham vé phan hinh phat doi véi bi
cao.

NHAN PINH CUA TOA AN:
Trén co s& ndi dung vu an, can clr vao céc tai lidu trong hd so vu an da
duoc tranh tung tai phién toa, Hoi dong xét xur nhan dinh nhu sau:

[1] Pon khang céo ctia bi cdo Nguyén Vian K duoc thuc hién trong thoi han
ludt dinh, ¢ hinh thac va noi dung pht hop véi quy dinh tai cac biéu 331, 332 va
333 Bo luat T4 tung hinh su nén du diéu kién giai quyét theo thu tuc phic tham.

[2] Xét thdy, tai phién toa bi cdo khai nhan toan bo hanh vi pham ti cua
minh, 161 khai nhéan t6i cta bi cao phu hop véi Bién ban bat ngudi pham toi qua

5



tang, phu hop véi tai liéu, ching cu, vat chimg c6 trong hd so vu an vé thoi
gian, dia diém va phuong thirc thuc hién hanh vi pham ti. Do d6, Toa &n cip so
tham tuyén bd bi cdo pham t6i “Déanh bac” theo quy dinh tai khoan 1 Diéu 321
Bo luat Hinh sy ndm 2015 dwgc sira doi, bd sung ndm 2017 ddng thoi xt phat bi
cdo Nguyén Vin K 07 (bay) thang tu la pht hop quy dinh cia phép luat.

[3] Xét khang cdo xin hudng an treo cua bi céo, thay rang:

Toa &n cép so tham khi luong hinh d3 ap dung cho bi céo céc tinh tiét
giam nhe: thanh khan khai bao, an nin héi cai, pham toi 1an dau va thudc truong
hop it nghiém trong theo quy dinh tai diém i, s khoan 1 Biéu 51 B¢ luat hinh su
1a c6 can ctr. Muc 07 (bay) thang ti &p dung cho bi co 1a nim trong khung hinh
phat caa diéu luat. Tai phién tda phdc tham, bi céo cung cp thém ching ca méi
la gidy xac nhan doc than, dang phai nudi 02 con in hoc. Xét, bi c4o chua co
tién &n, tién sy, nhan than tbt, c6 noi cu tra rd rang, co kha ning tu cai tao ma
khong can thiét phai cach ly bi cao khoi doi séng x& hoi. Dé thé hién tinh khoan
hong cua phap luat can giir nguyén muac hinh phat 07 (bay) thang ti nhung cho
bi cao dugc huong an treo véi thoi gian thir thach 01 nam 02 thang la phu hop.

Do d6, khang céo xin huong an treo cua bi cdo dugc Hoi dong xét xir
chap nhan.

[4] Pbi v6i Pham Huynh T: do Co quan Piéu tra chua du cin ctr chiang
minh toi pham cua T, Toa so tham da dé nghi Co quan diéu tra Cong an thi xa B
tiép tuc diéu tra hanh vi cia T vé t6i Panh bac quy dinh tai Diéu 321 Bo luat
hinh su theo Quyét dinh tach vu an hinh sy s6 01 ngay 22/5/2021 va Quyét dinh
tam dinh chi diéu tra vu &n hinh sy sé 02 ngay 22/5/2021 cua Co quan canh sat
diéu tra Cong an thi x4 B. Do phan nay khéng c6 khang cao, khang nghi, cé hiéu
luc phép luat ké tir ngay hét thoi han khang céo khoang nghi nén Hoi dong xét
xt phdc tham khong xem xét.

~ [5] Quan diém cua dai dién Vién kicm sat nhan dan tinh Binh Phudc duoc

chap nhan mét phan.

[6] An phi hinh su phic tham: Do khang céo cua bi cao dugc chap nhan
nén bi cao khong phai chiu.

[7] Céc quyét dinh khac cua Ban 4n so tham khang cé khang céo, khang
nghi co hiéu lyc thi hanh ké tir ngay hét thoi han khang cao, khang nghi.

Vi cac lé trén,

QUYET PINH:

- Can ci diém b khoan 1 Diéu 355, diém e khoan 1 Piéu 357 Bo luat T6

tung hinh sy;

- Ap dung khoan 1 Biéu 321; diém i, s khoan 1, khoan 2 Diéu 51; Piéu 65
cua Bo luat hinh sy nam 2015, sira d6i, bd sung nam 2017; Nghi quyét
02/2018/NQ-HDTP ngay 15/5/2018 cua Hoi ddng Tham phan ciia Toa an nhan
dan t6i cao hudng dan ap dung Piéu 65 caa Bo luat hinh sy vé an treo.
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Chap nhan khéng céo xin huéng an treo cia bi cao Nguyén Vin K, sira
Ban an hinh sy so tham so 40/2021/HS-ST ngay 15/7/2021 cua Toa an nhan dan
thi xa B, tinh Binh Phudc veé phan hinh phat doi véi bi céo.

Xt phat bi cdo Nguyén Vin K 07 (bay) thang to nhung cho huéng an
treo; thoi gian thir thach 01 (mot) ndm 02 (hai) thang tinh tir ngay tuyén an phuc
tham.

Giao bi c4o Nguyén Vian K cho Uy ban nhan dan phuong H, thi xa B, tinh
Binh Phudc gidm sat, gido duc trong thoi gian thir thach. Truong hop bi cdo thay
d6i noi cu trd thi thyuc hién theo quy dinh tai khoan 1 Biéu 69 Luat thi hanh an hinh
su. Trong thoi gian thir thach, ngudi duge huong an treo ¢d y vi pham nghia vu
02 1an tro 18n thi thoi gian cho hudng an treo duoc tinh vao thoi han ti. Truong
hop thuc hién hanh vi pham to6i mégi thi Toa an cé thé quyét dinh budc nguoi
duoc hudng &n treo phai chap hanh hinh phat tU cta ban an da cho huong &n
treo.

An phi hinh sy phtc tham: Bi cao khéng phai chiu.

Cac quyét dinh khéac cia Ban an hinh su so tham s6 40/2021/HS-ST ngay
15/7/2021 cua Toa an nhan dan thi xa B, tinh Binh Phudc khong c6 khang cao,
khang nghi co hiéu luc phép luat ké tir ngay hét thoi han khang céo, khang nghi.

Ban &n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhgn: TM. HOI PONG XET XU PHUC THAM

- VKSND tinh Binh Phudc; (1) THAM PHAN-CHU TQA PHIEN TOA
- PV 06 CA tinh Binh Phudc; (1)

- TAND, VKSND thi xa B;(3)

- Chi cuc THADS thi x& B;(1)

- Cong an thi xa B;(1)

- Cong an phuong H, thi xa B;(1)

- Cong an huyén H;(1)

- S Tu phap;(1)

- Bi céo;(1)

- Cong thong tin dién tir Toa &n; Pinh Thi Quy Chi
- Luu: hd so vy &n (2); T6 HCTP.(1)



