TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc lap - Tw do - Hanh phuc

Ban an s6: 09/2022/HNGD-PT
Ngay 28-4-2022
Vv tranh chap chia tai san
chung trong thoi ky hon nhan

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TO A AN NHAN DAN TINH BINH DUONG

- Thanh phdn Héi dong xét xi phiic tham gém co:
Tham phan - Chii toa phién toa: Ong Tran Vin Ludng;
Cac Tham phan: Ong Poan Hoai Tri;

Ong Luu Thi My Huong.

- Thu ky phién toa: Ba Pham Thi Bich Liéu — Thu ky Toa an nhan dan tinh
Binh Duong.

- Dgidién Vign Kiém séat nhan dan tink Binh Duwong tham gia phién toa: Ba
Tran Thi Phudéc - Kiém sat vién.

Trong cac ngay 24, 28 thang 4 nam 2022, tai tru s& Toa an nhan dan tinh Binh
Duong xét xir phic thdm cong khai vu an hon nhdn gia dinh thu ly sb:
33/2021/TLPT-HNGD ngay 28/12/2021 vé viéc “tranh chap chia tai san chung trong
thoi ky hon nhan” do Ban an hon nhéan gia dinh so thim s6: 57/2021/HNGD-ST
ngay 28/10/2021 ciia Toa an nhan dan thi xa Bén Cét, tinh Binh Duong bi khang
cao.

Theo Quyét dinh dua vu an ra xét xtr phic tham sé: 02/2022/QD-PT, ngay
28/12/2021 va Quyét dinh hodn phién toa sé: 01/2022/QD-PT ngay 28/3/2022,
gitra cac duong su:

- Nguyén don: Ong Nguyén Hoai P, sinh nim 1972; dia chi thuong trd: To
23, khu phé An Hoa, phuong H, thi xa B, tinh B. Vang mit.

Nguwoi dai dién theo uy quyén ciia 6ng Phiong: Ong Bang Tan Ph, sinh nam:
1958; dia chi thuong tri: S6 2002/4 t6 5, 4p 1, xa B, huyén C, Thanh phé H (theo
Vin ban iy quyén ngay 16/3/2020). C6 mat.

- Bi don: Ba Ngb Thi Thanh L, sinh nam 1974; dia chi thuong tri: T6 23, khu
phb An Hoa, phuong H, thi xd B, tinh B. C6 mit.

- Ngueoi ¢6 quyen lgi, nghia vu lién quan:

1. Ong Nguyén Trung T, sinh nam 1995, dia chi: Khu phé A, phuong H, thi
Xa B, tinh B. Co6 don xin xét xur véng mat 2. Ba Nguyén Thi Thanh T, sinh nim 1999,
dia chi: Khu phé An Hoa, phudng H, thi x4 B, tinh B. C6 don xin xét xir vang mat.

- Nguoi khéng cao: Bi don ba Ng6 Thi Thanh L.
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NQI DUNG VU AN:

Theo don khéi kién ngay 05/02/2020 va trong qué trinh té tung tei Toa an,
nguyén don va nguoi dai dién hop phap cua nguyén don da trinh bay:

Ong P va ba L thuc té chung séng tir nam 1994, ding ky két hén vao nim
2004. Ngay 05/10/2018, 6ng P ba L ly hdn theo Quyét dinh cdng nhan thuan tinh
ly hon va su thoa thuan cua cac duong su 56 476/2018/QDST-HNGD cua TAND
thi x4 Bén Cét, tinh Binh Duong.

Quaé trinh chung sdng, 6ng P va ba L ciing tao lap dugc mot sb tai san chung
nhu sau:

1. Thora dat s6 1390, to ban d6 So 32, dién tich 663. 8m?2 toa lac phu:ong H,
thi x4 Bén Céat, Gidy chung nhan quyen su dung dat s6 BT391022 sb vao sb
CHO5711, do UBND huyén (thi x&) Bén Céat cap cho ba L vao ngay 30/7/2014,
quyén sir dung dat duoc ba L thira ké tir cha 13 6ng Ngo Van Q. Trén thua dat s
1390 c6 25 phong tro va 01 ki 6t do dng P dau tu xay dung, tién thu lgi mdi phong
tro/ki 6t mdi thang 1a 1.000.000 dong.

2. Thira dét s6 626, to ban do s6 25, dién tich 251m? (do dac thuc té la
265m?) toa lac phuong H, thi xa Bén Cét, Gidy chang nhan quyen su dung dat s6
ANB813548, sb vao s6 H02892, do UBND huyén (nay la thi xa) Bén Cat cap cho ba
L vao ngay 18/11/2008. Dién tich dit nay do cha vg, éng Ngd Vin Q ting cho
chung 02 vo chong 6ng Phuong, ba L trong thoi ky hon nhan. Trén thira dat c6 01
cin nha cap 4 duoc vo chong xay dung vao nim 2004. Ban dau thia dat cé chiéu
rong khoang 6m, chiéu dai tinh dén hét dat; sau d6 ong P dung sé tién 222.380.200
ddng mua thém caa dng Q khoang 2m chiéu rong, viéc mua ban khong lam giay to;
hién tai chiéu rong thua dat 12 8m.

3. Thira s6 4578, to ban o s6 20, dién tich 300m2 (s6 cii 1a O 5, 16 127, to
ban dd sb 1) tai khu tai dinh cu M, thi x4 B, Giéy chirng nhan quyén sir dung dat s6
do UBND huyén (nay la thi xa) Bén Céat cp cho ho dng Nguyén Hoai P ngay
22/01/2008. Ngum gdc cua 6ng Nguyén Vian C (Ia em cua 0ng ndi ong P) dé lai
cho 6ng P dé 1am noi tho clng dong ho bén noi. Ong P xac dinh day 1a 1 tai san
ong dugc tang cho riéng trong thoi ky hén nhan.

4. S6 tién guri 4.417.466.160 dong tai Ngan hang TMCP Sai Gon Thuong
Tin tr nam 2010 dén 2018, do ba L quan ly.

Nguyén don, ngudi dai dién hop phap yéu cau nhu sau:

- Yéu cau ba L chia cho éng P 1/2 % gia tri quyén sir dung dét thira dét so
1390 va gia tri tai san trén dat (nha tro, ki 6t), ciing tién thu nhap tir viéc cho thué
25 phong tro va 01 ki dt, tir thang 10/2018 cho dén ngay xét xir so tham, mdi cin
cho thué gia 1.000.000 déng/thang.

- Yéu cau ba L chia cho éng P 1/2 thira dat s6 626, to ban d6 sb 25, dién tich
251m? (do dac thuc té 1a 265m?) bang hién vat, truong hop khéng chia tach hién
vat duoc, dé nghi dugc nhan tién twong ng Vi gia tri dat tai thoi diém xét xu.
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- Yéu céuATc‘)a an cong nhan thira dat s6 4578, to ban do s6 20, dign tich
300m? (s6 cii 1a O 5,16 127, t& ban do so 1) tai khu tai dinh cu M, thi xa B day la tai
san riéng cua 6ng Phuong.

- Yéu céu ba L chia cho 6ng P s6 tien 1.785.233.000 dong, trong khoan tién
gui 4.417.466.160 dong, tai Ngan hang TMCP Sai Gon Thuong Tin, do ba L dang
quan ly.

Tai bdn ty khai va loi khai trong qua trinh tham gia té tung b; don ba L
trinh bay:

Ba L thdng nhat 1oi trinh bay caa nguyén don, ngudi dai dién vé dién bién
hon nhan gitta ba va ong Phuong. Vé tai san gia dinh phat sinh trong thoi ky hon
nhan, ba L khdng théng nhat véi 10i trinh bay cua nguyén don, ngudi dai dién
nguyén don, cuy thé:

1. Vé thira dat sé 1390:

Thua dat s6 1390, to ban d6 s6 32, c6 dién tich 663.8m? (trén dat c6 nha tro,
ki 6t) toa lac phuong H, thi x4 Bén Cét Ia tai san ba L nhan thira ké di san cua cha
la 6ng Ngbé Van Q. Tt nam 2016 den 2017 ba L di dau tu khoang 1 ty dong xay
dung 25 phong tro va ki 6t, tur ngum tién cua nguoi em gai & nudc ngoai gui vé
tang cho. Hién tai, ba L cho thué mdi thang 1a 900.000 ddng/phong va cho thué hét
phong. Day la tai san riéng cua ba L.

2. Vé thira dat s 626:

Vao nim 2004 ba L duoc cha me ting cho cin nha cip 4 trén thira dat s6
626, to ban dd sb 25, dién tich 251m? (do dac thuc té 1a 265m2) toa lac phuong H,
thi x4 Bén Cét; ldc ting cho thua dat ¢d chiéu rong 6m, chiéu dai tinh dén hét dat,
sau d6 cha me cho thém 2m chiéu rong nén thaa dat hién tai c6 chiéu rong 1a 8m.
Ba L xac dinh day la tai san ba dugc cha me tang cho riéng trong thoi ky hon nhan.
Nam 2004, ba L, dng P cling cac con don vé day sinh séng cho dén nay. Quaé trinh
chung séng, ba L va éng P c6 cai tao, coi ngi mot phan mai hién nha. Pay 12 tai san
riéng cua ba L.

3. Vé thira ddt so 4578:

Thira dat s6 4578, to ban d6 sé 20, dién tich 300m?, toa lac tai khu tai dinh
cu M, thi x& B (s6 cii: O 5, 16 127, to ban d6 s6 1) dwocUBND thi x4 Bén Cat cap
cho ho dng Nguyén Hoai P ngay 22/01/2008. Vao nim 1995 cha me chdng cho cat
cin nha cap 4 trén dién tich dat cua cha me chong, tai 4p 1, xd Thai Hoa, huyén
Bén Cat (nay la khu pho 6, phuong Thai Hoa, thi xa Bén Cat). Vao nam 2006, dién
tich dt va cin nha cap 4 Iot vao khu vyc quy hoach, Nha nudc ¢ chinh sach ho
trg boi thuong bang tién mit va hd tro dat tai dinh cu cho gia dinh ba L, 6ng P
cung 02 con. Theo d6, gia dinh duoc cap 01 nén tai dinh cu 14 thia dat s6 4578, to
ban do s6 20, dién tich 300m2. Ba L xac dinh déy la tai san chung trong thoi ky hon
nhan.

4. Vé so tien giri tai Ngan hang TMCP Sai Gon Thuwong Tin: Ba L thira nhan
ba c6 gui tiét kiém tai Ngan hang TMCP Sai Gon Thuong Tin. Tuy nhién, day 1a
tién ciia em gai ba L guri cho ba L gitr gium dé chi tiéu khi em gai can. Em géi ba L
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c6 tang cho ba 01 ty déng dé xay dung nha tro cho thué, lay tién lo cho céc con ba
L an hoc. Pay la tai san riéng cua ba L.

5. Ngoai ra, trudc khi ly hdn, vo chdng ¢6 khoan tién chung do 6ng P quan
ly 1a 400.000.000 dong. Khoan tién nay c6 dugc tir viéc chuyén nhuong thua dat
chung cua vg chong vao nam 2017.

Tai phién toa, ba L khong dong y chia tai san theo yéu cau cua Ong Phuong,
vi céc loai tai san 6ng ké khai déu 1 tai san riéng cua ba, c6 ngudn goc tur viéc
nhan tang cho, nhan thira ké tir nguoi than trong gia dinh. D6i véi phan mai hién
nha gan lién thira dat 626, to ban dd s6 25, day 1a tai san phat sinh thém trong thoi
ky hon nhan, néu 6ng P c6 yéu cau phan chia, ba L ¢ong y cho 6ng P thao da.

Ba L c6 yéu cau phan té nhu sau:

- Yéucau ong P chia cho ba L 200.000.000 dong di vai s6 tién 400.000.000
dong chuyén nhuong thira dat tai dinh cu, hién do 6ng P quan ly.

- Yéu cau 6ng P chia cho ba L bang hién vat 1/2 thua dat s6 4578, dién tich
300m?, t& ban do so 20, cap cho ho 6ng Nguyén Hoai P, hién 6ng P dang quan ly.

Nguwoi ¢ quyen loi, nghia vu lién quan 6ng Nguyén Trung T va ba Nguyén
Thi Thanh T c6 yéu cau giai quyet vang mat tai phién toa, trong qua trinh to tung
tai cap sotham ong T, ba T da trinh bay:

-Ong T, ba T la con cua ong Phuong, ba L. Hién 6ng T, ba T dang sinh song
cling me trén thira 626, to ban do s6 25, tai phuong H, thi xa Bén Cat. B4i voi viéc
tranh chap tai san chung giira cha va me dng T, ba T khong c6 y kién hoic yéu cau
gi. Riéng ddi voi thira dat 4578, to ban dd s6 20, toa lac tai khu tai dinh cu M, thi
x4 B, 1a dat cap cho ho 6ng Nguyén Hoai P, bao gém ca dng T, ba T, dé nghi Toa
&n giai quyét theo quy dinh phép luat.

Vé yéu cau phan t6 cua ba L, 6ng P va nguwoi dai dién trinh bay:

- Pbi véi s6 tién 400.000.000 déng: Ong H 1a em cua 6ng P dem
400.000.000 ddng vé dua cho ba C 1a me cua 6ng Phuong, ba C dua lai cho 6ng
Phuong, 6ng P d3 dua lai cho ba L cat giit, vi 1a vo chong nén khong lap gidy to.
Do d6, dng P khong dong y véi yéu cau cua ba L.

- Doi voi yéu cau chia 1/2 thira dat s 4578, to ban do s6 20, dién tich
300m?, toa lac taiNkhu tai dinh cu M, thi xa B: Pay la dat tai dinh cu, Nha nudc cap
cho ho dng Nguyen Hoai P ngay 22/01/2008. Trong thoi ky hdn nhan, dng P khong
nhép dién tich dat nay vao tai san chung cua vo chong, do do day 1a tai san riéng
cua 6ng. Ong P khong dong y yéu cau phan t6 cua ba L.

Tai Ban 4n so tham s6 57/HNGD-ST, ngay 28/10/2021 cua Toa an nhan déan
thi xa Beén Cat da quyét dinh:

“1. Chap nhan mot phan yéu cau khéi kién cua nguyén don ong Nguyén
Hoai P vé viéc tranh chap chia tai san sau khi ly hén véi bi don ba Ngb Thi Thanh
L.

- Giao thura dat s6 1390, to ban d6 s6 32, ¢6 dién tich 663.8m? (trén dat c6
25 nha tro, 01 ki ot) toa lac tai phuong H, thi xa B, tinh B do UBND huyén (nay la
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thi x&) Bén Cat cap cho ba Ng6 Thi Thanh L vao ngay 30/7/2014 theo Giay chiing
nhan quyen st dung dat s6 BT391022 s6 vao s6 CHO05711 cho ba Ng6 Thi Thanh
L.

- Giao thira dat s6 626, to ban do s 25, dién tich 251m? (theo do dac thuc té
la 265m2), 01 can nha cap 4 va céc tai san khac gan lién vai dat toa lac tai phuong
H, thi x& B, tinh B do UBND huyén (nay la thi xa) Bén Cét cip cho ba Ngb Thi
Thanh L ngay 18/11/2008 theo Gidy ching nhan quyén sir dung dat s6 AN813548,
s6 vao s6 H02892 cho ba Ngb Thi Thanh L.

Ba L ¢ trach nhiém hoan lai cho ng P s6 tién: 2.863.033.945 dong (hai ty
tam tram sau muoi ba triéu khong tram ba muoi ba nghin chin tram bon muoi lam
dong).

2. Chap nhan mot phan yéu cau khai kién cia nguyén don ong Nguyén Hoai
P vé viéc yéu cau ba Ngd Thi Thanh L thanh toan sé tién cho thué nha tro tir thang
10/2018 dén ngay xét xtr so tham thang 10/2021. Ba Ngb Thi Thanh L c6 trach
nhiém hoan lai cho 6ng P 421.200.000 dong (bdn tram hai mwoi mét triéu hai tram
nghin dong).

3. Khéng chap nhan yéu cau khoi kién caa dng Nguyén Hoai P vé viéc cong
nhan thira dat s6 O 5, 16 127, to ban d6 sb 1 (nay 1a thira s6 4578, t& ban d6 s6 20),
dién tich 300m?, toa lac tai khu tai dinh cu M, thi xa B, tinh Binh Duong 13 tai san
riéng cua 6ng Nguyén Hoai P).

Chap nhan yéu cau phan tb cua bi don ba Ngb Thi Thanh L véi nguyén don
6ng Nguyén Hoai P vé viéc chia doi thira dat s6 O 5, 16 127, to ban d6 s6 1 (nay la
thira s6 4578, to ban dd s6 20), dién tich 300m2, toa lac tai khu tai dinh cu M, thi
xa B, tinh Binh Duong.

 Giao thira dat s6 O 5, 10 127, t& ban d6 s6 1 (nay la thira s6 4578, to ban do
so 20), Qién tich 300m2, toa lac tai khu tai dinh cu M, thi X(:?l B, tinh Binh Duong
theo Giay ching nhan quyén sir dung dat so AL549766, so vao so H007753 do
UBND huyén (nay la thi x&) Ben Cat cap cho ho ong Nguyén Hoai P ngay
22/01/2008 cho 6ng Nguyen Hoai P quan 1y, st dung. Ong P ¢ trach nhiém hoan
lai cho ba L so tién: 720.000.000 dong (bay tram hai muoi triéu dong).
~ Ong Nguyén Hoai P va ba Ngo Thi Thanh L dugc quyén lién hé Co quan c6
tham quyén dé thuc hién tha tuc cap quyén st dung dat doi vai phan dién tich dat
duoc quan ly, str dung.
(c6 so d6 ban vé& kém theo)
4. Chap nhan mot phan yéu cau khai kién cua 6ng Nguyén Hoai P vé viéc
yéu cau ba Ngd Thi Thanh L thanh toan s6 tién 1.785.233.000 dong:
Buoc ba Ngo Thi Thanh L thanh todn cho 6ng Nguyén Hoai P so tien:
343.093.625 dong (ba tram bon muoi ba triéu khong tram chin muoi ba nghin sau
tram hai muoi 1am dong).

5. Chap nhan yéu cau ‘phan t6 cua ba Ngo6 Thi Thanh L vé viéc yéu cau 6ng
Nguy&n Hoai P thanh toan s tién 200.000.000 dong:
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Buoc 6ng Nguyén Hoai P thanh todn cho ba Ngd Thi Thanh L s tién
200.000.000 dong (hai tram triéu dong).

Ngoai ra an so tham con tuyén vé chi phi tb tung, an phi, nghia vu thi hanh
an va quyen khang cao theo luat dinh.

Sau khi tuyén &n so tham, ba Ngbé Thi Thanh L lam don khang cdo dé ngay
05/11/2021, yéu cau Toa an nhan dan tinh Binh Dwong khong chap nhan toan b
yéu cau khai kién ctia nguyén don 6ng Nguyen Hoai P.

Tai phién toa phuc tham dai dién hop phap cua nguyén don dé nghi gitr
nguyén ndi dung ban én so tham; bi don gilr yéu cau khang céo, cac duong su khong
thoa thuan duoc véi nhau vé viéc giai quyét toan bo vu an.

Pai dién Vién kiém sat nhan dan tink Binh Dwong phdat biéu:

- Thu tuc t6 tung: Toa &n cip so tham da tién hanh theo dung trinh tu, tha
tuc phép luat quy dinh.

- Vé ngi dung:

Nguyén don va bi don déu théng nhat xac dinh ngudn géc céc tai san hinh
thanh trong thoi ky hén nhan, gom: thira dat s6 1390, to ban d6 s6 32 tir ba L duoc
thira ké nam 2014; thira 626, to ban do s6 25 tir cha me ba L tang cho. S tién
4.417.466.160 ddng ba L c6 gui tai Ngan hang TMCP Sai Gon Thuong Tin; thua
dat s6 thira s6 4578, to ban dd s6 20 (s6 cii 1a O 5, 16 127, to ban do so 1) duoc phia
cha chu caa dng P ting cho éng P 1am noi tho cing t6 tién va sb tién 400.000.000
d6ng 1 tai san chung cua vo chdng do 6ng P giir. Pay 1a nhing tinh tiét su kién
khong can phai chirmg minh theo diéu 92 B6 luat Té tung dan su.

D6i véi thira dat sb 1390, to ban d6 s6 32 va thira 626, to ban d6 s 25: ho
so khong thé hién cho riéng ca nhan ba L, gitra ba L va 6ng P ciing khong c6 van
ban thoa thuan day la tai san riéng cta ba L trong thoi ky hén nhén. Ba L khéng co
chung ct chimg minh day 1a tai san riéng cta ca nhan ba L.

Tai san trén dat (nha tro va ki 6t) xay dung khoang thang 6/2016 va dua vio
sir dung thang 6/2017. Ca nguyén don va bi don déu khong c6 chung ctr ching
minh dugc tai san nay la tai san riéng cta nguyén don hay bi don. Do d6, can cu
theo khoan 3 Piéu 33 Luat Hon nhan va gia dinh ndm 2014 thi quyén st dung dat
va nha tro xay dung thudc thira dat s6 1390, to ban do s6 32 la tai san chung trong
thoi ky hon nhan cua ong P va ba L. Do do, yéu cau khai kién caa ong P vé viéc
yéu cau chia tai san chung 1a dat va nha tro, tién thué nha tro va ki 6t tir thang
10/2018 dén ngay xét xu so tham 1 ¢6 can ctr chap nhan. Viéc Toa an cap so tham
chia cho ba L 398,28m? 1a twong (ing Vi 60% gié tri quyén st dung dat cua thira
dat s6 1390, to ban dd s6 32; 159m? 1a twong Gng véi 63% gia tri quyen su dung
dat cua thira 626, to ban d6 s6 25. Nhu vay 1a da xem xét dén nguon goc qué trinh
hinh thanh tai san.

Tai phién toa so‘thém, ba L xac dinh 25 nha tro va 01 ki 6t hién nay dang cho
thué véi gia 900.000 dong/ thang/phong nén Toa an cap so thdm can ¢t vao gia thué
ma ba L cung cap dé tinh so tién thu nhap tir nha tro va ki ot 1a ¢6 co so.
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Péi vai thira dat s6 4578, to ban d6 s6 20 (O 5, 16 127, to ban do sé 1):
nguén gdc hinh hanh 1a do gia dinh 6ng P cho nén dng P s€ nhan nhiéu hon ba L.
Ong P duoc nhan 18Om2 la trong ng va4i 60% gia tri quyen su dung dat cua thira
dat s6 4578, to ban d6 s6 20. Hién tai, 6ng P chua c6 nha dé on dinh cudc séng nén
Toa an cap so tham giao phan dat nay cho dng P quan ly, st dung 12 hop ly.

Theo Cong van sb 53/2020/QD-CCTLCC ngay 25/8/2020 caua Ngan hang
TMCP Sai Gon Thuong Tin — Phong giao dich thanh phé Thu Dau Mot xac dinh
dén ngay 15/01/2018 ba L giao dich va&i ngan hang khoan tién 686.187.250 dong
nén chi co cin ctr xac dinh ba L gitr s6 tién 686.187.250 ddng va ba L khéng c6
ching ca chimg minh day 14 s6 tién cia riéng ca nhan nén can ci theo khoan 3 Diéu
33 Luat Hon nhéan va gia dinh nam 2014 thi so tién 686.187.250 dong la tai san
chung caa 6ng P va ba L trong thoi ky hdn nhan. Nhu vay, sé tién 1a tai san chung
cua 6ng P va ba L 13 686.187.250 dong. Do do, Toa an cap so tham budc ba L giao
cho dng P % sb tién = 343.093.625 dong 1a co can ct, phi hop quy dinh tai cac Diéu
29 va biéu 59 Luat Hon nhén va gia dinh.

Tu nhitng phan tich trén nhéan thdy bi don khang cdo nhung khong cung cap
dugc chang cir gi thém, Toa an cip so tham tuyén xur 1a phi hop quy dinh phap
luét nén khong c6 cén clr Chap nhén khang cao cua bi don. Cén ctr khoan 1 biéu
308 B6 luat T tung dan su, dé nghi Hoi dong xét xir giir nguyén quyét dinh cua
ban 4n so tham.

NHAN PINH CUA TOA AN:

Sau khi nghiér) cau céc tai liéu, ching cir ¢ trong hd so vu an d3 dugc xem
xeét tai phién toa va két qua tranh tung tai phién toa, Hoi dong xét xir nhan dinh:

[1] Vé t6 tung: Pon khang céo cua bi don dam bao dung thu tuc va nop
trong thoi har} theo quy dinh tai cac bicu 272,273 cua Bo luat To tung dan su nén
hop 1€. Hoi dong xét xtr phuc tham chap nhan xem xét lai ban an so tham theo trinh
tu phac tham.

[2] Vé noi dung: Nguyén don khai kién yéu cau giai quyét phan chia tai san
chung, ng chung trong thoi ky hon nhan gitra nguyén don va bi don gom:

- Quyen sir dung dat thira 1390, to ban d6 s 32 cling tai san gan lién Ia 25
phong tro va 01 ki 6t dién tich 663.8m? (trén dat c6 25 phong tro, 01 ki-ot) toa lac
phuong H, thi x& B, tinh B, do ba L quan ly;

- Thira dat s6 626 to ban d6 s6 25 dién tich 251m? (theo do dac thuc té la
265m?) tai phuong H, thi xd B, tinh B cung tai san gan lién 1a cin nha cap 4 va cac
loai tai san khéac, do ba P quan ly;

- S6 tién 4.417.466.160 dong ba L gui tai Ngan hang TMCP Sai Gon
Thuong Tin, do ba P quan ly;

- Yéu ciu cong nhan thira dat s6 thira 6 4578, to ban d6 6 20 (sb cii 1a O 5,
16 127, to ban @6 so6 1) la tai san riéng cia 6ng Phuong;

Bi don khong chap nhéan yéu cau khoi kién cua nguyén don va cé yéu cﬁg
phan t6 véi ndi dung: Yéu cau nguyén don chia cho bi don 1/2 tai san chung la so6



8

tién 400.000.000 dong va thira dat s6 4578, to ban d6 s6 20 c6 dién tich 300m?, toa
lac tai khu tai dinh cu M, thi xa B, tinh Binh Duong.

[3] Xét thay:

[3.1] Vé thura dat thira dat s6 1390, to ban d6 s6 32, ¢6 dién tich 663.8m?
(trén dat c6 nha tro, ki 6t) toa lac phuong H: Theo hd so cp gidy ching nhan
quyén st dung dét va cac duong su thdng nhat nguon géc thira dat do ba L duogc
ong Ngo Vin Q la cha ba L cho vao nam 2014 (trong thoi ky hén nhan), gidy
chting nhan quyén sir dung dat do ba L dang tén. Hop dong tang cho giira dng Q va
ba L thé hién ddi twong nhan tai san tang cho 1a ba L, khéng c6 bat ky van ban nao
thé hién ting cho chung vo chong ong Phuong, ba L; hd so dang ky ké khai, cap
gidy chting nhan chi ¢ ca nhan ba L thuc hién; qué trinh st dung dat gitta 6ng P va
ba L khong co van ban hoic tai liéu ghi nhan sy thoa thuan nao dé nhap thira dat
vao khéi tai san chung. Do d6, khong c6 can ctr dé xac dinh day 1a tai san chung
cua vo, chdng trong thoi ky hén nhan.

Déi vai tai san gan lién vai thira dat 1390: 25 phong tro va 01 can ki 6t duoc
xay dung, khai thac vao thoi diém 2016-2017. Nguyén don xac dinh d3 dau tu xay
dung; nguoc lai bi don cho riang nguédn tién xay dung 1a cua em gai tir nudc ngoai
giri vé cho. Cac duong su déu khong dua ra duoc ching cir ndo dé ching minh 1
trinh bay caa minh. Tai thoi diém Toa an thu ly giai quyét vu an, tai san gan lién véi
dat van ton tai va dang duoc bi don khai thac. Do cac duong sy khdng co cin ctr dé
ching minh tai san dang c6 tranh chép 14 tai san riéng caa mdi bén, nén phan tai san
nay duoc xem I tai san chung (theo quy dinh tai khoan 3 Diéu 33 Luat H6n nhan va
gia dinh nam 2014), yéu cau cia 6ng P c6 co s¢ chap nhan mot phan. Do ba L dang
quan Iy nha tro 6n dinh, nén duoc giao s& hiru dé tiép tuc khai thac lo cho céc con va
cé trach nhiém thanh toan lai cho 6ng P 1/2 gia tri tai san.

Theo két qua tham dinh, dinh gia tai san, 25 phong tro, 01 can ki 6t c6 gia tri
1a 683.700.000 dong, 6ng P dugc huong 1/2 gia tri nén ba L ¢6 trach nhiém thanh
toan cho dng P s6 tién 341.850.000 dong. Riéng khoan thu nhap tir hoat dong cho
thué nha tro, ki 6t tir thang 10/2018 dén ngay xét xtr so tham thang 10/2021, ba L
thira nhan véi gia cho thué 900.000 ddng/phong/thang, nguyén don khong ¢ ¥ kién
phan bac nén dugc tong gia tri thu nhap tir nha tro 1a 842.400.000 dong, ba L 1a
ngudi quan ly sé tién nay nén co trach nhiém thanh toan cho dng P mot phan. Xét
thay ba L 13 nguoi truc tiép cham soc va chiu chi phi dn hoc ctia cac con, mat khac
thu nhap cho thué bi anh huong 16n do dich bénh, dé dam bao tinh cong bang 6ng P
duogc chia 40%, ba L duoc huong 60% la phu hop. Cu thé, ba L c6 trach nhiém giao
lai cho 6ng P 842.400.000 dong x 40% = 336.960.000 déng. Tong cong 2 khoan, ba
L c6 trach nhiém thanh toan cho ong Phuong: 341.850.000 dong + 336.960.000
déng = 678.810.000 dong.

~ [3.2] Vé thira dat s6 626, to ban do s6 25, dién tich 251m? (theo do dac thyc
té la 265m?) tai phuong H:

Theo ho so cap dat, nam 2008 ba L duoc dng Q ting cho quyén st dung dat
thudc thira 626 (251m?2), thé hién tai hop dong tang cho quyén su dung dat duoc
UBND x& H, huyén B (nay la phuong H, thi x& B), tinh Binh Duong ching thuc
ngay 29/01/2008 va céc tha tuc chinh ly do cép dat khong dung vi tri. Ho so cap
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dat khdng cd bat ky van ban nao thé hién ong Q tang cho chung vo chéng ong
Phuong, ba L thira dat ndy; tai muc tén nguoi dang ky cap gidy chung nhan quyen
sir dung dat chi ghi tén ba L; trong sudt qua trinh sir dung dat, tir nam 2008 dén khi
ly hén khdng c6 tai liéu ndo xac dinh ba L nhap quyén st dung dat thira 626 vao
khéi tai san chung caa vo chong. Do d6, c6 du co sé dé xac dinh thira dat s6 626,
to ban d6 s6 25, dién tich 251m? (theo do dac thyc té 1 265m ) tai phuong H 1a tai
san ba L dugc tang cho riéng.

Tai san gan lién thira dat 626 1a can nha cip 4 duoc xay dyng tir nam 2004,
6ng P xac dinh chi phi xay dung do dng dau tu bang ngudn tién nhan dén bu dat ¢
noi khac, trong khi ba L xac dinh khi nhan dat ting cho cia cha da ton tai can nha
cap 4. Loi trinh bay cua 6ng P khong c6 co s¢ vi ba L khdng thira nhan va 6ng P
khéng cung cap duoc ching cir chimg minh, déng thoi 1o trinh bay cua ba L ciing
khoéng ¢o can ctr, vi hd so ting cho quyén sir dung dat khong thé hién c6 cin nha
cap 4. Trén thuc té can nha hinh thanh trong thoi ky hon nhan va dang ton tai, 6ng
Phuong, ba L x4c dinh 6ng P ¢6 qua trinh sinh séng va cd xay dung thém phan mai
hién. Do do, c6 co so dé xac dinh cian nha cap 4 14 tai san Chung Cua 6ng Phuong,
ba L. Yéu cau cua 6ng P co co so chip nhan mot phan, ddi véi tai san gan lién
quyén str dung dat, cu thé:

Theo Bién ban dinh gid ngay 22/01/2019, da duoc cac duong sy thong nhat
thi can nha cap 4 (dién tich 118.82m?) c6 gié tri 12 350.519. 000 dong, ong Phuong,
ba L mdi ngudi duge chia 1/2 gia tri. Ba L va cic con dang séng on dinh trén cin
nha nay, nén giao cho ba L s¢ hiru tai san va co6 trach nhiém thanh toan cho 6ng P
1/2 gia tri can nha, tuong dwong sd tién 175.259.000 d¢ong, 1a phi hop.

[3.3] V¢ thira dat s6 4578, to ban d6 s6 20, dién tich 300m? (trude day 1a
thira so O5, 16 127, to ban d6 so 1) tai khu tai dinh cu M, thi x& B:

Theo hd so cap dat, thira dat s6 4578 1a dién tich dat 6ng P nhan tir cha
truong tai dinh cu cia Nha nudc vao nam 2008. C)ng P cho réng 6ng duoc than toc
bén noi tang cho riéng dién tich dat nay, nhung hd so cap Glay chung nhan quyen
sir dung dat déu thé hién viéc dat duoc cap cho ho dng Nguyén Hoai P, bao gom 4
nhan khau 14 6ng Phuong, ba L va cac con. Qua trinh st dung dat khdng co tai liéu,
van ban nao thé hién viéc ba L dong y day 1 tai riéng cta 6ng Phuong. Do d6, yéu
cau cua dng P vé viéc cong nhan thua dat s6 4578, to ban d6 s6 20 12 tai san riéng
cua 6ng P 1a khong co co s chap nhan. Yéu cau cua ba L vé viéc chia tai san
chung d6i véi thira dit nay 1 c6 can cir. Do 6ng P chua c¢6 nha & dé 6n dinh cudc
séng, nén xét thay can giao phan dat nay cho 6ng P quan ly, st dung, dng cd trach
nhiém thanh toan cho ba L 1/2 gia tri tai san duoc chia, cu thé:

Phan gia tri dat ba L duoc nhan: 6.000.000 dong x 300m2 x 1/2=
900.000.000 dong.

[3.4] Vé sb tién 4.417.466.160 d6ng:

Ong P xac dinh trong thoi ky hon nhan tai khoan ba L tai Ngan hang TMCP
Sai Gon Thuong Tin the hién cac giao dich véi tong so tien 4.417.466.160 dong;
ong P cho rang déy la cac khoan tién c6 duoc tir nguon thu nhép cua dng khoang
100 triéu dong/thang, 6ng giao cho ba L quan ly, trong khoang thoi gian tir nam
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2010 dén khi ly hon. Ong P yéu cau ba L chia cho 6ng sd tién 1.785.233.000 dong.
Ba L xac dinh so tien the hién trong tai khoan la tien cua nguoi nha ¢ nudc ngoai
gui tang cho riéng ba, vi nhan tién qua dich vu kieu hoi va tryc ti€p roi dem gui,
nén khong co6 chung cu, tai ligu d€ chiing minh, ba khong dong y chia tai san theo
yéu cau cua 6ng Phuong.

Theo van ban s 53/2020/Qb-CCTLCC ngay 25/8/2020 cua Ngan hang
TMCP Sai Gon Thuong Tin x4c dinh: dén ngay 15/01/2018 ba Ngo Thi Thanh L
giao dich véi ngan hang khoan tién 686.187.250 dong. So tién thé hién tai tai
khoan do ba L quan ly la tai san phat sinh trong thoi ky hdn nhan, ba L khong c6
can cu ching minh 12 tai san riéng, theo quy dinh tai khoan 3 bicu 33 Luat Hon
nhan va gia dinh ndm 2014 thi day 1a tai san chung cua vo chong. Ong P yéu cau
dugc chia so tien 1. 785.233.000 dong nhung khong c6 can cir chung minh cho yéu
cau cia minh, nén chi dugc chap nhan mot phan doéi vai so tien; do ba L 1a nguoi
dang quan ly tai khoan, nén phai c6 trach nhiém thanh toan cho dng P 1/2 so tién,
cu thé: 686.187.250 dong: 2 = 343.093.625 dong.

[3.5] V& s6 tién 400.000.000 dong:

~ Quétrinh giai quyét vu an da c6 du cin ci xac dinh 6ng P 1a nguoi nhan sb
tien 400.000.000 dong tir ba C, viéc dng P cho rang da giao 200.000.000 dong cho
ba L nhung ba L khdng thira nhan. Loi trinh bay cua 6ng P khong c6 co s¢ dé chap
nhén, yéu cau phan to cua ba L 1a c6 can ct, 6ng P ¢6 trach nhiém thanh toan cho
ba L so tién 200.000.000 dong.

[4] Nhu vay, tong gid tri tai san chung duoc xac dinh Ia:

- Gid tri 25 phong tro, 01 ki-6t: 683.700.000 d6ng;

- Thu nhap tir cho thué phong tro tir 10/2018 dén 2021: 842.400.000 dong;

- Nha cip 4 gan lién thira dat 626, to ban d6 32: 350.519.000 ddng;

- Gia trj thua dat 4578, to ban d6 s6 20, dién tich 300m2 1.800.000.000
dong;

- Tién giri Ngan hang TMCP Sai Gon Thuong Tin: 686.187.250 dong;
- S6 tién chung do 6ng P quan Iy: 400.000.000 ddng.

Tong cong: 4.762.806.250 dong; dng P duogc chia 2.297.162.625 dong; ba L
duoc chia 2.465.643.625 dong.

[5] Quan diém cua dai dién Vién kiém sat nhan dan tinh Binh Duong la chua
phu hgp véi quan diém, nhan dinh caa Hoi dong xét xir, nén khdong dugc chap nhan.

[6] V& an phi phic tham: Yéu cau khang céo dwgc chap nhan mot phan nén
bi don khong phai chiu &n phi dan sy phac tham.

[7] Cac duong su phai chiu &n phi dan sy va chi phi té tung theo quy dinh.
Vi cac lé trén;
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QUYET PINH:

Cén ctr khoan 1 Biéu 28, diém b khoan 2 Biéu 38, khoan 2 bicu 308, Diéu
309 B6 luat To tung dan sy nam 2015;

Can ctr vao Diéu 33; Piéu 59 cia Luat Hon nhan va gia dinh nim 2014 nim
2014,

Can ct vao Diéu 27 cua Nghi quyét sé 326/2016/UBTVQH14 ngay 30-12-
2016 cua Uy ban Thuong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu, nop,
quan ly va su dung an phi va Ié phi Toa an.

1. Chap nhan mot phan yéu cau khai kién cua nguyén don 6ng Nguyén Hoai
P vé viéc tranh chap chia tai san sau khi ly hdn véi bi don ba Ngb Thi Thanh L.
Giao cho ba L cac thira dat:

- Thura dat s6 1390, to ban do s6 32, c6 dién tich 663.8m? cung 25 nha tro,
01 ki-ot, toa lac tai phuwong H, thi xa B, tinh B.

- Thira dat 0 626, to ban do s6 25, dién tich 251m? (theo do dac thyc té la
265m?), 01 cin nha cap 4 va cac tai san khac gan lién voi dat toa lac tai phuong H,
thi xa B, tinh B.

Ba L c6 trach nhiém hoan lai cho ng P s6 tién 678.810.000 (sau tram bay
muoi tam triéu tam tram muoi nghin) dong, gom cac khoan:

- Gid tri phong tro va ki-ot: 341.850.000 (ba trim bon muoi mét trigu tam
tram nam muoi nghin) dong;

- Tien cho thué phong tro va ki ot tir ndm 10/2018 dén nam 10/2021:
336.960.000 (ba tram ba muoi sau triéu chin tram sau muwoi nghin) dong.

- 1/2 gi4 tri can nha nha cap 4 (dién tich 118.82m2) la: 175.259.000 (mot
tram bay muoi lam tri¢u hai tram nam muoi chin nghin) dong.

2. Khong chap nhan yéu cau khoi kién caa 6ng Nguyén Hoai P vé viéc cong
nhan thira dat s6 O 5, 16 127, t& ban dd s6 1 (nay 1a thira s6 4578, to ban d6 sb 20),
dién tich 300m?, toa lac tai khu tai dinh cu M, thi xa B, tinh Binh Duong 1a tai san
riéng cua ong Nguyén Hoai P.

3. Chap nhan yéu cau phan té caa bi don ba Ngd Thi Thanh L véi nguyén
don dng Nguyén Hoai P vé viéc chia thira dat 4578, to ban d6 s6 20 (s6 cii 1a O 5,
16 127, to ban do s6 1), dién tich 300m?, toa lac tai khu tai dinh cu M, thi xa B, tinh
Binh Duong.

Giao cho dng Nguyén Hoai P thira dat 4578, to ban d6 56 20 (sé cii1a O 5, 16
127, to ban do s6 1), dién tich 300m2, toa lac tai khu tai dinh cu M, thi x4 B, tinh
Binh Duong. Ong P c6 trach nhiém hoan lai cho ba L sb tién: 900.000.000 (chin
tram triéu) dong.

~ Ong Nguyén Hoai P va ba Ngd Thi Thanh L dugc quyen lién hé Co quan c6
tham quyén dé thuc hién tha tuc cap quyén st dung dat doi vai phan dién tich dat
duoc giao quan ly, str dung.

(c6 so dd ban vé& kém theo)
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4. Chap nhan mot phan yéu cau khoi kién caa dng Nguyén Hoai P vé sb tién
gui tai Ngan hang Sai Gon Thuong Tin, bugc ba Ngbd Thi Thanh L thanh toan cho
6ng Nguyé&n Hoai P sb tién: 343.093.625 (ba trim bon muoi ba triéu khong traim
chin muoi ba nghin sau trim hai muoi lam) dong.

5. Chap nhan yéu cau phan t6 cua ba Ngo Thi Thanh L s6 tien chung do ong
N‘guyén Hoai P dang gitr, buoc dng P thanh toan cho ba L so tien 200.000.000
dong (hai tram tri¢u dong).

Déi~trir cac nghia vy, ba Ngd Thi Thanh L c6 trach nhi¢ém thanh toan cho
ong Nguyen Hoai P so tien: 97.162.625 (chin muoi bay trigu mot trdm sau muoi
hai nghin sau tram hai muoi lam) dong

Ké tir ngay c6 don yéu cau thi hanh an ctia nguoi duge thi hanh an cho dén
khi thi hanh an xong tat ca cac khoan tién, hang thang bén phai thi hanh an con
phai chiu khoan I4i cua s6 tién con phai thi hanh &n theo muc i suat quy dinh tai
khoan 2 Diéu 468 B luat Dan sy nam 2015.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an dan su thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh &n, quyén yéu cau thi hanh an, tu nguyén thi hanh &n
hoic bi cudng ché thi hanh &n theo quy dinh cac Diéu 6, 7 va 9 Luat thi hanh an
dan su; thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai Piéu 30 Luat thi
hanh an dan su.

6. V& chi phi xem xét tham dinh tai chd:

Ba Ngo Thi Thanh L c6 trach nhiém hoan tra 6ng Nguyén Hoai P sd tién
8.491.776 dong (tdm triéu bon tram chin mwoi mot nghin bay tram bay muoi sau
dong).

7. V& an phi hon nhan va gia dinh so tham:

Ong Nguyen Hoai P phai nop 77.943.253 ddng an phi hon nhan va gia dinh
so tham, duoc khau trir vao sé tién tam ung an phi da nop 1a 41.078.495 dong theo
Bién lai thu tam @ng &n phi, Ié phi Toa an s6 AA/2016/0048455 ngay 18/11/2020;
AA/2016/0027595 ngay 18/10/2018 va AA/2016/0030132 ngay 04/6/2019 cua Chi
cuc Thi hanh 4n dan sy thi xa Bén Céat. Ong Nguyén Hoai P con phai nop thém
36.864.758 ddng (ba muoi sau triéu tdm trim sau muoi bon nghin bay trim nam
muoi tim dong).

Ba Ngb Thi Thanh L phai nop 81.312.873 ddng (tam muoi mét tridu, ba
tram mudi hai nghin tdm trim bay muoi ba dong) an phi so tham, dugc khau trir
vao s tién tam tng an phi da nop 1a 1.550.000 dong theo Bién lai thu tam ¢ng an
phi, 1& phi Toa an s6 AA/2016/0038375 ngay 26/17/2019; AA/2016/0048288 ngay
26/10/2020 cua Chi cuc Thi hanh an dan sy thi x& Bén Cét. Ba Ngb Thi Thanh L
con phai nop thém 79.762.873 (bay muoi chin tri¢u, bay tram sau muoi hai nghin
tam trim bay muoi ba) dong.

8. V¢ an phi hon nhan va gia dinh phuc tham: Hoan tra lai cho Ngd Thi
Thanh L 300.000 dong (ba tram nghin dong) tién tam tng an phi da nop tai Bién lai
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thu s6 0004351 ngay 09 théang 11 ndm 2021 cta Chi cuc Thi hanh an dan sy thi xa
Bén Cat, tinh Binh Duong.

Ban &n phic tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhin: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
- TAND thi xa Bén Cat;

- Chi cyc THADS thij x4 Bén Cat;
- Cac duqng su;
- Luu: H6 so, To HCTP, TGD&NCTN.

Tran Van Luong



