TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc lap — Tw do — Hanh phiic

S4: 195/2020/HS-PT

Ngay: 12/5/2020 A
NHAN DANH

NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

Vi thanh phan Hpi dong xét xir phiic tham:
Tham phdn — Chii toa phién toa: Ong Lé Hoang Tan
Cdc Tham phan: 1/ Ong Té Chanh Trung

2/ Ong Nguyén Hiru Ba

Thw ky phién toa: Ong Pham Quang Hién, Thu ky Toa 4n nhan déan cip cao
tai Thanh phd H6 Chi Minh.

Dai di¢n Vién kiém sdt nhin dan: Ong Vo Phong Luu, Kiém sat vién cao
cap Vién kiém sat nhan dan cip cao tai Thanh phé H6 Chi Minh.

Ngay 12 thang 5 ndm 2020 tai tru s& Toa an nhan dan cp cao tai Thanh phd
Ho6 Chi Minh, xét xtr cong khai vu an hinh su phuc tham thu 1y s6 249/2019/TLPT-
HS ngay 14 thang 05 ndm 2019, dbi voi bi cdo Nguyén Hoang T.

Do ¢6 khang cdo cua bi cdo Nguyén Hoang T d6i voi Ban an hinh su so
tham s6 102/2019/HS-ST ngay 04 thang 4 nam 2019 ctia Toa an nhan dan Thanh
phb Hb Chi Minh.

Bi cdo khang cao:

Nguyén Hoang T, gi6i tinh: nam; sinh ndm 1976 tai Thanh phd Hd Chi
Minh; Dia chi: 5/53 4p 4, xd S, huyén HM, Thanh phé H6 Chi Minh; Chd & trudc
khi bi bat: Phong B24 nha s6 155A Q, Phuong N, Quan M, Thanh phd Ho6 Chi
Minh; Nghé nghiép: Khong; Trinh d6 hoc van: 5/12; Con 6ng Nguyén Vin H
(chét) va con ba Tran Huynh K; Hoan canh gia dinh: bi cdo ¢ vo (khong ding ky
két hon) va 01 ngudi con, sinh nam 2005; Tién 4n, tién su: Khong; Bi cdo bi bat
tam gitt, tam giam ngay 06/7/2018 (C6 mat).

Nguwoi bao chita cho bi cdo:

Luat su V5 Tuan Anh, thudc Poan Luat su Tp.HCM (C6 mat).

Bi cdo khong khang cao:

Cao Van T1, sinh nam 1991, dia chi: 49/1 V, phuong H, quan P, Thanh phé
H6 Chi Minh. Tam giam ngay 05/7/2018. Do bi cdo T1 khdng khang co va khong
lién quan dén khang cdo, nén Tda an cap phac thim khong triéu tap.



NOI DUNG VU AN:
Theo ban dn so tham thi vu én ¢ ndi dung nhw sau:

Vao lic 19 gid 00 phit ngay 05/7/2018, tai trudc nha sé 378 D, phuong b,
quan T, Thanh phé H6 Chi Minh, Cong an phudng Binh Tri Pong, quan Binh Tan
da phat hién bit qua tang, thu giir trong nguoi ciia Cao Van T1 tong cong 03 goi
nylon chira tinh thé khéng mau, qua gidm dinh 1a ma tay ¢ thé ran, khdi lugng
9,3137g loai Methamphetamine.

Cao Vian T1 khai nhan s6 ma tiy nay T1 mua ctia Nguyén Hoang T véi gia
4.000.000d6ng dé vé str dung cho ban than.

Sau do6, vao ltc 22 gio 20 phut cing ngay 05/7/2018, tai true nha sd 253 P,
Phuong H, Quan M, Co quan Céanh sat diéu tra Cong an quan Binh Tan da kiém tra
va thu gift trong ti vai mau den treo trén moc xe gan may bién s6 50Y1-134.22 ma
Nguyén Hoang T dang diéu khién, trong tii vai mau den c6 01 goi nylon chua tinh
thé khong mau, qua giam dinh 1a ma tay ¢ thé rin, khéi luong 874,14g loai
Methamphetamine.

Tiép sau dé, vao khoang 03gid 00phat ngay 06/7/2018, Co quan Canh sat
diéu tra Cong an quan Binh Tan da kham xét chd & ciia Nguyén Hoang T tai Phong
B24 nha s6 155A Q, Phuong M, Quan M, Thanh phd H6 Chi Minh, cong an thu
giit trén gac xép cua phong B24, gém co:

Trén ban gém c6: 01 hop thude bén trong c6 80 vién nén mau xanh duong
khic chit “NEL”; 01 hop gidy chira 02 goi nylon, tong cong 380 vién nén mau xanh
duong khac chit “NEL”, qua giam dinh 1a ma tay & thé ran, khoi luong 162,757g
loai MDMA va 01 goi nylon chua tinh thé khéng mau, qua gidam dinh 13 ma tiy &
thé ran, khéi lugng 88,9841¢g loai Ketamine.

Duéi gdm ban, gom c6: 02 gbi nylon chira 237 vién nén mau xanh duong bé
mat gach doc, qua gidm dinh 1a ma tay & thé ran, khdi luong 93,6771g loai
MDMA; 01 go6i nylon chtra 195 vién nén mau xanh hinh bong hoa khéc chir “chupa
chups”, qua gidm dinh 13 ma tay & thé ran, khéi luong 77,8189g loai MDMA va 03
g6i nylon chua tinh thé khong mau, qua giam dinh 1a ma tiy & thé ran, c6 khdi
lugng 250,03g loai Methamphetamine.

Qua trinh diéu tra, ban dau Nguyén Hoang T khai nhan: s6 ma tiiy néu trén
do T mua ctia mot nguoi dan 6ng tén B (khong 16 lai lich) tai quan Tan Phi dé ban
lai kiém 10i. Cy thé, ngay 05/7/2018, B dua T 01 tai gdm: 01 bich 16n chira khoang
900g ma tiy d4, gia tién 1a 340.000.000d0ng; 03 bich nho ma tay d4 gia tién la
34.000.000d6ng/bich; 01 bich thudc lic Ketamine gia tién 1a 150.000 dong/vién. B



n6i Tung dua trude cho B sb tién 1a 310.000.000d6ng va B s& tim mdi tiéu thu ma
tly gidp T.

Sau khi nhan ma tay tir B, T dem vé phong tro va lay 01 it ma tay (tir 01
bich nhd) chia thanh 03 géi (khoang 01 hop 10) ban cho Cao Van T1 vdéi gia
4.000.000d6ng. Dén khoang hon 22 gio 00 phut cing ngay, B dién thoai ndi T
mang gbi ma tay 16n (900g) dén dat tai chan cau Cha Va, Quan 8 s& co ngudi dén
nhan, khi c6 ngudi nhan ma tiy va thanh toan tién cho B thi B s& tra lai cho T s6
tién 310.000.000d0ng va cho T tién cong 13 10.000.000dong. Nguyén Hoang T l1am
theo 101 dan cua B nhung trén duong di thi bi bat gilt nhu di néu trén. SO ma tay
con lai, T cat gidu & phong tro, chua kip ban thi bj thu gitt khi cong an kham xét.

Sau d6, Nguyén Hoang T thay doi 101 khai, Tung khong thira nhan viéc mua
ban ma tay giita T va B ma chi nhan rang minh git gitp ma ty va giao ma tay cho
khach theo yéu cau cia B dé nhan tién cong 1a 10.000.000d0ng. Pong thoi, T phil
nhan viéc ban 03 goi ma tay cho Cao Vin T1 vao ngay 05/7/2018 ma cho rang day
la ma tly cho T1 str dung chir khong phai ban cho T1.

Tai Ban dn hinh sw so tham s6 102/2019/HS-ST ngay 04 thing 4 nam 2019
Toa dn nhdn dan Thanh phé Ho Chi Minh, dd tuyén xik:

Ap dung diém h khoan 4, khoan 5 Diéu 251; khoan 2 Diéu 51 Bo luat Hinh
su nam 2015, duoc sira d6i, bd sung nam 2017.

Tuyén bd bi c4o Nguyén Hoang T pham t6i “Mua ban trdi phép chit ma
tay”; Xt phat: Nguyén Hoang T tir hinh. Bj cdo b bat tam giir, tam giam tir ngay
06/7/2018, tiép tuc tam giam bi cao dé dam bao thi hanh an.

X phat bd sung: Budc Nguyén Hoang T phai ndp 30.000.000 dong dé sung
vao ngan sach Nha nudc.

Ngoai ra, con xir phat bi cdo Cao Van T1 5 nam, 6 thang tu vé toi “Tang trix
trai phép chat ma tay”.

Ban 4n so thim con giai quyét cac van dé lién quan dén tang vat, an phi va
cac quyén khang cdo, quyén giri don xin 4n giam hinh phat tir hinh theo luat dinh.

Ngay 08/4/2019 b;i cdo Nguyén Hoang T lam don khdng cdo, néu 1y do:

Ban 4n so thim xir bi cdo t6i mua ban trai phép chat ma tay 13 dang nguoi.
ding t01, tuy nhién muc an so tham tr hinh 1a quéa nang, bi cdo mdi vi pham lan
dﬁu, chua tién 4n tién su, hoan canh gia dinh kho khan, c6 con con nhé, xin dugc su
khoan hong ctia phap ludt giam nhe hinh phat, dé c6 co hoi sam hdi tré thanh ngudi
c0 ich cho xa hoi.

Tai phién toa phiic tham:



Bi cdo Nguyén Hoang T van gitta yéu cau khang cdo xin dugc giam nhe
murc an so tham.

Luat st V6 Tudn Anh bao chita cho bi céo cho rﬁng, bi cdo thanh khan khai
bdo, dn nan hdi han, hoan canh gia dinh rat kho khan, muc an so tham 1a qua nang,
bi céo trinh bay c6 nguoi tén B, (con goi H, H1), dia chi 8/9 B, P.H, Q.P, Tp.HCM
giao ma tay cho bi cdo, Luat su dé nghi huy an so tham dé tiép tuc xac minh lam ro
tén B, xac dinh vai trd cia B 1a cha muu cAm dau trong vu 4n nay dé giam trach
nhiém hinh su cua bi cdo.

Pai dién VKS nhan dan cap cao tai Tp.HCM phat biéu quan diém cho rang:

Vé tha tuc t6 tung: Toa an cdp phiic tham da thu 1y va giai quyét vu 4n ding
quy dinh phap luat, nhitng nguoi tham gia phién toa ciing di thuc hién day du
quyén va nghia vu ciia minh theo B Luat td tung Hinh su.

Vé ndi dung giai quyét vu an: Ban 4n so tham di xem xét dén tinh chat, mirc
do, hanh vi pham tdi ctia bi cdo, xem xét dén hoan canh nhan than cling nhu cac
tinh tiét ting ning, giam nhe cho bi cdo 13 c6 cin ctr hop phép, tai phién toa so
tham va phuc tham bi c4o da thira nhan hanh vi pham tdi, nhung lai néu ra c6 nguoi
chu muu tén B, nhung qua xac minh khong c6 ai tén B, néu sau nay phat hién duoc
B sé tiép tuc xu ly theo luat dinh. Pai dién Vién kiém sat dé nghi git nguyén ban
an so tham, kién nghi Co quan diéu tra tiép tuc 1am rd hanh vi cua nguoi 6 tén B
(H, H1), néu c6 thi diéu tra, xtr Iy theo quy dinh cta phap luat.

NHAN PINH CUA TOA AN:

Sau khi nghién ciru cdc tai liéu c¢é trong ho so vu dn, tham tra cdc chitng cir
tai phién toa, nghe bi cao, dwong su trinh bay, nghe vi dai dién Vién kiém sat phat
biéu quan diém, nghe Ludt su bao chita cho bi cao, Hoi d&ng xét xu nhan dinh:

[1] Vé thii tuc khang cdo:

DPon khang c4o cta bi cdo Nguyén Hoang T 1am trong han luat dinh, nén thu
tuc khang cdo hop I¢.

[2] Vé néi dung gidi quyét yéu cau khang céo cuia bi cdo T:

[2.1] Theo Bién ban bat ngudi pham t6i qua tang, Bién ban ghi nhan su viéc,
bién ban kham xét va thu giit vat chimg, 10i khai cta cac bi cdo, cac két luan giam
dinh va céc ching cu, tai liéu c6 trong hd so vu an, da du co sé xac dinh:

Vao lac 19 gio 00 phat ngay 05/7/2018, tai trude nha sé 378 B, phuong D,
quan T, Thanh phé H6 Chi Minh, Cong an phuong Binh Tri Péng, quan Binh Tan
da phat hién bat qua tang, thu gitt ma tdy trong nguoi ctia Cao Vian T1, qua giam



dinh 13 ma tay ¢ thé ran, c6 khoi luong 9,3137g loai Methamphetamine. S6 ma tiy
nay T1 mua caa Nguyén Hoang T véi gia 4.000.000ddng vé dé st dung.

Ngay sau do, vao lac 22 gio 20 phut cing ngay 05/7/2018, tai trudc nha sb
253 P, Phuong H, Quan M, Co quan Canh sat diéu tra Cong an quan Binh Tan da
kiém tra va thu giit ma tay trong tai vai mau den treo trén moc xe gan may bién sb
50Y1-134.22 do Nguyén Hoang T dang diéu khién, qua giam dinh 1a ma tiy & thé
ran, c6 khéi luong 874,14g loai Methamphetamine.

Tiép d6, vao khoang 03 gid 00 phut ngay 06/7/2018, Co quan Canh sat diéu
tra Cong an quan Binh Tan da kham xét chd & ciia Nguyén Hoang T tai Phong B24
nha s 155A Q, Phuong M, Quan M, Thanh phé HO Chi Minh, cong an da thu gitr
ma tay trén gic xép, gém co: 250,03g loai Methamphetamine; 88,9841g loai
Ketamine va 334,253g MDMA.

Qua4 trinh diéu tra ban dau, Nguyén Hoang T khai nhan s ma ty néu trén
do T mua ctia mot nguoi dan 6ng tén B (khong rd lai lich) tai quan Tan Pha dé
phan ra, ban lai kiém 10i. Pong thoi T x4c nhan vao ngay 05/7/2018 T ¢6 ban cho
Cao Vian T1 03 goi ma tiy véi khdi luong 9,3137g loai Methamphetamine véi gia
4.000.000d6ng.

Nhung sau d6, T lai thay doi 10i khai khong thira nhan c6 viéc T mua ma tiy
tr B, ma chi thtra nhan gilr giup ma tay cho B, khi nao c6 khach thi B nho T di giao
va nhan tién cong tir B.

Tai phién toa so thim, Cao Vian T1 va Nguyén Hoang T déu khai rang s6 ma
ty 9,3137g Methamphetamine 14 do T1 mua ctia mot ddi twong khac khong rd lai
lich. Bong thoi, Nguyén Hoang T cho rang toan bd sb ma tay thu giit tir T va kham
xét chd & ctia T 1a ctia B nho T giit gium, khi nao B can thi T giao lai cho B.

Tai phién toa phtc tham, T khai bi cao khong phai chit muu, cAm dau ma do
nguoi tén B (H, H1), dia chi tai 8/9 B, P.H, Q.P, Tp.HCM, B la nguoi dua ma ty
cho bi céo giir sau d6 di giao nhan khi c6 yéu cau.

Tda 4n nhan cép cao tai Thanh phé H6 Chi Minh d c¢6 Vin ban giri Cong an
phuong Tan Théi Hoa, quan Tan Pha, Thanh phé Ho Chi Minh yéu cau xac minh
d6i twong tén B (H, H1) theo 10i khai ctia bi cao T.

Tai Vian ban s6 100/CATTH ngay 08/5/2020 vé viéc tra 10i xac minh cua
Cong an phuong Tan Théi Hoa, Q.tan Phu, ¢6 nd1 dung: Hién nay, tai 8/9 B, P.H,
Q.P, Tp.HCM khodng c6 ai tén H1 (tén thuong goi 1a B). Tuy nhién, qua cong tac
quan 1y nhan ho khau thi c6 6ng V& Trung K (tén thudng goi 1a H1), sinh ngay
12/4/1991, HKTT tai 8/9 B, P.H, Q.P, Tp.HCM tir thang 12/2010 dén nam 2012 thi
cung gia dinh chuyén vé tam tra tai ép 1B xa T, huyén L, tinh Long An.



Xét thay, mac du T va T1 co sy diéu chinh 15i khai, nhung trong qua trinh
diéu tra thi 10 khai coa T va 10i khai ctia T1 pht hop véi nhau, pht hop véi dién
bién vu viéc 1a T1 mua 9,3 137g Methamphetamine tir T, khi T1 mang vé thi bj bat
qua tang cung tang vat vao luc 19 gio 00 phut ngay 05/7/2018, ngay sau dé vao luc
22 gid 20 phit cing ngdy, cong an tiép tuc bat qua tang T cing ma tiy khi T dang
di trén dudng, tiép d6 kham xét noi ¢ cua T va tiép tuc thu git ma tay. Do dé, ¢ co
sO xéac dinh s6 ma tiy 9,3137g Methamphetamine thu giir tir T1 1a do T ban cho T1.

Theo 10i khai ctia T thi toan bd sb ma tay thu giir tir T va s6 ma tay kham xét
chd & ctiia T 1a do Bé nho T giir giim, khi nao B can thi T giao lai cho B, nhung
chua c6 can ctr ndo dé xac dinh sb ma tay nay 1a ctia B va ciing chua xac dinh dugc
d6i twong B nay 14 ai, do d6 can kién nghi Co quan diéu tra tiép tuc 1am rd hanh vi
cuia d6i tuong B (tén thuong goi 1a H1), néu xac dinh c6 da yéu t6 t6i pham thi diéu
tra, xtr Iy theo quy dinh cua phép luét.

Riéng d6i voi s6 ma tay thu giir ¢ trén xe cua Nguyén Hoang T va trong nha
cua T, thi T phai chiu trach nhi¢m hinh sy ddi véi s6 ma tuy nay theo luat dinh.
Ngoai ra, T la nguoi da ban cho T1 9,3137g Methamphetamine nén T phai chiu
trach nhiém hinh su d6i véi sé ma ty di ban cho T1.

Nhu vay, s6 ma tay ma T phai chiu trach nhi¢m hinh sy la: 1.133,4837¢g
Methamphetamine; 334,2531g MDMA va 88,9841g loai Ketamine (tong cong
1.556,7209g ma tay & thé ran).

[2.2] Theo diém h khoan 4 Piéu 251 B¢ luat Hinh sy nim 2015, duoc sira
d6i bo sung nam 2017 quy dinh vé t6i mua ban trai phép chit ma tay, nhu sau:

Pham toi thuoc mot trong cac truong hop sau day, thi bi phat tu 20 nam, tu
chung than hoac tu hinh:

a) Nhua thuéc phién, nhya can sa hodc cao céca cé khoi luwong 05 kilogam
tro len.

b) Héréin, cécain, Methamphetamine, Amphetamine, MDMA c¢6 khoi lrong
100 gam tro lén.

¢) L&, ré, thin, canh, hoa, qud cdy can sa hodc ld cdy céca c6 khéi lieong 75
kilogam tro lén.

d) Qua thuéc phién khé cé khéi lwong 600 kilégam tré Ién.

d) Qua thuéc phién twoi cé khoi heong 150 kilégam tré Ién.

e) Cdc chat ma tiy khdc & thé rdn cé khéi lwong 300 gam tré Ién.

@) Cac chdt ma tity khdc ¢ thé long c6 thé tich 750 mililit tré Ién.

h) C6 02 chdt ma tiy tré 1én ma tong sé heong ciia cac chat dé twong dwong
Vi s6 hwong chat ma tiy quy dinh tai mét trong cdc diém tir diém a dén diém g
khoan nay.



[2.3] D6i chiéu véi trudng hop cta bi cdo thi thdy, hanh vi ciia bi cdo T l1a
dic biét nguy hiém cho xa hoi, da truc tiép xam pham dén su doc quyén quan 1y vé
ma tay ctia Nha nudc, bi cdo biét rd ma tay khong nhitng huy hoai strc khoe cia
chinh nguoi str dung, ma con 1a mot trong nhitng nguyén nhan phat sinh ra nhiéu
loai tdi pham nguy hiém khéc, nhung bi cao T van cd y thyc hién hanh vi pham tdi.

Toa an cap so tham da xét xir bi cdo T vé toi mua ban trai phép chat ma tay
1a ¢6 can ctr, duoc phap luat quy dinh tai diém h, khoan 4 Diéu 251 B luat Hinh sy
nam 2015 stra d6i b6 sung nam 2017 nhu da vién dan, trong d6 da c6 xem xét dén
cac tinh tiét giam nhe theo khoan 2 Piéu 51 B¢ luat Hinh sy nam 2015.

Toa 4n cip so tham xac dinh mic du bi cdo Nguyén Hoang T cé tinh tiét
giam nhe, nhung v6i khéi lwong ma tdy néu trén 13 16n, nén da xur phat bi cdo T
murc an t hinh 1a twrong xtng véi tinh chat, mirc 6 hanh vi pham tdi cua bi cdo va
méi cO du tac dung gido duc, phong ngtra chung cho xa hoi .

Tai cAp phtc tham, bi cao T khang cdo nhung ciing khong dua ra duoc
nhiing tai liéu, ching ctr gi mdi dé chimg minh cho yéu cau khang co ciia minh,
nén cap phuc tham khong c6 co s& chap nhan.

[3] Vé én phi hinh si phiic tham:

Do khong chap nhan yéu cau khang cao, nén bi céo chiu an phi hinh su phiic
tham theo luat dinh.

[4] Cac phan quyét dinh khac cua ban an so tham khong co khang cdo,
khong bi khang nghi da c¢6 hi¢u luc phép luat.

Bai cac I€ trén.

Can ct khoan 1 Diéu 355 caa Bo luat t tung Hinh su.

QUYET PINH:

Khong chdp nhan yéu ciu khang cdo cua bi cdo Nguyén Hoang T, giir
nguyén ban an so tham.

Tuyén xu:

1/ Tuyén bd bi cao Nguyén Hoang T pham t6i “Mua ban trai phép chat ma
tay”.

Ap dung diém h khoan 4, khoan 5 Diéu 251; khoan 2 Diéu 51 B luat Hinh
su nam 2015, duoc stra d6i, bo sung nam 2017,

Xt phat: Nguyén Hoang T tir hinh. Bi c4o bi bat tam giit, tam giam tir ngay
06/7/2018, tiép tuc tam giam bi cao dé dam bao thi hanh an.



Xir phat bo sung: Budc Nguyén Hoang T phai nop 30.000.000 dong dé sung
vao ngan sach Nha nudc.

Trong thdi han 7 ngdy ké tir ngdy tuyén an, bi cdo Nguyén Hoang T duoc
quyén lam don gtri Chu tich Nudc Cong hoa xa hoi chi nghia Viét Nam dé xin an
giam an tr hinh.

2/ V& an phi hinh sy so thAm:

Bi cao Nguyén Hoang T phai chiu s tién 200.000d6ng.

3/ V& an phi hinh sy phuc tham:

Bi cao Nguyén Hoang T phai chiu s tién 200.000d4ng.

4/ Céc phan quyét dinh khac ctia ban 4n so tham khong c6 khang cao, khang
nghi da co6 hi¢u luc phap luat.

5/ Bén an phuc thim ¢ hiéu luc ké tir ngay tuyén an.

Noi nhin: , TM. HQI PONG XET XU PHUC THAM
- Téa 4n nhn dan t6i cao. THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC tai TP.HCM.

- TAND Tp.HCM.

- VKSND Tp.HCM.

- Cong an Tp.HCM.

- S6 Tu phap Tp.HCM.

- Cuc THADS Tp.HCM.
- Trai tam giam Tp.HCM.
- Bi cao.

-Luu HSVA, VT. LE HOANG TAN



