TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH QUANG NINH Poc 1ap - Tw do - hanh phic

Ban an sb: 08/2022/KDTM-PT.
Ngay : 10/8/2022

“VIV trA hop dong mua bdn
hang héa”.

NHAN DA ]
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH QUANG NINH

- Thanh phéin Hpi dong xét xir phiic thdm gom co:

Tham phén - Chii toa phién toa: 6ng Bui Pirc ThA

Cdc Tham phdn: ba Nguyén Thiy Hang

ong Pham Duy Hai

- Thuw ky phién toa. 0ng Lé Xuan Duy - Thu ky Toa an nhan dan tinh Quang
Ninh.

- Dai dign Vign kiém sdt nhan dan tinh Quang Ninh: ba Vit Thi Cam Vin -
Kiém sat vién tham gia phién toa.

Ngay 10 thang 8 ndm 2022, tai Toa an nhan dan tinh Quang Ninh xét xtir phuc
tham coéng khai vu an thy 1y s6: 14/2021/TLPT-KDTM ngay 17 thang 12 nam 2021
vé “TrA chdp hop dong mua bdn hang héa”. Do ban an kinh doA thuong mai so
tham s6: 05/2021/KDTM-ST ngay 05 thang 11 nam 2021 cta Toa 4n nhan dan
thanh phd Uéng Bi bi khang cdo.

Theo Quyét dinh dua vu 4n ra xét xir phiic tham sd: 42/2022/QP-PT ngay 05
thang 7 ndm 2022 va Quyét dinh hoan phién toa phiic tham s6 58/2022/QP-PT ngay
28/7/2022, gitra cac duong su:

- Nguyén don: ba Vii Thi T, sinh ndm 1965; dia chi: t6 3, khu PA, phuong PN,
thanh phé UB, tinh Quang Ninh. C6 mit.

Nguoi bao vé quyén va loi ich hop phap ctia nguyén don: ong DS T N - Luét su
Cong ty luat MTV Khoi Binh thugc Poan Luat su tinh Quang Ninh. Co mat.

- Bi don: Cong ty c6 phan Nang lugng va Méi truong E.

Pia chi tru s¢ chinh: khu Céng nghiép C, phuong GP, thanh phé HL, tinh
Quang Ninh.

Pia chi Vin phong chi nhanh san xuat: khu HT, phuong PN, thanh phé UB,
tinh Quang Ninh.

Nguoi dai dién theo phap luat: Ong Cao A T - Giam ddc.

Nguoi dai dién theo iy quyén: 6ng Tran Quang T - chirc vu: Trudng ban kiém soét
Cong ty co phan Ning luong va Méi truong E, dia chi: to 45, khu 12, phuong Quang
Trung, thanh phé UB, tinh Quang Ninh theo vin ban iy quyén ngay 18/7/2022 va 6ng
Lé Cao Long, dia chi: t6 1, khu 4D, phuong Héng Hai, thanh phé HL, tinh Quang Ninh
theo vin ban iy quyén ngay 10/6/2021. Nhimg ngudi duoc ty quyén déu co6 mit tai phién
toa.



- Nguoi ¢6 quyén lgi, nghia vu lién quan:

+ Ba Nguyén Thi Kim A, sinh nim 1970; dia chi: s6 246, t6 5, khu 4, phuong
ThA Son, thanh phé UB, tinh Quang Ninh. C6 mit.

+ Ong Pham Quéc H, sinh nim 1965; dia chi: s6 21A, t6 5, khu 11, phuong
ThA Son, thanh phé UB , tinh Quang Ninh. Cé mit.

+ Ong Nguyén Vin D, sinh nam 1979; dia chi: t6 4, khu Tan Lap 2, phuong
Phuong Doéng, thanh phé UB, tinh Quang Ninh. C6 mat.

+ Ong Vi S§ T, sinh nam 1957; dija chi: t6 1, khu Hop Thanh, phuong PN,
thanh phd UB, tinh Quang Ninh. Vang mit tai phién toa (c6 don xin vang mat).

Nguoi khang cao: nguyén don ba Vii Thi T,

NOI DUNG VU AN

Theo ngi dung don khdi kién, bdn tw khai khai va tai phién toa, nguyén don
ba Vi Thi T trinh bay c6 noi dung:

T6i 1a cha ho kinh doanh ban 1¢ thirc an thily san, c6 gidy ching nhan ding ky
ho kinh doA do Phong Tai chinh - K& hoach thanh phé UB tinh Quang Ninh cép.
Ngay 01/9/2019, toi va Cong ty cd phan Nuai Rua ky hop dong kinh té vé viéc mua
ban thtrc an chan nudi c¢6 chi ky cua hai bén. Tir ngay 02/9/2019 dén ngay 20/4/2020
t6i d ban va giao thirc an thily san cho Cong ty co phan Nai Rua tai dia chi: khu Hop
Thanh, phuong PN, thanh phd UB, tinh Quang Ninh tong sb 38 1an véi tong gid tr 1a
313.290.000d (Ba tram muoi ba ngan hai tram chin muoi ngan dong). Nguoi nhén
hang bén Cong ty c6 phan Nui Rua 13 ba Nguyen Thi Kim A - Thu kho Cong ty co
phan Nai Rua, giao hang tai Cong ty ¢ phan Ni Rua. Cong ty c6 phan Nai Rua da
nhan hang va tra cho t61 sb tién 1a 178.405.000d (Mot tram bay muoi tam tri¢u bdn
trim linh nim ngan dong) chét dén ngay 20/4/2020, Cong ty cd phan Nui Rua con ng
t61 134.885.000d (Mot tram ba muoi tu triéu tam tram tdm muoi 1am ngan dong). Tu
ngay 20/4/2020 den ‘nay du toi dé nghi nhiéu lan nhung Cong ty cd phan Nui Rua
khong hoan tra s6 tién hang con ng cho toi. Toi dugc biét ngay 25/10/2020 Cong ty
cd phan Nui Rua da sap nhép voi Cong ty co phan Ning lugng va Mai truong E.
Cong ty co phan nang luong E cling chua c6 dong thai nao dé cap dén viéc tra ng cho
t6i. VAy t6i yéu cau Coéng ty c6 phan Ning lwong E tra cho t6i sb tién 1a
134.885.000d (M6t trim ba muoi tu triéu tAm trim tim muoi lam ngan dong).

Tai viin bén trd loi thong bdo thu Iy vu dn, trong qud trinh gidi quyét va tai
phién toa ngwoi dai dién theo vy quyén cua bi don trinh bay co noi dung:

Ngay 25/10/2020, Cong ty ¢ phan Ning luong va Mo truong E ky hop dong
s6 01/2020/HDSN vé viéc sap nhap Cong ty co phan Nui rua vao Cong ty co phan
nang luong va mdi trudng E. Cong ty E va Cong ty c6 phan Nui Rua da thong bao veé
viée sap nhdp to1 cac chu ng va nguoi lao dong trong thoi han 15 ngay ké tir ngay
dugc thong qua. Theo thu tuc, thoi han va diéu kién chuyén doi tai san cong ng, co
phan, hoan thanh thi tyc dang ky doA nghiép, hai bén dd T hanh ban giao toan b tai
san, cong no va hod so phap 1y dinh kém hop dong, khong co hop dong kinh té va
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khoan ng nao mang tén ba Vii Thi T la chu hg kinh doA ban 1¢ thiic an thuy san.
Cong ty E khong nhan duoc su ban giao ciia Ban diéu hanh cii, khéng cd tén ong
Pham Qudc H va ba Nguyén Thi Kim A, éng Vi S§ T, ciing khong duoc Cong ty cd
phan Nui Rua chuyén giao khoan no c6 tén ba Vii Thi T.

Do d6 Cong ty c¢6 phan Ning luong va Moi truong E khong chap nhan yéu cau
khoi kién doi ng cua ba Vii Thi T.
Hop dong kinh té giita ba Vi Thi T va Cong ty ¢ phan Nui Rua khong c6 dau

va s6 hop dong, khong dugc luu trir tai Cong ty co phan Nai Rua theo quy dinh cua
Luat DoA nghiép, Diéu 1¢ cong ty va cac quy dinh lién quan cta phéap luét hién hanh.

Sau khi tiép quan Cong ty c6 phan Nai Rua va kiém tra lai s6 sach, chung tir ké
toan lién quan dén hoat dong san xuat kinh doA va hoat dong nuéi trong thuy san cia
Cong ty co phan Nui Rua giai doan trude ngay 28/02/2020 duoc luu trit tai E, chling
t6i dwa ra ¥ kién nhu sau:

Thuce hién viéc chuyén d6i cha so hitu Hoi dong quan tri (HDQT), thay d6i ban
diéu hanh va ngudi dai dién phap luat Cong ty co phan Nui rua, theo gidy phép kinh
doA sb 5701670717 cap lan thtr 6 ngay 27/02/2020. Ban diéu hanh quan 1y moi
khong nhan duge sy hop tac ban giao cua ban diéu hanh quan 1y cii giai doan trudc
ngay 26/02/2020. Mac du HDQT Cong ty cd phan Nui Rua d3 gui thong bao nhiéu
lan cho céc c4 nhan lién quan dén cong tac ban giao nhung khong dugc thyuc hién dut
diém ma ca nhan xin nghi va viét don chdm dut hop dong lao dong.

Ngay 01/06/2020 tai vin phong Cong ty c6 phan Nui Rua t6 tiép nhan ban giao
tai chinh ctia Ban diéu hanh méi da hop cung ong Vi S§ T nguyén quan doc phan
xudéng phu tro ngudi truc tiép quan 1y nudi tdm ctia Cong ty c¢d phan Nui Rua giai
doan trudc ngay 27/02/2020. To ban giao ¢ xac nhin cong ng bén ngoai (khong co
trén so sach ké toan) ctia dai Iy Sinh T s tién 1a 184.570.000 dong gdm chi phi mua
tom giéng, thirc an, thudc chita bénh, trong d6 cong ng giai doan cii 1a 134.885.000
ddng, cong no giai doan moi sau ngay 26/02/2020 1a 49.685.000 dong. Tai bién ban
c6 ghi nhan dé nghi 6ng Vi S§ T lam viéc véi lanh dao giai doan cii dé thA toan tra
phan cong no trudc day 1a 134.885.000 dong. Phan cong ng phat sinh lién quan dén
hoat dong nu6i tom va thu hoach sau ngay 27/02/2020 dé nghi Cha tich HDQT Cong
ty dong y thA toan cho cac hd cung cép.

Tai bién ban ban giao ho so, s6 liéu tai chinh cia cong ty c6 phan Nai Rua gitta
Ban quan 1y diéu hanh cii giai doan trude ngay 27/02/2020 va Ban quan 1y diéu hanh
moi tr ngay 28/02/2020, s6 03/BB-T167 ngay 23/06/2020 di duoc 6ng Pham Qudc
H nguyén Giam déc cong ty Nui Rua, ba Vil Thi Hoa nguyén Trudng phong KTTH
ky ban giao, khong c6 khoan ng phai tra nao mang tén ba Vi Thi T 1a chu hd kinh
doA ban I¢é thirc an thiy san. Cong ng tam tng phai thu dimng tén 6ng Vi Sy T ung
tién cia Cong ty phuc vu nudi tom 1a 178.798.000 dong.

Tai bién ban dbi chiéu coéng no ngay 07/07/2020 gitra Cong ty 96 phan Ni
Rua va dai 1y Sinh T, Phong ANTT Cong ty da lay cam nu6i tom, thuoc cua dai ly



4

Sinh T ké tir ngdy 28/02/2020 dén ngay 20/04/2020 véi so tién 1a 49.685.000 dong,
dén ngay 10/07/2020, Cong ty cd6 phan Nui Rua da thA toan tra day du.

Sau khi kiém tra lai s6 chi tiét cong ng tam Gng dimg tén 6ng Vii S§ T phuc vu
nudi tom dén ngay 21/02/2020 1a 312.033.000 dong dd co ching tir hoan tng 1a
133.235.000 dong con du no 178.798.000 dong, tai sao sb tién du ng nay khong dung
thA toan tra tién giéng va thirc dn cho tom.

Tai bao cdo sau khi kiém tra chimg tir s6 sach hién dang luu trit tai cong ty, cia
phong KTTH Cong ty ¢ phan Nang luong va Moi truong E ngay 09/09/2021 theo
bang ké chi tiét cong no phuc vu nuoi tom, tlen ban tém, chi thA toan, thu hdi tng
tinh dén 30/09/2020 bd phéan san xuét nudi trong thuy san (Nudi tom) con ng cong ty
Nui Rua s6 tién 1a 67.830.930 ddng. Nhu vay theo s lidu chung tir, s6 sach thi khoan
cong no ngoai so sach 134.885.000 ddng cua giai doan cii trude ngay 28/02/2020 1a
cong no ca nhan cua Vii Sy T va Ban lanh dao cii.

Tai thot dlem Cong ty c6 phan Ning luong va Moi truong E ky hop dong s6
01/2020/HDSN vé viéc sap nhdp cong ty co phan Nui Rua vao E ngay 25/10/2020
sau khi hai bén cong ty thuc hién thu tuc sap nhap thi Cong ty Nui Rua ctng khong
ban giao khoan cong n¢ gitra cong ty Nui Rua va ba Va Thi T. Nhu vay mét 1an nira
E khong chip nhan yéu cau khoi kién doi no ctia ba Vil Th1 T.

Tai bin tw khai va tai phién toa ngwoi cé quyén loi, nghia vu lién quan ba
Nguyén Thi Kim A trinh bay:

To1 nguyén 1a nhan vién théng ké phan xuong phu tro cia Cong ty c¢o phan Nui
Rua, hién tai ¢a cham dut hop dong lao dong. Nhiém vu cua t0i tai thoi diém con hop
dong lao dong vOi cong ty cO phan Nui Rua la nhap thudc cam giong do Quan ddc

goi nha cung cap mang dén nhap vao kho va xuat ra hang ngay cho nhén vién nudi
trong thuy san. To1 chi nhan hang va ky s0, khong phai 1a nguoi tryc tiép thA toan.
Tir khi toi tiép nhan nhiém vu nay thi phan xuong da thyc hién dugce 2 vu nudi tom.
Theo thoa thuan véi nha cung cip gidng sé thA toan sau khi giao glong, cam va thude
s€ thA toan sau khi thu hoach. Ching t6i da thA toan cho nha cung cap la ba Vi Thi
T ao s6 1 va ao sd 2. Con ao s6 3 gan dén ngay thu hoach thi Cong ty c6 phan Nui
Rua ban giao cho Cong ty E va bo phan an ninh kiém soat to chtrc thu hoach toan b
ao s6 3 (6ng Nguyén Vin D truéc & phong an ninh trat ti ciia cong ty c¢6 phan Ni
Rua la nguoi dimg ra ban) va da nop sO tién ban tom ma cong ty khong thA toan tra
ng tién cam, thudc cho ba Vii Thi T. To6i dd cham dut hop dong lao dong vai cong ty
¢ phan Nui Rua sau khi Cong ty Nui Rua sap nhéap voi Cong ty co phan nha may xi
mang Lam Thach. T61 dé nghi Cong ty co phan Nang lugng va Mai truong E thA
toan tra so tién con ng cho ba Vi Thi T.

Tai ban tw khai va tai phién toa ngwoi cé quyén lgi, nghia vu lién quan 6ng
Pham Quéc H trinh bay:

TOI nguyen 1a Giam dbc Cong ty c6 phan Nai Rua, den dau thang 3 nim 2020,
hién da chim dat hop dong lao dong va nghi huu. Cong ty cd phan Nui Rua tai co ciu
nhan sy Hoi dong quan trj cong ty, thay d6i ch so hitu, ngudi dai dién theo phap luat
ctia cong ty, tir thang 3 dén thang 10/2020 6ng T6 Ngoc Hoang 1a giam dbc, dai dién
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theo phap luat cua Cong ty ¢ phan Nui Rua. Truge thang 3/2020 cong ty ¢ phan Nui
Rua thyc hién dy an cai tao dam nudi tréng thity san tir dau nam 2019 tai khu vuc mo da
PN 1 bang vén dau tu tw c6. Pau nim 2019 Cong ty c¢6 phan Nui Rua giao phan xu0’ng
phu trg' do 6ng Vi Sy T 1a Quan déc phan xuong thyuc hién trén nguyén tac nudi trong
thily san lay thu tir ban san pham bu chi phi dau tu. Pén thang 3/2020 phan xudng phu
trg d thyc hién 2 vu nudi trong thily san trén co SO két hop cac nha cung cap vé giong,
thirc an, thude. Theo thoa thuan voi cac nha cung cap dbi voi gidng s& thA toan cho nha
cung cap khi giao gibng, thirc an va thube s& thA toan cho nha cung cap sau khi thu
hoach. £)01 voi nha cung cap thirc an 1a ba Vit Thi T cung cap gidng, thirc an, thude cho
3 a0 sb 1, s6 2 va sb 3, loai hinh nudi tom. Tai thoi diém trudc thang 3/2020 Cong ty cd
phan Ni Rua d3 thu hoach tom tai ao s 1 va sd 2, da thuc hién thA toan dang nhu thoa
thudn gitra cac bén. Ddi véi ao sb 3 6 dién tich khoang 7000m” tai thdi diém chuyén
giao cong ty thi sip dén thoi ky thu hoach khoang tir 10 - 15 ngay, t6i dd giao cho éng T
quan déc phan xudng sau khi ban ao s6 3 s& thuc hién tra ng cho ba Va Thi T. Tuy nhién
dén cubi thang 3/2020 trong khi giita Cong ty c6 phan Nai Rua va Cong ty E dang thyc
hién thu tuc ban giao cong ty, chua ban giao han thi bo phan an ninh kiém soat ciia E da
thu hoach toan b0 san pham tom tai ao sO 3 duoc 249.000.000 dong To1 duge ong Vi
Sy T thong bao cho biét toan bo sb tién da thu hoach 1a chuyén vé cho cong ty E nhung
lai khong thA toan tra tién thirc an, thudc tai ao sd 3 cho gia dinh ba T, tién giéng 6ng
Vii S§ T da tra cho ba Vi Thi T day du. Khoan thu 249.000.000 dong A D bao da nop
vé cua cong ty co phan Nai Ria, nay 1a cong E thi céng ty E phai c6 trach nhiém tra no
cho ba T. Toi dé nghi Cong ty E sir dung s6 tién thu hoach dugc clia ao s6 3 dé thA toan
cho nha cung cap 1a ba Vii Thi T.

Tai ban tw khai va tai phién toa ngwoi cé quyén loi, nghia vu lién quan 6ng
Nguyén Vin D trinh bay:

To61 1a nhan vién phong an ninh, kiém soat Cong ty cd phén x1 mang va xay dung
Quang Ninh. Ngay 28/02/2020 t6i nhan tiép quan ao s6 3 nudi trong thuy san, ong Vi
Sy T thoi diém d6 14 quan ddc phan xudng, t6i cung 6ng T va cac A em khac tiép tuc
phu trach mua cam va thudc cta chi T. Ngay 20/4/2020 1a thoi diém thu hoach xong,
ban thu tién dén dau t6i da giri cho phong ké toan ctia cong ty c¢6 phan Nai Rua. Sau khi
nhan tién t6i di cting bd phan ké toan tong hop chét sé lidu dé ddi chiéu cong no mua
cam va thudc cua ba T ké tir ngay 28/02/2020 dén 20/4/2020 va t6i da thA toan dut diém
tién cam cho chi T la 49.685. 000d. Ngay 01/6/2020 tai try s¢ van phong Cong ty Nui
Rua da to chiic hop ban giai quyét lién quan dén hoat dong nudi trong thiy san. Theo
don dé nghi cua 6ng T v& viéc hoan chi phi cho hoat dong nudi tém, ca ctia phan xuong
phu trg gdm c6 thanh phan ong Nguyén Ngoc A - Phu trach ké toan; 6ng Nguyén Vin D
- Truong phong an ninh trat ty va 6ng Vit Sy T - Nhan vién phong ANTT cung thong
nhét: dé nghi 6 ong Vi Sy T lién h¢ 6ng Pham Quoc H, Vii Truong Giang, Vi Thi Hoa,
Pham Minh Tuyén 1 nguoi quan ly dé 1am 13 va thA toan phan cong no ci, trong do co
khoan tién no 134.885.000 dong (nudi tom). Con cac khoan ng trude do cong ty co phan
NUi Rua ban giao thé ndo v6i cong ty cd phan E thi toi ctng khong dugc biét.

Tai bdn tw khai va tai phién toa nguoi cé quyén loi, nghia vu lién quan 0ng
Vii Sy T trinh bay:
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Trude day toi lam viée tai Cong ty co phan Nai Rua tir thang 10/2018 dén thang
3/2020 Ia nhan vién phong an ninh trat tu. Trong thoi gian lam viéce tai cong ty Nuai Rua,
chi Nguyén Thi Kim A va A A Pham Qudc H 1a nguoi tryc tiép nhan thirc n tir ba Vil
Thi T va ghi vao s6. Sau d6 ban giao thic an cho t6i 1a nguoi phu trach cho tom an. Khi
cong ty Nui Rua thu hoach tom thi t6i va 6ng Nguyén Vin Vé cung A Nguyén Van D la
ngudi truc tiép chimg kién viéc thu hoach. A D 1a nguol quyet dinh goi ngudi thu mua
tom va giao nhan tién véi ngudi mua. A D c6 bao sb tién thu duge voi 61 khoang
249.000.000d. To61 va ong VE chi 1a nhitng ngudi vét tdm chir khong dugce tham gia vao
viéc mua ban. A D ban tom nhén tién va ban giao tién cho cong ty E thé nao t6i khong
dugc biét.

Tai phién toa so thim, nguoi bao vé quyén va lgi ich hop phdp ciia nguyén don,
Ludt swDé T N trinh bay:

Pé nghi Hoi dong xét xir chip nhan yéu cau khai kién ciia nguyén don, budc Cong
ty ¢6 phan Ning luong va Méi truong E phai tra sd tién 134.885.000d theo quy dinh
tai Piéu 24 Luat Thuong mai va diém c khoan 2 Piéu 195 Luat DoA nghiép nim
2014.

V61 ndi dung trén, tai ban an s6 05/2021/KDTM-ST ngay 05/11/2021, ctua Toa
an nhan dan thanh phé UB da quyét dinh:

Can ctr vao: Piém c¢ khoan 2 Diéu 195 Luat DoA nghiép nam 2014; khoan 3
Diéu 26; diém a khoan 1 Diéu 35; diém a khoan 1 Diéu 39; khoan 1 Diéu 147; Diéu
271 va biéu 273 B6 luat T tung dan su; khoan 3 Piéu 26 Nghi quyét s6
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quéc hoi quy dinh
v€ murc thu, mién, giam, thu, ndp, quan ly va sir dung an phi va I¢ phi Toa an.

Khong chap nhén yeu cau khoi khién cua nguyén don ba Vi Thi T dbi vai yéu
cau budc Cong ty cd phan Ning lugng va Moi trudng E phai tra s6 tién 134.885.000d
(Mot tram ba muoi tu triéu tim trim tdm muoi 1im nghin dong).

Ngoai ra ban an so tham con tuyén vé nghia vu chiu an phi va quyén khang céo
cua cac duong su.

Sau khi xét xir so tham, ngay 06/1 1/2021, nguyén don ba Vi Thi T khang cao
toan bo ban an so tham. D& nghi Toa &n cap phuc tham xét xir chap nhan yéu cau
khai kién.

Tai phién toa phuc tham nguyén don ba Vii Thi T van giit nguyén noi dung
khang céo. Ngudi bao vé quyén va lgi ich hop phép cia nguyén don c6 quan diém:
theo quy dinh cta Luat DoA nghiép va Bo luat Dan sy thi Cong ty E phai c6 trach
nhiém thA toan cho ba T. Vi vay, dé nghi Hoi dong xét xir phic tham chap nhan
khang c4o, chap nhan yéu cau khai kién ciia nguyén don ba Vii Thi T. Bugc Cong ty
c6 phan Ning luong va Moi trudng E phai tra cho ba Vii Thi T s6 tién 134.885.0004.

Tai phién toa phuc tham, dai dién theo Uy quyén cua bi don c6 quan diém:
khoéng chap nhan yéu cau khang cao ctia nguyén don véi 1y do: thu tuc sap nhap theo
ding quy dinh cua Luat DoA nghi¢p, khi nhan ban giao sap nhap khong c6 khoan ng
nao mang tén ba Vi Thi T. Tai hd so luu trir cua Cong ty khong co hop ddéng mua
ban ngay 01/9/2019 giita ba T véi Cong ty cd phan Nui Rua, hop ddng khong dam
bao tinh phap 1y béi vi hop ddng khong co dau, sé hop dong va sé thang trong hop
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d6ng bi stra chita. Do vay ba T phai khoi kién cac ca nhan lién quan dén cong ng va
trach nhiém cua ban lanh dao cong ty co phan Nai Rua cil trude thoi diém ngay
28/02/2020. Vi vay, dé nghi Hoi dong xét xtr phiic thim khéng chap nhan yéu cau
khéi kién va yéu cau khang céo ctia nguyén don.

Tai phién toa phlc tham, dai dién Vién kiém sat nhan dan tinh Quang Ninh
phat biéu quan diém: hoi dong xét xur phic tham da thyc hién chirc nang, nhiém vu
dung quy dinh, cac duong sy da thuc hién quyén va nghia vu cia minh theo quy dinh
cua phap luat. Vé ndi dung: ban an so tham nhan dinh Hop dong kinh té ngay
01/9/2019 giita ba T va 6ng H khong c6 s6, khong co dau cong ty nén khong duoc
xé4c dinh 13 nguoi dai dién cong ty Nui Rua ky, khong ai cung cip dugc ban Hop
d6ng nao khéc, khi sap nhap khong c6 khoan ng ciia ba T duoc ban giao va khong
chap nhan yéu cau khai kién cia ba T 14 thiéu can ct, khong danh gia toan bo tai liéu,
ching ctr va &p dung phap luat khong dung. Do vay khang cdo cua ba T 1a ¢ can ctr
duoc chép nhan. Can ¢t Khoan 2 Diéu 308 Bo luat T6 tung dan su dé nghi Ho1 dé)ng
xét xtr phiic tham stra ban an so tham theo huéng chap nhan yéu cau khai kién ciia ba
T, budc cong ty Ecoem phai tra s tién 134.885.000d va sira nghia vu an phi ctia cdc
duong su.

NHAN PINH CUA TOA AN:

[1] Vé thu tyc t6 tung: Toa an nhan dan thanh phd UB da x4c dinh diing quan
hé trA chap va thyc hién cac tha tuc t6 tung theo dung quy dinh cta phap luat. Khang
cao cua nguyén don lam trong thoi han luat dinh nén dugc xem xét theo trinh ty phuc
tham.

[2] Nguoi ¢6 quyén lgi nghia vu lién quan ong Vi Sy T da dugc Toa an tricu
tap hop 1¢ vang mat nhung c6 don dé nghi xét xtr vang mat nén Hoi dong xét xir can
ctr khoan 2 Diéu 296 Bo luat TH tung dan sy dé xét xir vu an.

[3] Xét ndi dung yéu cau khang co ctia ba Vii Thi T:

Ba Vi Thi T khang cao toan by ban an so tham, dé nghi Toa an cép phuc tham
xét xir theo hudng stra ban an so tham, chip nhén yéu cau khang céo, chap nhan yéu
cu khai kién. Can cir vao cac tai liéu, chirng ctr ¢o trong ho so, Hoi dé)ng xét xUr xét
thay:

Ngay 01/9/2019, ba Vii Thi T va Cong ty co phén Nui Rua ky hop df)ng kinh té
vé viéc mua ban thtc an chan nudi. Ong Pham Quéc H nguyén 1a Giam doc Cong ty
Co phan Nui Rua tir thang 3 nam 2020 trd vé trude 1a nguoi ky hop dong cung cap
thire an thity san voi ho ba Vi Thi T va da thA toan tién giéng, thude, thirc an clia cac
a0 s6 1, s6 2, con ao s6 3 chua thA toan hét thi c6 su chuyén s& hiru cong ty. Nay
nguyén don ba Vii Thi T khoi kién budc Cong ty c¢6 phan Ning lugng va Mai trudng
E phai thA toan sb tién 134.885.000d, cin ctr vao hop dong kinh té da ky két véi
Cong ty ngay 01/9/2019. Con Céng ty c¢b phan Nang luong va Moéi trudng E khong
chap nhan yéu cau khoi kién doi no ctia ba Vi Thi T véi cac 1y do: hop dong kinh té
gitta ba T véi Cong ty Nti Rua khong co dau, khong ¢ sé hop dong, khong duoc luu
trit tai Cong ty Nui Rua theo quy dinh; theo sb liéu chung tir, s6 sach thi khoan cong
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ng ngodi sd sach 134.885.000 dong cia giai doan cii trudc ngay 28/02/2020 1a cong
ng ca nhan ctia ong Vii S§ T va Ban 1anh dao cii. Ngay 25/10/2020, Cong ty cd phan
Nang lugng va Mai truong E ky hop déng s6 01/2020/HDSN vé viéc sap nhap Cong
ty co phan Nti Rua vao Cong ty cd phan nang lrong va méi truong E. Cong ty E va
Cong ty c6 phan Nui Rua da thong bao vé viéc sap nhép tdi cac chu ng va nguoi lao
dong trong thoi han 15 ngay ké tr ngay dugc thong qua. Theo thu tuc, thoi han va
diéu kién chuyén dbi tai san cong ng, cd phan, hoan thanh tha tuc ding ky doA
nghiép, hai bén d3 T hanh ban giao toan b tai san, cong ng va hd so phap 1y dinh
kém hop ddng, khong co hop dong kinh té va khoan no nio mang tén ba Vii Thi T l1a
chu ho kinh doA ban 1é thic an thuy san. Cong ty E khong nhén dugc sy ban giao
ctia Ban diéu hanh cii, khong c6 tén 6ng Pham Quéc H va ba Nguyén Thi Kim A, dng
Vii S§ T, ciing khong duge Cong ty c6 phan Naii Rua chuyén giao khoan ng c¢6 tén ba
Vi Thi T.

Can ctr vao céc tai liu, chung ctr ¢6 trong ho so vu an, loi khai cua cac bén
duong su, Ho1 dong xét xir nhan dinh nhu sau:

Giira ba T véi Cong ty Nui Rua co ky két hop dong kinh té vé viéc cung cap
thire 3n chan nudi (hop dong kinh té ngay 01/9/2019). S6 theo ddi ban hang cia ba T
thé hién cac lan nhan hang ciua Cong ty Nui Rua déu co nguoi ciia Cong ty ky nhan
s6 lugng, tong 1a 38 1an tir 02/9/2019 dén 20/4/2020; cac bao céo cia Cong ty déu thé
hién c6 viéc mua ban hang hoa 1a tom giéng, thirc dn chan nuoi, thube véi ba T; tai
Bién ban hop lién quan dén hoat dong nudi tdm ngay 01/6/2020 déu thé hién co
khoan ng ba T; cac bao cdo déu két luan danh gia cua Cong ty dé nghi ong Vi Sy T
lam vi¢c vo1 lanh dao giai doan ct dé thA toan tién cho ba T. Sau khi thu hoach t6m
déu dugc quyet toan nop vé Cong ty Nui Rua the hién tai cac phleu thu, phiéu
chi...va thuc té tién thu hoach Tom tai ao so 1, a0 s6 2 Cong ty co phan Nui Rua da
thA toan cho ba T theo diing thoa thuan; tién thu tur viéc ban Tom ao s0 3 ciling duoc
thu, ndp vé cong ty co phan Nui Rua theo Phiéu thu ngay 31/3/2020 dugc cac bén
thtra nhan.

Vi vay, xem xét yéu cau khoi kién cia ba Vil Thi T ¢6 can cit dé chap nhan hay
khong chap nhan thi can xac dinh Hop dong kinh té khong ghi sé ngay 01/9/2019, do
ba VUi Thi T la dai dién bén ban, 6ng H dai dién cong ty Nui Rua la bén mua, tuy
khong dong du ctia cong ty (vi pham vé hinh thirc) nhung sau khi Hop dong ky két,
hai bén da thyc hi¢n viéc mua ban hang hod, thA toan theo dung thoa thuan trong hop
déng, bén ban co s6 theo doi, co xac nhan cua ba Nguyén Thi Kim A la nguoi duoc
giao theo ddi viéc nhap, xuit kho phuc vu nudi trong thily san cua cong ty Nai Rua.
Hop ddng kinh té nay tuan tha hinh thic bang van ban theo Diéu 119 B luat Dan sy
2015, khong bi vo hi€u do khong tuan thu vé hinh thirc theo khoan 1 Diéu 129 B
luat Dan sy va phai dugc cong nhan.

Nhu vay, v6i cac tai lidu, chimg ctr trén du co so dé két luan gitta ba Vit Thi T
va Cong ty Nui Rua c6 hop déng mua ban, theo d6 ba T cung cdp tom gidng, thudc
va thitc an chan nuo6i cho Cong ty Nui Rua va Cong ty NUi Rua con ng ba T
134.885.000d. Tuy nhién, khi ra soat cong ng, Ban lanh dao giai doan tir thang 2 nam
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2020 dén thang 10 nim 2020 cua cong ty Nui Rua ban giao cho Cong ty c6 phan
Nang luong va Moi truong E khong ké khai khoan ng cua dai Iy Sinh T chua dugc
giai quyét la chua déy du, din dén thiéu khoan no cia ba T trong phu luc 02 - dA
muc cong no ban giao khi sap nhap doA nghiép 1a thiéu sot, anh huong dén quyén loi
cua dai ly Sinh T do ba Vi Thi T 1a chu dai ly. Ngoai ra, trude khi sap nhdp véi cong
ty E, cong ty Nai Rua di td chic hop dé giai quyét cac van dé lién quan dén hoat
dong Nudi trong thily san tai cong ty Nui Rua, da cian cir xac dinh viée t6 chire Nuodi
trong thily san tai cong ty 1a hoat dong chung cua cong ty Ni Rua, khong phai 13
hoat dong cta riéng phan xudng phu tro do 6ng Vi S§ T lam quan ddc hodc ¢4 nhan
6ng Pham Quédc H. Tir thoi diém 20/4/2020 dén 25/10/2020 cong ty Nui Rua khong
lay thirc dn chan nudi tir dai 1y Sinh T do vay viéc ra soat cac Hop dong kinh té dang
thue hién khong c6 Hop ddng nay 13 phu hop.

Nay Cong ty Nui Rua da sap nhap vao Cong ty E, ba T khai kién Cong ty E la
cong ty nhan sap nhap phai thanh toan cic khoan no trén, Cong ty E khong dong ¥
v6i 1y do khi lam tha thu sap nhap E khong duge nhan ban giao khoan ng nay, ban an
so tham bac don khai kién 1a khong co cin cir vi: diém ¢ khoan 2 Piéu 195 Luat
Doanh nghiép quy dinh:

“Sau khi dang ky doanh nghiép, cong ty bi sap nhdp cham dirt ton tai; cong ty
nhdn sap nhdp dwoc hwong cdc quyén va loi ich hop phdp, chiu trach nhiém ve cac
khodn no chwa thA t0an, hop dong lao dong va nghia vu tai san khdc ciia céng ty bi
sdp nhdp”.

Khoan 2 Diéu 89 Bo luat Dan su quy dinh:

“Sau khi sap nhdp, phdp nhdn dwoc sdp nhdp cham dirt t6n tai; quyén va nghia
vu dan sy cua phdap nhan dwoc sap nhdp dwoc chuyén giao cho phdp nhdn sdp
nhap

Ban 4n so tham cin cr vao hop dong ky két gitra ba T voi Cong ty Cong ty co
phan Nui Rua, ghi nguoi dai dién la 6ng Pham Quéc H ky két ngay 01/9/2019 khong
c¢6 dau, s6 hop dong va chue danh cua nguoi dai dién Cong ty 1a khong bao bam ve
hinh thtrc hop dong nén khong dugc xac dinh la nguoi dai dién cua Cong ty cd phan
Nui Rua ky hop dong voi ba T va hop dong kinh té gitta ba Vi Thi T va Cong ty c6
phan Nui Rua, ghi nguoi dai dién 13 6ng Pham Quéc H ky két ngay 01/9/2019 va
khoan 134.885.000d khong dugc ban giao khi sap nhap voi Cong ty c6 phan Nang
lugng va Moi truong E theo hop dong sb: 01/2020/HDSN vé viéc sap nhap Cong ty
cd phan Nui Rua ngay 25/10/2020 nén cong ty c¢d phan Ning lugng va Moéi truong E
khong phai chiu nghia vu tra no 1a khong ding quy dinh phap lut.

Ban an so thAm nhan dinh “Ddi voi sb tién 134.885.000 dong ba Vit Thi T ¢6
thé khoi kién to chirc va ca nhan lién quan bang vu an khac” 1a khong c6 can ct,
khong dung va khong dam bao quyén loi cia nguyén don. Khoan no nay khong duoc
ban giao khi sp nhap thi Cong ty E s€ c6 trach nhi€ém lam viéc vdi cac ca nhan cod
lién quan con vé nguyén tic, quy dinh ctia phap luat thi Cong ty E 1a cong ty nhan sap
nhap phai chiu trach nhiém vé cac khoan ng chwa thanh toan ctia Cong ty bi sap nhap.
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Tir nhiing can cir, phan tich va nhan dinh trén, Hoi dong xét xtr phuc tham chap
nhan quan diém cua dai dién Vién kiém sat nhan dan tinh Quang Ninh tai phién toa
phuc thidm. Toa 4n cip so thim khong chap nhan yéu cau khai kién cia nguyén don
1a khong c6 can cir. Do do, Hoi dong xét xur phuc thAm sira ban an so tham, chap
nhén yéu cau khang céo va chip nhan yéu cau khai kién ctia nguyén don. Budc Cong
ty c6 phan Ning luong va Moi truong E phai tra cho ba Vit Thi T sb tién
134.885.0004 12 dam bao quyén loi cac bén duong su, ding quy dinh phép luét.

[4] V& 4n phi:

[4.1] V& an phi kinh doanh thuong mai so tham: do yéu cau khoi kién cua ba T
dugc chip nhan nén ba T khong phai chiu an phi kinh doA thuong mai so tham. Hoi
déng x€t xur phuc thdm xé4c dinh lai nghia vu chiu an phi so tham, budc bi don Cong
ty cd phan Ning luong va Mbi trudng E phai chiu an phi kinh doA thwong mai so
tham theo quy dinh.

[4.2] V& &n phi kinh doanh thuong mai phiic tham: do khéng céo ciia nguyén
don duoc chip nhan nén nguyén don ba Vii Thi T khdng phai chiu an phi kinh doanh
thuong mai phtic tham.

Vi cac 1€ trén;
QUYET PINH:

Céq ctr vao khoan 2 Diéu 308 Bo luat TH tung dan su.
Chap nhan ndi dung don khang cdo cia nguyén don ba Vii Thi T, stra ban an so
tham.

Can ct vao: khoan 3 Diéu 26; diém a khoan 1 Diéu 35; diém a khoan 1 Diéu
39; khoan 1 Diéu 147; khodn 2 Diéu 148; Diéu 271 va Diéu 273; khoan 2 Diéu 296
Bo luat To tung dan su; Piém ¢ khoan 2 Diéu 195 Luit DoA nghiép nam 2014;
khoan 2 Piéu 89 B¢ luat Dan su; khoan 2 Diéu 26; khoan 2 Piéu 29 Nghi quyét sd
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi quy dinh
vé murc thu, mién, giam, thu, ndp, quan ly va sir dung an phi va I¢ phi Toa an.

[11. Chép nhan yéu cau khai khién cta nguyén don ba Vil Thi T. Bugc Cong ty
b phan Nang luong va Mbi truong E phai tra cho ba Vit Thi T s tién 134.885.000d
(MOt tram ba muoi tu triéu tam tram tdm muo1 [dm nghin dong)

Ké tir ngay bén duong sy dwoc thi hanh an c6 don yéu cau thi hanh an cho dén
khi thi hanh én xong néu bén phdi thi hanh dn khéng trd dii so tién phdi thA toan thi
con phdi chiu khodn tién 1di ciia sé tién con phdi thi hanh dn theo mirc 1di sudt quy
dinh tai Piéu 357, Piéu 468 ciia B ludt Déan sw nam 2015, trir truong hop phap ludt
co quy dinh khdc.

[2]. V& an phi:

[2.1] An phi kinh doA thuong mai so tham: Cong ty c¢6 phan Ning luong va
Moi trudng E phai chiu 6.744.250d (Sau triéu bay trim bon muoi bon nghin hai trim
nim muoi dong) 4n phi kinh doA thwong mai so thAm. Tra lai ba Vi Thi T s tién
3.372.000d (Ba triéu ba trim bay muoi hai nghin dong) tién tam Gng an phi so tham
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d3 nop theo Bién lai thu tién sé 00003732 ngay 10/3/2021 ctia Chi cuc thi hanh an
dan su thanh phé UB, tinh Quang Ninh.

[2.2] An phi kinh doA thuong mai phic tham: ba Vi Thi T khong phai chiu an
phi kinh doA thuong mai phiic tham. Tra lai ba Vil Thi T sd tién 2. 000.000d (Hai
triéu dong) tién tam ung an phi phic tham da nop theo Bién lai thu tién s6 0006726
ngay 15/11/2021 ctia Chi cyc thi hanh 4n dan sy thanh phé UB, tinh Quang Ninh.

Triong hop ban dn dwoc thi hanh theo quy dinh tai Piéu 2 Ludt thi hanh dn thi
nguoi dwoc thi hanh dn dan s, nguoi phdi thi hanh dn dan sy c6 quyén théa thudn
thi hanh an, quyén yéu cau thi hanh dn, tir nguyén thi hanh dn hodc bi cuéng ché thi
hanh an theo quy dinh tai cdc Diéu 6, 7 va 9 Ludt thi hanh dn déan su, thoi hiéu thi
hanh an duoc thuc hién theo quy dinh tai Piéu 30 Ludt thi hanh én dan su.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhan: TM.!—I()I })QNG XE:I' XU PHU(; TH@M
o THAM PHAN- CHU TQA PHIEN TOA

- Cac duong su;

- VKSND tinh Quang Ninh;

- TAND thanh phé Ubng Bi;

- CCTHADS thanh phé Uéng Bf:

- Toa 4n nhan dan cap cao tai Ha Noi;

- Luu HS, VP.

Bui Duwc Thanh
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