TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH THANH HOA Doc 1ap - Tw do - Hanh phiic

Bén an sb: 138/2020/HSPT
Ngay: 13/5/2020

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TiNH THANH HOA

- Thanh phéin Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa: Ba Nguyén Thi Chinh;

Cdc Tham phdn: Ong Truong Québc Van;
Ba Hoang Lan Phuong.

- Thuw ky Toa &n ghi bién bdn phién toa: Ba Trinh Thu Trang - Thu ky Toa an
nhan dan tinh Thanh Hoa.

- Dai di¢gnVién kiém sdt nhan déan tinh Thanh Héa tham gia phién toa: Ba Lé
Thi Lan - Kiém sat vién.

Ngay 13 thang 5 nam 2020, tai Tru s& Toa an nhan dan tinh Thanh Hoa xét
xtr phuc thdm cong khai vu 4n hinh sy thy 1y s6 66/HSPT ngay 18 thang 3 nam
2020, d6i v6i bi cdo Nguyén Ngoc S (tén goi khac: H), do c6 khang nghi cua Vién
kiém sat nhan dan thanh phd Thanh Hoéa d6i v&i ban an hinh sy so tham sb
39/2020/HS-ST ngay 11 thang 02 nim 2020 ctia Toa an nhan dan thanh phd
Thanh Hoa.

Bi cdo : Nguyén Ngoc S (tén goi khac: Hoa), sinh naim 1960; PKHKTT va chd
d: SN 02 phé D, phuong B, thanh phd Thanh Hoa, tinh Thanh Hoa; nghé nghiép: Lao
dong tur do; trinh d van hoa: 7/10; dan toc: Kinh; gioi tinh: Nam; ton giao: Khong;
Qudc tich: Viét Nam; con éng Nguyén Ngoc C (chét) va ba Nguyén Thi T; vo la Vi Thi
O va 02 con, 16n sinh ndm 1985, nho sinh ndm 1988; tién an: Khong; tién su: Ngay
28/6/2019, Cong an phuong B, thanh phé Thanh Hoa xir phat hanh chinh vé hanh vi
danh bac; nhan than: thang 6/2014, Cong an phuong B, thanh phd Thanh Hoa xir phat
vi pham hanh chinh v& hanh vi “danh bac”; tam gitr, tam giam: Khong; bi cdo c6 mat tai
phién toa.

NOI DUNG VU AN:

Theo cdg tai liéu co trong hé so vu an va dién bién tai phién toa, noi dung vu
an dwoc tom tat nhuw sau:
Vao khoang 16h30 phut ngay 08/9/2019, Cong an phuong B, thanh phf) Thanh
Hoa bat qua tang tai SO nha 02 D, phuong B, thanh pho Thanh Hoa, 04 doi tuong
dang c6 hanh vi danh bac an tién dudi hinh thirc danh phom gom: Nguyén Ngoc S,
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Nguyén Thi T sinh nam 1960 trt tai SN 33 V, phuong L, quan K, thanh phé Ha Noi,
Nguyén Thi D sinh nim 1962 trt tai SN 10/11 A, phudng T, thanh phé Thanh Hoa,
Lé Thi H sinh nam 1972 tra tai SN 492 Q, phuong B, TP Thanh Hoa. Thu giit trén
chiéu bac s tién 620.000d (Sau trim hai muoi nghin dong), 52 cay bai ta lo kho, thu
giit trong ngudi cac dbi tuong 19.130.000d (Mudi chin triéu mot trim ba muoi nghin
dé)ng), va 02 dién thoai di dong (01 dién thoai Nokia, 01 dién thoai Iphone 6).

Qué trinh diéu tra xac dinh: Chiéu ngay 08/9/2019 Nguyén Thi T, Nguyén Thi
D dén s nha 02 D, phuong B, TP Thanh Héa an banh cudn. Tai day, T, D gip
Nguyen Ngoc S (1a chii nha) va Lé Thi H, cac ddi tuong ra nhau danh bac thing thua
bang tién voi hinh thirc dénh phom nén Nguyen Ngoc S sang cira hang tap hoa bén
canh mua mot bd bai ti lo kho vé dé cac dbi tuong choi bai, dén 16h30 cung ngay thi
bi Cong an phudng B bt qua tang.

Hinh thirc danh phom la dung chung 01 b bai ti lo kho 52 cay chia cho 04
nguoi choi m01 nguoi duoc 09 cay, nguoi chia duge 10 cay, s6 bai con lai dé o gitra.
Ket thic moi van bai, nguoi nao c6 tong sO diém cua cac cdy bai trén tay it nhat thi
vé nhat va thu tién cta nhitng ngudi choi con lai, con ngudi thir hai ndp cho ngudi
thir nhat 10.000d, ngudi thir ba ndp cho ngudi thir nhat 20.000d, nguoi tha tu ndp
cho nguoi thir nhat 40.000d, ngudi ndo ha duoc hét sé bai trén tay goi 1a U, nhiing
nguoi choi con lai phai ndp cho ngudi u 50.000d.

’ Vi s6 tién danh bac duogc XéNC dinh nhu sau: Co quan die~u tra da thu gilr tai
chiéu bac 620.000d, trong d6 Nguyén Ngoc S c6 80.000d, Nguyeén Thi D 100.000d,
Nguyén Thi T 360.000d va L& Thi H 80.0004.

Khi bat qua tang thu giit trong ngudi cac d6i twong 19.130.000d va 02 dién
thoai di dong. Trong d6 Nguyén Thi T c¢6 1.430.000d va 01 dién thoai Nokia da cfi,
Nguyén Thi D c6 7.200.000d va 01 dién thoai Iphone 6, L& Thi H c6 10.500.000d.
Qua diéu tra, d6i tuong T, D, H khai s6 tién trén, dién thoai cac doi twong khong
diing vao viéc danh bac do d6 co quan diéu tra da tra lai cho cac dbi tuong trén.

Péi véi cac d01 tuong Nguyen Thi T, Nguyén Thi D, Lé Thi H qua diéu tra
xac dinh khong co tién an, tién sy vé hanh vi danh bac, s6 tién tham gia danh bac

chua du dé truy ctru trach nhiém hinh sy do d6 co quan Cong an chuyén xir Iy hanh
chinh 1a phu hop.

Nguyen Ngoc S ngay 08/9/2019 tham gia danh bac voi tong sO tién thu duogc
tai chiéu bac s tién 620.000d tuy nhién ngay 28/6/2019 Nguyén Ngoc S bi Cong an
phuong B xtr phat hanh chinh vé hanh vi danh bac, do d6 hanh vi cia Nguyén Ngoc
S ¢4 pham vao khoan 1 Diéu 321 cua BLHS 2015.

Tai bin dn hinh sy so' tham s6 39/2020/HS-ST ngay 11/02/2020 ciia Toa dn
nhan dan thanh phé Thanh Hba da quyét dinh:

Tuyén bé: Bj cao Nguyén Ngoc S (tén goi khac: H) pham toi : “Panh bac”.

Ap dung: Khoan 1 Piéu 321; diém i, diém s khoan 1 Diéu 51; Piéu 38 cua Bo
luat hinh su.



X phat: Bi cdo Nguyén Ngoc S (tén goi khac: Hoa) 09 (chin) thang tu.
Thoi han chip hanh hinh phat ti tinh tir ngy bat thi hanh an.

Ngoai ra ban an so tham con tuyén vé an phi; xir y vat ching va gianh quyén
khang céo.

Tai Quyét dinh s6 03/VKS-KN ngay 20 thang 02 nam 2020cua Vién kiém sdt
nhan dan thanh pho Thanh Héa khang nghi phiic tham ban an so tham cua Toa an
nhan dan thanh pho Thanh Hoa véi ngi dung:

C6 sai sot trong qua trinh diéu tra, x4c minh tén goi clia bi cio. P& nghi Toa 4n
cap phuc thdm huy ban 4n so tham sb 39/2020/HSST ngay 11/02/2020 cta Tda én
nhan dan thanh phé Thanh Hoa dé diéu tra xac dinh lai tén goi ctia bi cdo 1a Nguyén
Ngoc H khong phai 1a Nguyén Ngoc S.

Tai phién toa phiic thim: Vién kiém sat nhan dan tinh Thanh Hoa giit nguyén
khang nghi va dé nghi Hoi dong xét xir phuc tham can ctr diém ¢ khoan 1 Diéu 355;
diém b khoan 1 Diéu 358 cua Bo luit td tung hinh sy huy toan bo ban an so tham dé
diéu tra, xac minh tén goi cua b cdo 1a Nguyén Ngoc H.

NHAN PINH CUA TOA AN:

Trén co so noi dung vu an, can cwr vao cdc tai liéu trong ho so da duoc tranh
tung tai phién toa, Hoi dong xét xur phuc tham nhdn dinh nhu sau:

[1] Sau khi xét xtr so tham, ban an s6 39/2020/HSST ngay 11/02/2020 cta Toa
an nhan dan thanh phd Thanh Hoéa bi Vién kiém sat nhan dan (VKSND) thanh phé
Thanh Hoa khang nghi trong thoi han quy dinh ctia B luat to tung hinh su, do d6 vu
an dugc xem xét lai theo thu tuc phtc tham.

[2] Xét ndi dung khang nghi cia VKSND thanh phd Thanh Hoéa thiy rang:

Theo Két luan diéu tra, Cdo trang va Ban 4n so tham thi vao khoang 16h30
phut ngay 08/9/2019, Céng an phuong B, thanh pho Thanh Hoéa bat qua tang tai
SN 02 B, phuong B, thanh phd Thanh Hoa 04 d6i tuong dang c6 hanh vi danh bac
an tién duéi hinh thirc danh ‘phom”, trong d6 co Nguyen Ngoc S, sinh nam 1960
(1a chi nha), thu trén chiéu s tién sb tién cac ddi tuong sir dung danh bac la
620.000d (Sdu trdam hai mwoi nghin dong). Do ngay 28/6/2019, Nguyén Ngoc S
d3 bi Cong an phuong B xt phat hanh chinh vé hanh vi danh bac, do d6 Nguyén
Ngoc S bi dua ra truy t6, x6t xir theo khoan 1 Piéu 321 cua B luat hinh sy nim
2015, cac doi twong con lai (Nguyén Thi T, Nguyén Thi D, L& Thi H) chua c6 tién
4n tién sy vé hanh vi cing loai nén bi xt phat hanh chinh.

Trong qua trinh diéu tra, cac tai liéu, chimg ct do Co quan Canh sat diéu tra
Cong an thanh phé Thanh Hoéa thu thap vé nhan than, tién su, 1y lich bi can tai dia
phuong noi bi cao cu tra déu thé hién ho va tén cta bi céo 1a Nguyén Ngoc S,
khong c6 tén goi khac. Do d6 Céo Trang ciia VKSND thanh phd Thanh Hoa dua ra
truy to trude Toa theo tén Nguyén Ngoc S. Tai phién toa so tham, bi cdo khai ngoai
tén Nguyén Ngoc S con co tén khac l1a Nguyén Ngoc H, nhung tén chinh 1a Nguyén
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Ngoc S, do d6 Ban 4an so thdm ghi tén cta bi cao 13 Nguyén Ngoc S (tén goi khac:
H).

Tuy nhién, sau khi xét xir so tham, ngay 13/02/2020, bi cdo dén VKSND
thanh phd Thanh Hoa xuét trinh H khau gia dinh va Chimg minh nhan dan déu thé
hién tén 12 Nguyén Ngoc H ma khong phai 1a Nguyén Ngoc S. VKSND thanh phd
Thanh Hoéa di phéi hop v6i Cong an Phudng B tién hanh xac minh tai T6 dan pho 2,
phudng B, thanh phd Thanh Héa noi bi céo ding ky nhan khau thuong tra thi bi cao
chi c6 tén Nguyén Ngoc H, khong co tén goi khac.

Nhu vay trong qua trinh diéu tra dd c6 sai sOt trong viéc xac minh tén goi cia
bi cdo, din dén viéc Toa an cép so thAm dua ra xét xr v4i tén goi cua bi cdo la
Nguyén Ngoc S 1a chua du cin ctr. Toa an cap phuc tham can chap nhan khang nghi
cia VKSND thanh phd Thanh Héa hily ban 4n so tham dé diéu tra x4c dinh lai vé tén
goi clia bi c40 theo quy dinh cta B ludt t6 tung hinh su.

[5] V& an phi: Toa an cap phtc tham xir hity ban an so thim do ¢6 khang nghi
cua Vién kiém sat nén bi cao khong phai chiu an phi hinh su phic tham.

Vi cac lé trén,
QUYET PINH

- Cén ct: diém ¢ khoan 1 Diéu 355; diém c khoan 1 Diéu 358 ctia B9 luat T6
tung hinh su. Chép nhan khang nghi cta Vién kiém sat nhan dan thanh phé Thanh
Hoa, hity ban 4n so tham sé 39/2020/HS-ST ngay 11/02/2020 cta Tda 4n nhan dan
thanh ph Thanh Hoa dé diéu tra xac dinh lai tén goi ctia bi cdo 1a Nguyén Ngoc Hoa
hay Nguyén Ngoc S theo quy dinh ctia Bo luat t6 tung hinh su.

- An phi hinh sy phtc tham: Bi cdo khéng phai ndp.
Ban 4n phtic thAm c6 hiéu luc ké tir ngdy tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
. THAM PHAN-CHU TOA PHIEN TOA
- TAND cap cao tai Ha Noi; :

- VKSND tinh Thanh Ho3;

-VKSND TP. Thanh H0éa;

- TAND TP.Thanh Héa;

- CATP. Thanh Hdéa;

- Chi cuc THADS TP. Thanh Hoa;

- Bi céo‘;

- Luu ho so;VP; Toa HS. Nguyén Thi Chinh






