TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc 1ap - Tw do - Hanh phuc

Ban an s6: 58/2022/DS-PT
Ngay 31-3-2022
VIV tranh chap hop dong mua ban
hang hda vé thyc hién nghia vu
thanh toan

] ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phan Hgi dang xét xi phac tham gém co:

Tham phéan — Chai toa phién toa: Ba Nguyén Ngoc Mai

Céac Tham phan: Ba Huynh Thi Thanh Tuyén
Ong Nguyén Trung Diing

- Thu ky phién toa: Ba Nguyén Thi Dung - Thu ky Toa an nhan dan tinh
Binh Duong.

- Pai dign Vién Kiém sat nhan dan tinkh Binh Dwong tham gia phién
tda: Ba Pang Ha Nhung - Kiém sat vién.

Trong cac ngay 25 va 31 thang 3 nam 2022, tai tru sé Toa &n nhéan dan
tinh Binh Duong xét xir phic tham cong khai vy an dan sy thu ly sé:
335/2020/TLPT-DS ngay 13/11/2020 vé viéc “tranh chap hop dong mua ban
hang hda vé thuc hién nghia vu thanh toan”.

Do Ban an dan su so tham s6 60/2020/DSST ngay 15/9/2020 cua Toa
an nhan dan thi xa T, tinh Binh Duong bi khang cédo, khang nghi.

Theo Quyét dinh dua vu &n ra xét xi phic tham s6 22/2021/QDPT-DS
ngay 15/01/2021, Thong bao m¢ lai phién toa so 01/2022/TB-TA ngay
17/01/2022, giira cac duong su:

- Nguyén don: Ba Pham Thi N, sinh nim 1957; dja chi: S6 036 khu phd
H, phuong T, thi x& T, tinh Binh Duong.

Nguoi dai dién hop phap: Ong Duong Puc V, sinh nim 1992; dia chi:
234/14 khu phé 2, phuong T, thanh phd B, tinh Péng Nai va ba Tran Thi Anh T,
sinh ndm 1994; dia chi: Khu phd 7, phuong U, thi x4 T, tinh Binh Duong; 1a
nguoi dai dién theo uy quyén (Hop dong ay quyén ngay 29/6/2020).

- Bj don: Ba Nguyén Thi S, sinh nim 1966; dia chi: Khu phé P, phuong P,
thi xa T, tinh Binh Duong.
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Nguoi dai dién hop phép: Ong Pao Puc N, sinh nim 1991; dia chi: S6
nha 204 to 5, khu phé 4, phuong V, thi Xa T, tinh Binh Duong; 1a nguoi dai dién
theo uy quyén (Giay uy quyen ngay 23/12/2019).

- Nguroi ¢6 quyén loi, nghia vu lién quan:

+ Ong Nguyén Kim S, sinh nam 1954; dia chi: S6 036 khu phé H, phuong
T, thi X T, tinh Binh Duong;

+ Ong Bui Pinh H, sinh nim 1987; dia chi: T 7, 4p 1B, x4 P, huyén P,
tinh Binh Duong;

- Nguroi khang cdo: Nguyén don ba Pham Thi N.

- Nguoi khang nghi: Vién truong Vién [(iém sat nhan dan thi xa T khang
nghi theo Quyét dinh khang nghi phic tham so 19/QDBKN/VKS-DS ngay
29/9/2020.

NQI DUNG VU AN:

- Theo don khéi kién, ban tir khai, qué trinh gidi quyét vu an va tai phién
toa, nguyén don ba Pham Thi N va nhitng nguwoi dai dién theo iy quyen cua
nguyén don trinh bay:

Ba N lam dai ly cip 01 Proconco tir nam 1997 cho dén nay. Chirc ning
kinh doanh chinh 1a phan phéi thtc 4n chin nudi nhan hiéu Cam Con Co dén
cac dai ly cap 02 (trong d6 c6 ba S — Ctra hang T4n Hung). Nguyén tic thanh
toan 1a thanh toan gdi dau (giao hang chuyén tha hai thi lay tién chuyén tht
nhat). Vi hai bén lam an chung d3 gan 20 ndm (tir 2004 dén nay) nén trong
nhiing lac nganh chan nudi gap khoé khan do dich bénh, rét gia, v.v... nén ba N
c6 chap nhan cho ba S cham thanh toan mot s dot hang va tra dan thanh nhiéu
lan. Tuy nhién, trén nguyén tac 1a khi giao hang déu budc ba S phai ky nhan
hang nén 1ap thanh bang sau day:

s6 L] NG g g
Nam | TT | Ngay Thanh tien thanh , No
lwong . thanh toan
toan
2015 | 1 | 25-12-15 | 402 93,439,000 - 0 93,439,000
2 | 15-01-16 | 380 91,228,000 | 01-02-16 | 100,000,000 | 84,667,000
3 | 04-02-16 | 360 83,050,000 | 29-02-16 | 100,000,000 | 67,717,000
2016 | 4 | 03-03-16 | 364 86,774,000 | 24-03-16 | 100,000,000 | 54,491,000
5 | 26-03-16 | 410 93,380,000 - 0 147,871,000
6 |19-04-16 | 385 91,343,000 | 09-05-16 | 100,000,000 | 139,214,000




7 | 11-05-16 | 346 80,580,000 - 0 219,794,000
8 | 20-05-16 | 80 18,140,000 13’11%06_ 200,000,000 | 37,934,000
9 | 02-06-16 | 449 | 103,860,000 | 15-07-16 | 100,000,000 | 41,794,000
10 | 21-06-16 | 380 88,525,000 | 11-08-16 | 100,000,000 | 30,319,000
11 | 16-07-16 | 376 90,770,000 | 01-09-16 | 100,000,000 | 21,089,000
12 | 08-08-16 | 390 93,658,000 | 04-10-16 | 105,000,000 | 9,747,000
13 | 27-08-16 | 396 94,105,000 | 07/-11-16 | 100,000,000 | 3,852,000
14 | 20-09-16 | 441 | 106,764,000 - 0 110,616,000
15 | 11-10-16 | 477 | 112,897,000 - 0 223,513,000
16 | 28-10-16 | 467 | 109,863,000 - 0 333,376,000
17 | 27-11-16 | 468 | 110,123,000 | 20-12-16 | 110,123,000 | 333,376,000
18 | 19-12-16 | 448 | 105,553,000 | 15-01-16 | 105,553,000 | 333,376,000
2017 | 19 | 25-12-17 | 350 86,505,000 - 0 419,881,000
20 | 19-04-18 | 327 84,509,000 | 27-05-18 | 100,000,000 |404,390,000
21 | 14-06-18 | 352 88,355,000 | 30-07-18 | 100,000,000 | 392,745,000
22 | 07-08-18 | 321 83,030,000 | 29-09-18 | 100,000,000 | 375,775,000
oL 23 | 27-09-18 | 367 94,175,000 | 06-01-19 | 100,000,000 | 369,950,000
24 | 13-11-18 | 349 89,945,000 | 24-02-19 | 100,000,000 | 359,895,000
25 | 28-12-18 | 340 93,835,000 | 02-04-19 | 100,000,000 | 353,730,000
26 | 26-01-19 | 390 91,580,000 | 01-06-19 | 100,000,000 | 345,310,000
27 | 26-02-19 | 363 92,045,000 | 30-07-19 | 100,000,000 | 337,355,000
2019 | 28 | 27-03-19 | 387 98,230,000 - 0 435,585,000
29 | 27-04-19 | 270 70,150,000 - 0 505,735,000
30 | 28-05-19 | 350 78,590,000 - 0 584,325,000
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27-06-19 | 271 71,623,000

655,948,000

Tong
cong

2,776,624,000

2,120,676,000

655,948,000

Trén phuong dién hop tac 1am an giita hai bén, ba S di c6 gan 20 nim
mua hang caa ba N, cho nén gitta hai bén trong lic cap thiét thi ba S goi dit
hang cho ba N qua dién thoai, ba N béo cho tai xé dén lay hang tryc tiép tai kho
nha may Ca4m Con Co (c6 hoa don chung tir xuat hang) va giao hang thang cho
ba S (c6 ky nhan hang). Viéc giao nhan hang déu cé ba S ky vé sé luong hang
nhap mdi dot, ba S c6 mua hang cua ba N va chua thuc hién nghia vy thanh
toan.

Pong thoi, c4c tai liéu hoa don xuét hang cua kho Cong ty Cam Con Co,
dudi su chung kién va truc tiép tham gia giao hang ctia nhan vién quan Iy khu
vue, ngudi truc tiép giao hang 1 tai xé xe tai déu khang dinh 12 ba S da c6 nhan
hang. Néu ba S khang dinh 1a da tra tién day du cac dot hang da nhan thi nguyén
don yéu cau ba S c6 nghia vu phai chitng minh cho viéc thanh toan cua minh.

Nhan thay ba S mua hang hoa caa ba N nhung khong thyuc hién nghia vu
thanh toan 1a vi pham nghia vu, xam pham quyén va loi ich hop phap cua
nguyén don, do d6 nguyén don ba Pham Thi N khéi kién budc ba Nguyén Thi S
phai tra cho ba N sé tién ng 1a 655.948.000 déng (Sau trim nim muoi lam triéu
chin trim bén muoi tdm nghin ddng).

Tai phién tda so tham, dai dién nguyén don xin rat mot phan yéu cau khoi
kién, khdng yéu cau bj don thanh toan sd tién mua cam ngay 28/5/2019 véi s6
tién 1a 78.590.000 dong, s6 tién no con lai nguyén don yéu cau bj don phai thanh
toan cho nguyén don 1a 576.858.000 dong. Pong thoi bo sung yéu cau khoi kién
vé viéc budc bi don phai thanh toan tién 14i trong thoi gian tir ngay 20/6/2019
dén ngay 27/8/2020 13 67.358.433 ddng.

- Qua trinh gidgi quyét vu &n va tgi phién tda, nguwoi dai dién theo iy
quyén cua bi don ba Nguyén Thi S la éng Dao Burc N trinh bay:

Bi don khong dong y vai ¥ kién cia nguyén don, giita ba N va ba S c6
mua ban cam nhung hoan toan khong c¢6 hop ddng nao chi tiét nhu y kién coa
nguyén don, ba S khdng phai 1a dai Iy cap 2, ba S chi 1a cira hang mua ban thirc
an chin nudi, khi ba S ¢6 nhu ciu mua hang thi ba S goi cho ba N, ba N giao
hang qua nha ba S thi ba S thanh toan tién mua hang ngay theo sé luong hang
hoa ma khong bao gio co thoa thuan ng cho ky sau. Khi ba S thanh toan cho ba
N thi khdng 1am giay to gi, ba S nhan hang sé thanh toan luén cho tai xé hoic
giao cho ba N. Khi nhan hang ba S c6 ky nhan s6 bao cam nhung hién nay
khdng nhé bao nhiéu 1an va thanh toan tién ludn cho tai xé (6ng H 1a con ré cua
ba N) hoic giao cho ba N, khi giao tién khong c6 ky nhan gi, tat ca thoa thuan
mua bén 1a giao hang va thanh toan tién ngay sau khi nhan hang, hoan toan
khong c6 no s6 tién nhu nguyén don trinh bay. Ba S xac dinh 1a thanh toan ngay
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sau khi nhan hang, cu thé 1a giao cho tai xé, lic nao ba N di chung vai tai xé thi
giao tién truc tiép cho ba N, viéc giao tién khong ky nhan, ba S xac dinh mua
ban theo timg dot giao hang, nhan hang thanh toan, khdng phai 1a hop déng cho
nén khong yéu cau ky nhan. Viéc nguyén don trinh bay 1a mua ban voi nhau trén
20 nam la khong dang vi ba S hoan toan khéng gap kho khan trong kinh doanh,
l6i trinh by cua nguyén don xac dinh 1a khdng hop ly. Méi dot giao hang la mot
hop ddng, nhung nguyén don xéac dinh la cong don theo thoi gian thi la khong
hop Iy vi ba S da giao dua sé tién ngay sau khi nhan hang.

Bi don ba Nguy&n Thi S xac dinh 1a khéng c6 thiéu cac khoan ng nhu ba
Pham Thi N tﬁnh bay. Viég: ba N khai kién ba S 1a khong dung su that nén bi
don khong chap nhan yéu cau khai kién cua ba Pham Thi N.

- Nguoi ¢ quyén loi, nghia vu lién quan dng Nguyén Kim S (chong ba N)
trinh bay:

Ong S thong nhat véi loi trinh bay va yéu cau cia nguyén don ba Pham
Thi N, dé nghi Toa an gial quyét vu an theo quy dinh phap luat. Do ban cong
viéc, ong Sang c6 don dé nghi Toa an giai quyét vu an vang mat 6ng sudt qua
trinh t tung.

- Ngueoi ¢6 quyén loi, nghia vu lién quan éng Bii Pinh H trinh bay:

Ong H khéng c6 quan hé gi véi ba N va ba S ma chi 1a tai xé xe tai cho
cam cho dai ly Pham Thi N nén c6 quen biét ba N, ba S. Ong H dugc ba N thué
i xe tai ldy cdm cho ba N va giao cho cac ctra hang, trong d6 c6 giao cam cho
ba S. Khi ba N goi dién b&o can giao hang thi 6ng H dén nha ba N liy s giao
hang, cd lic cha ba N di ciung dén kho caa Cong ty lay cam. Tai kho Cong ty,
6ng H cung quan ly kiém dém sé luong bao cam cho 1én xe tai va cho di giao
cho céc cira hang theo so6 cua ba N. Viéc kiém dém hang hoa do ca hai bén vira
boc d& vira dém va ba S nhan hang. Khi giao hang cho ba S, éng H khong lap
bién ban giao nhan hang ma can cr vao s6 cua ba N. Sau khi giao di s6 lugng
hang cho ba S theo s6 caa ba N thi dng H yéu cau ba S phai ky tén vao so6. Ba S
chi ky tén cha khdng ghi ho tén vi 12 chd 1am an quen biét tir 1au. Trong s6 ghi
tén nguoi nhan hang la ba S vi ba N ghi theo tén cua chdng ba S 1a éng S, ong H
va ba N thuong hay goi ba S 1a “co S”. Do do mdi khi giao hang, 6ng H déu cin
ctr vao sb cua ba N ghi “co S” th1 biét 12 s6 hang d6 duoc giao cho ba S. Sau khi
ky nhan day du thi 6ng H dem vé giao lai s6 cho ba N. Ong H xéac dinh chir ky
trong s6 cia ba N nhitng lan giao nhan hang déu 1a chir ky cua ba S ky nhan
hang do 6ng H truc tiép giao. Con viéc thanh toan tién giita hai ba dugc thuc
hién sau khi 6ng H giao hang va do céac bén tu thoa thuan. Ong H khong nhan
tién hang tir ba S. Céc bén giao nhan tién hang nhu thé nao thi 6ng H khong biét.
Ngoai ra 6ng Hung khong biét noi dung nao khac. Do ban cong viéc, 6ng H c6
don dé nghi Toa an giai quyét vy an vang mat dng suét qua trinh t6 tung.

Tai Ban an dan su so tham sb 60/2020/DSST ngay 15/9/2020 cua Toa
an nhan dan thi xa T, tinh Binh Duong da quyét dinh:
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1. Khéng chip nhan yéu cau khoi kién cia nguyén don ba Pham Thi N
vé Vviéc yéu cau thuc hién nghia vu thanh toan ddi véi bi don ba Nguyén Thi S.

2. Dinh chi mot phan yéu cau khoi kién ciia nguyén don ba Pham Thi N
vé viéc khong yau cau ba Nguyén Thi S thanh toan sé tién 1a 78.590.000 dang.

Ngoai ra, ban an con tuyén vé chi phi td tung, an phi va quyén khang co
theo quy dinh cta phép luat.

Sau khi tuyén an, nguyén don ba Pham Thi N ¢6 don khang cao toan bo
ban an so tham, d& nghi sira ban 4n so tham theo huwéng chap nhan yéu cau
khoi kién cia nguyén don va Vién truong Vién Kiém sat nhan dan thi xa T
khang nghi toan bd ban an so tham.

Tai phién toa phic tham:

Nguyén don van giir nguyén yéu cau khai kién va yéu cau khang céo; bi
don khong dong y véi yéu cau khoi kién va yéu cau khang céo cua nguyén don;
cac duong su khong thoa thuan duoc véi nhau vé viéc giai quyét vy an.

Y kién cua Pai dién Vién Kiém sat tai phién toa:

Ve t6 tung: Nhiing nguoi tién hanh t6 tung va tham gia t0 tung da thyc
hién dtng quy dinh cua B6 luat To tung dan su tai Toa an cap phac tham.

Vé nodi dung: Nguyén don va bi don cung thira nhan giita nguyén don va
bi don ¢6 quan hé mua ban hang héa la cam “Con C0” theo hinh thirc thoéa thuan
miéng. Khi bi don can hang héa dé ban thi goi dién thoai cho nguyén don kéu
chd hang héa 1a cam dén ctra hang “Tan Hung” cta bi don dé giao hang, mdi lan
nguyén don giao cam thi bi don déu nhan hang va ky vao sb giao hang do
nguyén don 13p, trong s6 ndy thé hién s6 lurong hang va s6 tien hang phai thanh
toan. Pay la tinh tiét khéng phai chimg minh theo quy dinh tai Piéu 92 B¢ luat
T6 tung dan su. Nguyén don cho rang da giao hang day du theo yéu cau mua
hang cua bi don, phuong thirc thanh toan 1a nguyén don va bi don cung tinh toan
véi nhau, sau khi nhan hang thi bi don dén nha nguyén don thanh toan cho
nguyén don, ciing c6 1an nguyén don qua nha bi don doi tién, khi thanh toén thi
nguyén don c6 ky nhan vao so do bi don 1ap va giit s6 ny, tinh dén thoi diém
thang 6 ndm 2019 bi don con ng nguyén don s6 tién 576.858.000 dong. Bi don
nhan hang c6 ky xac nhan so luong hang da nhan va s6 tién hang phai thanh
toan cho nguyén don, bi don cho rang s6 ma nguyén don giao nop cho Toa an
khong phai 1a s6 ma bi don da ky nhung bi don khong cung cap chung ca chung
minh. Tai cap phlc tham, ngay 02/3/2021, dai dién nguyén don c6 don yéu cau
trung cau giam dinh chir ky caa bi don. Theo Két luan giam dinh s6 4263/C09B
ngay 27/12/2021 cua Phan vién Khoa hoc hinh su tai Thanh phé H6 Chi Minh
thé hién: Chit ky & phan néi dung dé ngay 20/9/2016, ngay 11/10/2016, ngay
18/10/2016, ngay 27/4/2019 va ngay 27/6/2019 trén tai liéu can giam dinh so
véi chir ky dang tén Nguyén Thi S trén tai liéu mau Ia do cling mot ngudi viét
ra. Chir ky dudi muc: “Ngugi nhan” & phan noi dung dé ngay 27/4/2019 va ngay
28/5/2019 trén tai liéu can giam dinh so véi chir ky dang tén Nguyén Thi S trén
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tai liéu mau khong phai 1a do cuing mot nguoi viét ra”. Bi don thdng nhit di voi
két luan giam dinh va khong yéu cau giam dinh lai. Tai phién toa phdc tham, bj
don xac dinh co6 truong hop dot hang sau thanh toan cho dot hang trudc va khi
nhan hang ma chua thanh toan thi bi don cd ky nhan hang va dén ngay
30/7/2019 bi don chi con ng lai nguyén don theo noi dung chét no do nguyén
don ghi ngay 30/7/2019 véi sé tién 1a 3.479.000 dong. Nhu vay chit ky trong sb
giao hang cac ngay 20/9/2016, 11/10/2016, 18/10/2016, 27/4/2019, va
27/6/2019 duoc xac dinh 14 cua bi don. Bi don xac dinh d4 thanh toan tién hang
nhung khong cung cap chung ci ching minh da thanh todan ma chi dya vao
chung ctr do bén nguyén don cung cip dé xac dinh con no nguyén don
3.479.000 dong (theo Bt luc - BL 34) 1a s6 tién ng con lai caa ndm 2017 13 mau
thuan véi trinh bay cua bi don. Ngoai ra, d6i véi khang nghi yéu cau xem xét tu
cach t tung cua chong ba S, tai phién toda phlc tham, nguyén don xac dinh chi
mua ban cam véi ba S va chi khoi kién ba S, bi don xac dinh chong ba S khong
c6 tham gia vao viéc mua ban cam, cac chir ky nhan hang cling do mét minh ba
S ky do d6 khong can thiét xem xét tu cach to tung cua chong ba S ciing nhu
trach nhiém lién d6i ddi véi khoan tién hang ma ba S chua thanh toan. Tir nhitng
co sO trén, dé nghi Hoi dong xét xir chap nhan khang céo cua nguyén don va
khang nghi caa Vién truong Vién Kiém sat nhan dan thi xa T, stra ban an so
tham, chap nhan mot phan yéu cau khai kién cua nguyén don, ddi voi mot phan
yéu cau nguyén don da rat thi cAp so tham dinh chi la phu hop.

Sau khi nghién ctru céc tai liéu, chig ctr ¢6 trong ho so vu an, 161 trinh bay
tranh luadn cua cac duong su tai phién toa, y kién ctua dai dién Vién Kiém sat,

NHAN PINH CUA TOA AN:

[1] Vé t6 tung:

[1.1] Nguoi co quyen loi, nghia vu lién quan dng Nguyén Kim S va 6ng
Bui Pinh H ¢ yéu cau glal quyét ving mit, can ctr Diéu 296 Bo luat T tung
dan sy, Toa an giai quyét vang mit cac duong sy néu trén.

[1.2] Vé quan hé phép luat tranh chap: Tai phan nhan dinh cua ban an so
tham xac dinh quan hé phap luat tranh chap gitta nguyén don va bi don 1a tranh
chap hop déng mua ban hang héa 1a dung véi ban chat ndi dung tranh chap giira
hai bén, tuy nhién phan dau ban &n va phan quyét dinh lai xac dinh yéu cau thyuc
hién nghia vu thanh toan 1a chua c6 sy thdng nhat vé quan hé phap luat tranh
chap, do dé can diéu chinh lai quan hé phap luat tranh chap Ia tranh chap hop
d6ng mua ban hang héa vé thuc hién nghia vu thanh toan cho phu hop.

[2] Vé noi dung:

[2.1] Nguyén don khéi kién bi don yéu cau bi don thanh toan sé tién hang
(mua cam) con no 1a 576.858.000 dong va tién lai tir ngay 20/6/2019 dén ngay
27/8/2020 1a 67.358.433 ddng. Bi don xac dinh khéng con thiéu cac khoan no
nhu nguyén don trinh bay nén bi don khong dong y vai yéu cau khai kién cua
nguyén don.
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[2.2] Toa an cap so thdm di tuyén xtr khong chap nhan yéu cau khaoi kién
néu trén cua nguyén don va dinh chi mot phan yéu cau khai kién nguyén don da
rdt yéu cau. Nguyén don khang cdo ban an so tham ddi véi phan yéu cau khong
duoc Toa an chip nhan va yéu cau tinh 13i dén thoi diém xét xt phic tham trén
sb tién ng. B4i véi phan dinh chi do rit yéu cau khoi kién vai sb tién mua cam
ngay 28/5/2019 1a 78.590.000 dong thi tai phién toa phic tham nguyén don xéac
dinh khéng khang c4o nén noi dung phan dinh chi yéu cau khoi kién da phat
sinh hiéu lyc ké tir ngay hét thoi han khang céo, khang nghi.

[2.3] Xét khang céo ctia nguyén don:

[2.3.1] Nguyén don xac dinh viéc mua ban cam gitra nguyén don va bi
don duoc thyc hién thong qua dat hang bang dién thoai: Bi don dat hang qua
dién thoai thi nguyén don cho tai xé giao hang tryc tiép cho bi don, bi don c6 ky
nhan s6 lugng hang vao s6 cia nguyén don, mdi lan giao hang la mot hop dong,
viéc thanh toan thi thyuc hién theo hinh thirc géi dau (giao hang chuyén thtr hai
thi Iy tién chuyén thir nhat).

[2.3.2] Bi don thtra nhan co6 viéc mua ban cam véi nguyén don, viéc mua
ban khong ¢ hop dong ma qua dién thoai, khi bi don can mua hang thi goi dién
cho nguyén don va nguyén don giao hang, mdi lan giao hang la mot hop déng;
viéc thanh toan dugc thuc hién Ny sau khi nhan hang, khéng ky xac nhan vé
giao nhan tién ma thanh toan Ny cho tai xé (6ng H — con ré nguyén don) hoic
giao cho nguyén don khi cd nguyén don di cung xe. Khi nhan hang bi don co6 ky
nhan s6 lugng bao cam nhung véi tai liéu 1a 02 s6 giao hang do nguyén don
cung cap thi khong phai chit ky cua bi don.

[2.3.3] Tai phién toa phuc tham ngay 01 thang 02 nam 2021, ngudi dal
dién theo uy quyen ctiia nguyén don dé nghi trung cau giam dinh Chu Ky cia bi
don trén hai s6 giao nhan hang d6i véi cac ngay 20/9/2016, 11/10/2016,
28/10/2016, 27/3/2019, 27/4/2019, 27/6/2019 va 28/5/2019.

[2.3.4] Theo Két luan giam dinh s6 4263/C09B ngay 27/12/2021 cua Phan
vién khoa hoc hinh su tai Thanh pho H6 Chi Minh thé hién nhu sau:

- Mau can giam dinh: S6 giao hang trong do6 c6 trang ghi ngay 20/9/2016,
11/10/2016, 28/10/2016 (ky hi¢u Al) va So giao hang trong doé co6 trang ghi
ngay 27/3/2019, 27/4/2019, 27/6/2019, 28/5/2019 (ky hi¢u A2);

- Tai lieu mau so sanh: To khai chu:ng minh nhan dan ghi tén Nguyen Thi
S (ky hiéu M1); Gidy uy quyén dé ngay 23/12/2019 — ba S uy quyen cho ong
Pao Bac N (ky hiéu M2); Hop ddng tang cho quyén sir dung dit dé ngay
15/6/2020 — ba S, 6ng Huynh Vian S tang cho cac con la Huynh Yén N, Huynh
Tan H (ky hiéu M3).

- Két luan giam dinh:

1. Chir ky ¢ phan noi dung d& ngay 20/9/2016, 11/10/2016, 28/10/2016
trén tai liéu can giam dinh Ky hiéu Al va ngay 27/3/2019, 27/4/2019, 27/6/2019



9

trén tai ligu can giam dinh ky hiéu A2 so véi chit ky dang tén Nguyén Thi S trén
tai liéu mau so sanh ky hiéu M1, M2, M3 la do cung mot nguoi Ky ra.

2. Chir ky dudi muc: “Nguoi nhan” & phan noi dung dé ngay 28/5/2019
trén tai liéu can giam dinh ky hiéu A2 so véi chir ky dung tén Nguyen Thi S trén
tai liéu mau so sanh ky hiéu M1, M2, M3 la khdng phai do cung mét nguoi ky
ra.

[2.3.5] Toa an da thong bao két luan giam dinh cho nguoi dai dién theo ay
quyén cua bi don, dai dién bi don théng nhét véi két qua giam dinh va khdng
yéu cau giam dinh lai. Tai phién toa phlc tham, nguoi dai dién theo uy quyén
cua bi don x4c dinh bi don c6 ky vao sé nhan hang cua nguyén don nhung cac
noi dung vé sé lugng va gia tién theo yéu cau cia nguyén don thi bi don khong
thtra nhan.

[2.3.6] Nhu vay, tir nhitng trinh bay ctia duong sy va ching ctr néu trén co
co sO xac dinh gitta nguyén don va bi don c¢6 mua ban cam vé&i nhau tir nhiéu
nam, tir sau ngay 27/6/2019 khéng con mua ban nira. Bi don c6 ky nhan vao so
giao hang cua nguyén don vao cac ngay 20/9/2016, 11/10/2016, 28/10/2016,
27/3/2019, 27/4/2019, 27/6/2019 nén bi don 13 nguoi nhan hang ddi véi sb
lrong cam dugc ghi nhan trong cac ngay néu trén.

[2.4] Xét khang c4o cua nguyén don ddi véi cac dot giao hang ngay
20/9/2016, 11/10/2016, 28/10/2016:

[2.4.1] Theo bién ban di chat ngay 29/7/2020 (BL 138-139) va tai phién
toa so tham, bj don c6 yéu cau Toa an ap dung thoi hiéu khoi kién. Theo quy
dinh tai Biéu 184 B6 luat T tung dan sy, Toa an ap dung quy dinh vé thoi hiéu
khoi kién d6i voi yéu cau khai kién ctia nguyén don.

[2.4.2] Cac bén tranh chap vé viéc thanh toan tién hang, phat sinh tir giao
dich hop d6ng mua ban hang héa. Nguyén don va bi don déu thira nhan mdi don
hang 1a mot hop dong (bién ban dbi chat ngay 29/7/2020 - BL 139), diéu nay la
phl hop Véi cac quy dinh vé giao dich dan sy quy dinh tai cac Piéu 121, 124,
388 B luat Dan sy nam 2005, tuong Gng Véi cac Dicu 116, 119, 385 Bo luat
dan sy nam 2015.

[2.4.3] D6i véi cac giao dich hop ddong mua ban ngay 20/9/2016,
11/10/2016, 28/10/2016 do phét sinh trong thoi gian Bo luat Dan sy nam 2005
c6 hiéu lyc nén theo quy dinh tai diém ¢ khoan 1 diéu 688 B¢ luat Dan sy nim
2015 ap dung quy dinh caa Bo luat Dan sy nim 2005. Theo quy dinh tai Diéu
427 B6 luat Dan sy nam 2005: “Thoi hiéu khéi kién dé yéu cdu Tod an gidi
quyét tranh chap hop dong dan su la hai nam, ké tir ngay quyen va loi ich hop
phap cua ca nhan, phap nhan, cac chu thé khac bi xam pham”. Vé thoi diém
nguyén don biét quyen va lgi ich hop phap cua minh bi xam pham: Nguyén don
xac dinh thanh toan tién géi dau, nhung bi don xac dinh thanh toan khi nhan
hang, hai bén chi cé thoa thuan miéng nén chi c6 co so xac dinh thoi diém tra
tién 1a vao thoi diém giao hang theo quy dinh tai Diéu 438 Bo luat Dan su nim
2005: “Bén mua phdi tra di tién vao thoi diém va tai dia diém da théa thudn,
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néu khdng cé théa thudn thi phdi tra du tién vao thoi diém va tai dia diém giao
tai san”. Nhu vay, thoi diém nguyén don biét quyén va loi ich hop phép cua
minh bi x&m pham 14 thoi diém giao hang cho bi don. Ddng thoi, theo 1oi trinh
bay ctia nguyén don va cac chang cit do bén nguyén don cung cép lién quan dén
viéc chdt no 1 céc s ghi chép no thi nguyén don chdt no tién hang timg nam,
khdng 6 viéc chuyén no tir nim trudc qua nim sau. Trong cAc tai liéu chang ctr
c6 trong hd so vu an do nguyén don ndp dén thoi diém xét xa phic tham, khdng
c6 tai liéu, chitng ctr nao thé hién hai bén c6 ky xac nhan chét lai s6 no tién hang
ctiia nim 2016. Nguyén don cho rang 03 dot hang bi don d3 ky nhan nhung dén
nay chua thanh toan do d6 bi don phai c¢6 nghia vu thanh toén tién hang con ng
cho nguyén don. Tuy nhién, ngoai ching cir bi don c6 ky nhan hang thi nguyén
don khong c6 chiing ctr bi don xac nhan con ng tién hang. Do d6, Hoi dong xét
Xt xem xét cac ching ctr do nguyén don ndp dé chap nhan hoic khong chap
nhan yéu cau cua nguyén don. Di voi giao dich phat sinh tir ngay 20/9/2016,
11/10/2016, 28/10/2016 nhung dén ngay 26/11/2019 nguyén don mdi nop don
khoi kién 1a da hét thoi hiéu khoi kién theo quy dinh tai Diéu 427 B luat Dan
su nam 2005. Tai cdp so tham va phlc tham, nguyén don khéng cung cap duoc
ching cu bi don ky Xac nhan ng tién hang cua nguyén don ma chi c6 ching cu
do nguyén don tyu ghi sb tién ng nam 2016, bi don khong thura nhan s6 no nay.
Do d6, Toa an cap so tham d3 bac yéu cau khai kién cua nguyén don ddi véi sb
tién hang 03 dot ndm 2016 néu trén 1a phu hop.

[2.4.4] Déi véi cac giao dich mua ban cam ngay 27/3/2019, 27/4/2019,
27/6/2019 thi ap dung quy dinh cua B¢ luat Dan sy nam 2015 (co hiéu luc tir
ngay 01/01/2017). Theo quy dinh tai Diéu 429 Bo luat Dan sy nam 2015: “Thoi
hiéu khai kién dé yéu cau Toa an giai quyét tranh chap hop dong la 03 nam ké
tir ngay nguoi ¢4 quyén yéu cau biét hogc phai biét quyén va loi ich hop phap
cza minh bi xam phgm . Ngay 26/11/2019, nguyén don khoi kién doi véi cac
giao dich ngay 27/3/2019, 27/4/2019, 27/6/2019 la con trong thoi hiéu khoi
Kién.

[2.4.5] Tai phién tda phlc tham, nguoi dai dién hop phap cua bi don xac
dinh thdng nhat cac chir ky vao cac ngdy nhan hang 27/3/2019, 27/4/2019 va
27/6/2019 nhu két luan giam dinh di néu la cua bi don. Nhu vdy, nghia vu
ching minh di thanh toan cac dot hang néu trén 1a thuoc vé bi don. Nguoi dai
dién cua bi don cho ring di thanh todn tién hang nam 2019 cho nguyén don
nhung khong dua ra duoc chiing cir chung minh da thanh toan tién hang sau khi
hai bén cham dut moi giao dich mua ban cam. Do do, c6 co s chap nhan loi
trinh bay cua nguyén don vé viéc yéu cau bi don thanh toan tién hang cho
nguyén don d6i véi s6 luong hang Ky nhan vao cac ngay 27/3/2019, 27/4/2019,
27/6/20109.

[2.4.6] V& s6 tién thanh toan:

[2.4.6.1] Theo trinh bay ciia nguyén don tai cp phtc tham thi: “Gia tien
ma ba S phai thanh toan bang véi gia tien ma ba N lay hang tir kho cua
Proconco va tién vdn chuyén. Sau do Cong ty sé thanh toan lai % chiet khau cho
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ba N theo gia trj thanh toan”. “...Cac ma hang trong sé giao hang ma ba N da
giao nop twong ung Voi cac ma hang trong cac Hoa don GTGT da cung cap”,
cu thé:

+ Ngay 27/3/2019:

225V = 60b(0V 2253): 10.120d/kg x 60 bao x 25kg/bao
235V =160b (0V 2353): 9.920d/kg x 160 bao x 25kg/bao
15V =20b (0V 1503): 9.980d/kg x 20bao x 25kg/bao
24V (0V 2403) = 30b: 8.720d/kg x 30 bao x 25kg/bao
42V (0V 2403) = 35b: 8.720d/kg x 35 bao x 25kg/bao

40 bot (OH 4003) = 35b: 7.070d/kg x 35 bao x 25kg/bao

Tong tien hang triing khop vai hoa don gia tri gia tang cha ngay 27/3/2019:
83.570.000 dong (1).

[2.4.6.2] D6 voi phan ndi dung ghi: “giao lan 2: 47b = 14.660.000 dong thi
theo dién giai trong s6 16n (sang so6) thi 1an 02 la ngay 08/4/2019 khong thé hién
trong hoa don gia tri gia ting ngay 27/3/2019 nén s6 luong hang nay khong
duoc tinh vao ngay 27/3/2019 nhu ghi nhan va trinh bay ctaa dai dién nguyén
don.

+ Ngay 27/4/2019:

225V (0V 2253) = 50b, twong ung 10.220d/kg x 50 bao x 25kg/bao
235V (0V 2353) = 150b, twong tng: 10.020d/kg x 150 bao x 25kg/bao
15V (0V 1503) = 40b, tuong rg: 9.980d/kg x 40bao x 25kg/bao
24V (0V2403) = 30b, tuong tng: 8.820d/kg x 30 bao x 25kg/bao

Tong tien hang tring khop voi hoa don gia tri gia tang cua ngay
27/4/2019 13 70.150.000 dng (2).

+ Ngay 27/6/2019:

235V (0V 2353) = 160b: 10.020d/kg x 160 bao x 25kg/bao

225V (0V 2253) = 51b: 10.220d/kg x 51 bao x 25kg/bao

24V (0V 2403) = 15b: 8.820d/kg x 15 bao x 25kg/bao

42V (0V 4203) = 10b: 7.230d/kg x 10 bao x 25kg/bao

15V (0V 1503) = 20b, tuong Urg: 9.980d/kg x 20bao x 25kg/bao

[2.4.6.3] Ngay 27/6/2019 con c6 cac ndi dung: Cam cé 8005 = 7b va
8006 = 8b thi duwoc ghi mau muc khac véi mau muc vé sé luong hang ghi nhan
ngay 27/6/2019, dbi chiéu véi hoa don xuit ngdy 27/6/2019 thi khong co loai
hang 8005 va 8006 nén khong c6 co s& chap nhan hai loai mit hang nay. Do do,
chi ¢6 co s6 xac dinh sé luong hang ngay 27/6/2019 theo hoa don gia tri gia tang
1a 256b cac loai véi sb tién 63.215.500 dong (3).
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[2.4.6. 4] Ngoai ra, nguoi dai dién theo uy quyen cua nguyén don cho rang
“Gid tien ma ba S phai thanh toan bang véi gia tién ma ba N ldy hang ter kho
cua Proconco va tlen vdn chuyén”, tuy nhién nguyén don khong cung cap dugc
tai liéu, chang cr vé tién van chuyen dong thoi nguoi dai dién theo ay quyén
cua bi don ciing khong thira nhan dbi véi $O tién chua thanh toan dwoc ghi nhan
bén canh phan c6 chix ky cua bi don (cho rang viét thém, viét sau khi bi don ky)
nén chi co co sé chap nhan sé tién hang theo cac héa don gia tri gia ting tring
khép véi sb luong hang ghi trong s ¢6 chix ky nhan caa bi don.

~ [2.4.6.5] Nhu vy, s6 tién hang bi don chua thanh toan cho nguyén don
doi voi cac dot hang ngay 27/3/2019, 27/4/2019 va 27/6/2019 la (1) + (2) + (3) =
216.935.000 dong.

[2.4.6.6] Tai phién tda phlc tham, dai dién bi don khong dong y thanh
toan so tién hang theo yéu cau caa nguyén don ma chi xac dinh con ng nguyén
don theo gidy chot ng ngay 30/7/2019 (BL 34) véi sb tién 1a 3.479.000 dong.
Xét khoan tién nay 1a khoan tién no dugc ba N ghi nhan can trir vao sé tién hang
con no cta nam 2017, khong phai 14 tién ng caa cac dot hang ma nguyén don va
bi don dang tranh chip. Nguyén don khong co yéu cau bi don tra tién cua nam
2017 nén Hoi dong xét xu khong xem xét. DSi voi sd tién hang dot ngay
27/3/2019, 27/4/2019 va 27/6/2019 bi don khong c6 chiing cur chung minh da
thanh toan cho nguyén don 216.935.000 dong theo cac hoa don GTGT nén cap
phlc tham khéng c6 co s chap nhan y kién cua bi don.

[2.5] V& s tién lai:

~ [25.1] Nguyén don yéu cau bi don thanh toan so tien I&i 113.905.400
dong tir ngay nhan chuyen hang cuoi cung 27/6/2019 dén ngay 27/12/2021 doi
Vi tong so tien 569.527.000 dong x 8%/nam.

[2.5.2] Nhu trén da phan tich, chi c6 co s chap nhan so tién hang bi don
chua thanh toan cho nguyén don 1a 216.935.000 dong nén sé tién 1ai bi don con
phai thanh toan cho nguyén don duoc tinh tir ngay 27/6/2019 trén téng so tién
chua thanh toan. P6i véi muc l3i suat nguyén don yéu cau 8%/nam 1a thap hon
muc 14i suat quy dinh 1a c6 loi cho bi don va phu hop véi quy dinh tai Diéu 468
Bo luat Dan sy nam 2015 nén ¢ co sé chap nhan mac 13i suét 1a 8%/nam.

[2.5.3] Nhu vay, s tién I&i bi don phai thanh toan cho nguyén don tir
ngay 27/6/2019 den ngay 31/3/2022 la 216.935.000 dong X 8%/ndm x 33 thang
04 ngay = 47.929.500 dong.

[2.5.4] Ddi voi khang nghi vé viéc thu thap diéu tra sy lién quan cia 6ng
Sang va dua 6ng Sang (chong bi don) tham gia té tung véi tu cach nguoi co
quyén loi, nghia vu lién quan: So6 giao hang ciia nguyén don ghi 14 ¢ Sang, theo
trinh bay cua cac duong su thi ¢d Sang la cach goi khac cua bi don do bi don la
Vo cua ong Sang nén khach hang thuong goi bi don la c6 Sang. Loi trinh bay
nay 1a phl hop véi cac tai lieu chiing ¢t ¢6 trong hd so vu an va két luan giam
dinh cling xac dinh bi don 1a nguoi Ky vao s6 nhan hang véi noi dung ghi nhan
giao hang cho “c6 Sang”. Mit khac, nguyén don chi khai kién ddi véi bi don dé
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yéu cau thanh todn ng ma khdng yéu cau ong Sang phai lién doi thanh toan. Day
la quyen quyét dinh va tu dinh doat cua dwong su theo quy dinh tai biéu 5 B
luat T6 tung dan sy, thuc té cac duong sy déu thira nhan éng Sang ciing khong
tham gia vao viéc mua ban gitra hai bén nén viéc dua hay khong dwa 6ng Sang
tham gia t6 tung ciing khong lam anh huong dén ban chat caa vu an. Do do, ¥
kién cua dai dién Vién Kiém sat tai phién toa cho rang khong can thiét dua ong
Sang tham gia t6 tung la phu hop.

[2.6] Tur cAc phan tich trén, do c6 tinh tiét méi phat sinh tai cap phic tham
nén Hoi dong xét xa phic tham cé co sd chap nhan mot phan yéu cau khang céo
ctia nguyén don va mot phan khang nghi cua Vién truong Vién Kiém sat nhan
dan thi xa T, sita mot phan ban an so tham, chap nhan mot phan yéu cau khai
kién cia nguyén don, buoc bi don thanh toan cho nguyén don sd tién
216.935.000 va tién 1ai 47.929.500 dong.

[3] Y kién cua Pai dién Vién Kiém sat nhan dan tinh Binh Duong tai
phién toa la phu hop.

[4] Vé &n phi dan su so tham: Bi don phai chiu ddi voi phan yéu cau khai
kién cua nguyén don dugc chap nhan véi sé tién 13.243.200 dong an phi dan sy
so tham. Nguyén don phai chju an phi dan sy so tham d6i véi yéu cau khai kién
khong duoc chap nhan, tuy nhién nguyén don 1a nguoi cao tudi nén dugc mién
nop an phi.

[5] Vé chi phi giam dinh tai cap phlc tham: Bi don phai nop 2.300.000
dong dé hoan tra cho nguyén don.

[6] Vé &n phi dan sy phic tham: Nguoi khang céo khong phai chiu do sta
an so tham.

Vi cac 1€ trén,
QUYET PINH:
- Cn ctr khoan 2 Diéu 148, Diéu 184, khoan 2 Biéu 308, Dicu 309 va Dicu
313 B6 luat To tung dan sy nam 2015;
- Can ctr Diéu 427, 438 B6 luat Dan su nam 2005;
- Can ctr Didu 429, 440, 468, 688 Bo luat Dan sy nam 2015;

~ - Can ctr Nghi quyét s6 01/2019/NQ-HDTP ngay 11/01/2019 cia Hoi dong
Tham phan Toa an nhan dan t6i cao huéng dan ap dung mét so quy dinh cua
phap luat ve 1i, li suat, phat vi pham;

- Can cir Nghi quyét so 326/2016/UBTVQH14, ngay 30/12/2016 cua Uy
ban Thuong vu Quoc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan ly va
st dung &n phi va Ié phi Toa an,

~ 1. Chap nhan mot phan yéu cau khang c4o cua nguyén don ba Pham Thi N,
chap nhan mét phan Quyet dinh khang nghi so 19/QDKN/VKS-DS ngay
29/9/2020 cua Vién truong Vién Kiém sat nhan dan thi xa T.
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2. Stra mot phan Ban &n dan su so tham sé 60/2020/DS-ST ngay 15/9/2020
cua Toa an nhéan dan thi xa T, tinh Binh Duong, nhu sau:

_ 2.1. Chép nhan mot phan yéu cau khai kign cua nguyén don ba Pham Thi N
Ve viéc “Tranh chap hop dong mua ban hang héa (vé thuc hién nghia vu thanh
toan)” doi vai bi don ba Nguyen Thi S.

- Budc ba Nguy@n Thi S thanh toan cho ba Pham Thi N sé tién 216.935.000
d6ng (hai trim mudi Sau triéu chin trim ba muoi ldm nghin déng) va tién lai
47.929.500 dong (bén muoi bay triéu chin trim hai muoi chin nghin nim trim
ddng). Tong cong 264.864.500 ddng (hai trim sau muoi bon triéu tam trim séu
muoi bén nghin nim trim dong).

Ké tor ngay c6 don yéu Céy thi hanh an cua ngudi duoc yéu cau thi hanh an
cho dén khi thi hanh an xong tat ca cac khoan tién, hang thang bén phai thi hanh
an con phai chiu khoan tién lai cua so tién con phai thi hanh an theo muc lai suat
quy dinh tai khoan 2 Diéu 468 ctua Bo luat Dan su.

2.2. V& an phi dan sy so tham:

Ba Nguyén Thi S phai chiu 13.243.200 dong (mudi ba trigu hai tram bon
muoi ba nghin hai tram dong).

Ba Pham Thi N duoc mién nop, hoan tra cho ba Pham Thi N sé tién tam
tmg an phi d3 nop 15.108.960 ddng (mudi 1im triéu mot tram linh tam nghin
chin trim sau muoi dong) theo Bién lai thu tam ung an phi, 1¢ phi Toa an sb
0037881 ngay 28/4/2020 cua Chi cuc Thi hanh an dan sy thi xa T, tinh Binh
Duong.

3. Mot phan cua Ban an so tham vé viéc dinh chi mot phan yéu cau khoi
kién cua nguyén don vé viéc khdng yéu cau ba Nguyén Thi S thanh toan sé tién
78.590.000 dong da phat sinh hiéu luc ké tir thoi diém hét thoi han khang céo,
khang nghi.

4. V& chi phi trung cau giam dinh tai cdp phtc tham:

~ Ba Nguyén Thi S phai ndp 2.300.000 dong (hai trigu ba trim nghin dong)
deé hoan tra cho ba Pham Thi N do ba N da nop tam ung.

5. An phi dan sy phlc tham: Ngudai khang cdo khdng phai chiu.

Truong hop Ban an duogc thi hanh theo quy dinh tai Biéu 2 Luat thi hanh an
dan su thi nguoi duoc thi hanh an dan su, ngudi phai thi hanh an dan su co
quyén thoa thuan thi hanh &n, quyén yéu cau thi hanh an, tu nguyén thi hanh an
hoac bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7 va 9 Luat thi hanh
an dan su, thoi hiéu thi hanh an duogc thuc hién theo quy dinh tai Diéu 30 Luat
thi hanh an dan su.

Ban an phlc tham c6 hiéu luc phap luat ké tir ngay tuyén an (ngay
31/3/2022).
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Noi ghén: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; A AN - ’ - S

- ohi oG THADS thi s T THAM PHAN - CHU TQA PHIEN TOA
-TAND thi x4 T;

- Cac duong su;
- Luu: HCTP, HSVA, Toa Dan su.

Nguyén Ngoc Mai



