TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH TRA VINH Poc 1ap — Tu do — Hanh phic
Ban an sd: 26/2022/DS-PT
Ngay: 07-3-2022
Vv tranh chap hop dong goép hui

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TRA VINH

- Thanh phéan Hpi dong xét xir ph(c thdm gom c6:

Thdm phan - Chii toa phién toa: Ong Ngo Dé

Céac Thdm phan: Ba Huynh Ai Loan

Ba Ngo6 Thi Kim Chau

- Thuw ky phién toa: Ba Bui Minh Loan - Thu ky Toa an nhan dan tinh Tra
Vinh.

- Dai dién Vién !ciém sdt nhdn din tinh Tra Vinh tham gia phién toa: Ba Lé
Thi Thanh Xuan - Kiém sat vién.

Ngay 07 thang 3 ndm 2022, tai tru s¢ Toa an nhan dan tinh Tra Vinh xét xu
phuc tham cdng khai vu an thu ly so 28/2022/DS-ST ngay 25 thang 01 nam 2022
vé viéc “Tranh chap hgp dong gop hui”.

Do ban an dan sy so tham so 26/2021/DS-ST ngay 08-12-2021 cua Toa &n
nhan dan thi x& D bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phiic tham s6 11/2022/QD-PT ngay 21
thang 02 nam 2022, giita cac duong su:

- Nguyén don: Chi Ta Thu V, sinh nam 1979 (c6 mat)

Dia chi: Ap 17, xa L, thi xa D, tinh Tra Vinh.

- Bi don: Chi Tran Thi K, sinh nam 1978 (c6 mat)

Dia chi: Ap 16, xa L, thi xa D, tinh Tra Vinh.

- Nguoi khdng cdo: Chi Tran Thi K 12 bi don.

NOI DUNG VU AN:

Theo don khdi kién ngay 26/02/2021, don khoi kién bd sung cac ngay
16/4/2021 va ngay 13/7/2021, don thay doi yéu cau khéi kién ngay 06/12/2021 va
cac 10i khai trong qua trinh giai quyét vu 4n, nguyén don chi Ta Thu V trinh bay:
Chi Tran Thj K 1a hyi vién tham gia cac day hui do chi dau théo hui (Chu hui)
gom:

Day thir nhat: M& ngay 29/10/2019 al (Nham ngay 25/11/2019 duong lich),
loai hui 10.000.000 d6ng, mot thang m6 mot lan, gdm 18 phan, chi K tham gia 01
phan va bo tring thim ¢ ky md dau tién vao ngay 29/10/2019 al. Sau khi trir tién



hué héng cho dau thio bang 5.000.000 dong, sb tién chi K dugc linh bang
114.000.000 dong Do chi K con ng tién muon cua chi bang 100.000.000 dong nén
chi da trir vao sd tién hui chi K duogc linh, con lai 14.000.000 dong chi da giao du
cho chi K. Sau d6, chi K chi gop duoc 01 ky mé hui sb tién bang 10.000.000 dong,
con lai 16 ky mé hui tiép theo thi chi K khéng gop véi sb tién bang 160.000.000
déng. Tai phién toa so tham, chi V chi yéu cau chi K tra cho chj V téng s6 tién hui
ma chi K chua gép bang 104.000.000 dong va yéu cau tra 13i theo murc 13i suit
20%/nam. Thoi gian tinh 13i tir ngdy 25/12/2019 cho dén ngay xét xir so tham.

Day tht hai: M¢ ngay 02/5/2020 al (Nham ngay 22/6/2020 duong lich), loai
hui 5.000.000 dong, mot thang mé mot 1an, gdm 21 phan, chi K tham gia 01 phan
va bo trang tham ¢ ky m¢ hui dau tién vao ngay 02/5/2020 al. Sau khi trur tién hué
héng cho dau thao bang 2.500.000 ddng, so tién chi K dugc linh bang 71.500.000
ddéng. Do chi K khong gop tién hui 09 ky ctua day hui khac voi s tién bang
45.000.000 dong va chi K con ng tién mua thirc dn ciia 6ng Lé Van T, ngu tai ap
15, x4 L s tién bang 15.000.000 dong, chi dimg ra tra no cho 6ng T thay cho chi
K nén chi da trir hai khodn no nay vao s6 tién hui chi K duoc linh, con lai
11.500.000 dong chi da giao cho chi K. Sau d6, chi K chi gop duoc 01 ky mé hyi
bang 5.000.000 dong, con lai 19 ky md hui tiép theo chi K khdng gop véi so tién
béng 95.000.000 déng. Tai phién toa so tham, chi V chi yéu cau chj K tra cho chi
V tong s6 tién hui ma chi K chwa gop bang 66.500.000 dong va yéu cau tra 13i theo
mirc 13i suat 20%/nam. Thoi gian tinh 14i tir ngdy 22/7/2020 cho dén ngay xét xir
so tham.

Ngoai ra, chi K con thiéu tién hyi cua chi nhiéu 1an cong don lai bang
64.000.000 ddng, nén chi yéu cau chi K tra s tién bang 64.000.000 dong va yéu
cau tra 1ai theo mirc 13i sudt 10%/nam. Thoi gian tinh 1&i tir ngay 15/7/2020 cho
dén ngay xét xtr so tham.

Theo bi don chi Tran Thi K trinh bay: Trugce day chi co hoi tién cua chi V
bang 80.000.000 dong, chi dé tra gop cho chi V so tién bang 88.000.000 dong (gop
trong 22 ngay, moi1 ngay 4.000.000 dong) sd tién con lai tinh cong don nén chi
khong biét con no chi V bao nhiéu tién. Sau do, chi V ra chi tham gia gop hui, day
hui mé ngay 29/10/2019 al, loai hui 10.000.000 dé)ng, chi bd tring tham va dugc
linh tién hui bang 114.000.000 dong nhung chi V khau trir cic khoan ma chi con
no chi V, roi chi V chi dua sd tién brfmg 10.300.000 déng. Do chi khong c6 tién
gop cac ky mo hui con lai cua day hui mé ngay 29/10/2019 al cho chi V nén chi V
ri chi tham gia tiép ddy hui mé ngay 02/5/2020 &l, loai hui 5.000.000 dong va chi
bo trung tham dugce linh tién hui bang 71.500.000 dong, nhung chi khong nhé chi
V ¢o trur vao sO tién chi con ng chi V hay khong, ciing khong nhé chi V di giao
tlen hui cho chi bao nhiéu. Nhung chi thira nhan con ng chi V 13 ky mé hui véi s6
tién bang 65.000.000 dong. Riéng sb tién 69.000.000 déng ma chi ky nhan no 1a
tién 14i ctia s6 tién muon chi V, khong phai tién hui. Sau d6, chi da tra cho chi V
duoc 5.000.000 déng nén con no chi V 1a 64.000.000 déng. Nhu vay, téng cong )
tién chi con no chi V bang 21.800.000 dong. Ngoai ra, chi dé nghi Tda an xem xét
lai s6 tién muon cta chi V bé‘mg 80.000.000 déng, nhung da gop cho chi V dén
104.000.000 dong.



Tai ban an dan sy so thAm s6 26/2021/DS-ST ngay 08-12-2021 cua Toa &n
nhan dan thi xa D d quyét dinh:

Cian clr vao khoan 3 Diéu 26, diém a khoan 1 Diéu 35, diém a khoan 1 Diéu
39 va khoén 4 Diéu 147 cua Bo luat T tung dan su; cac diéu 385, 468 va 471 cia
Bo luat Dan su; Nghi dinh sé 19/2019/ND-CP ngay 19/02/2019 cta Chinh pha vé
ho, hui, biéu, phuong; Diéu 26 Nghi quyét sé 326/2016/UBTVQH14 ngay
30/12/2016 cia Uy ban Thuong vu Qudc hdi quy dinh vé& mirc thu, mién, giam,
thu, ndp, quan 1y va sur dung an phi va 1€ phi Toa an.

1. Pinh chi xét xir mot phan yéu cau khoi kién cua chi Ta Thu V ddi voi s6
tién bang 62.678.960 ddng va yéu cau tinh I&i tir ngdy 03/02/2021 cho dén khi giai
quyét xong vu 4n.

2. Chép nhan phﬁn yeu cau khai kién con lai cia chi Ta Thu V.

3. Budc chi Tran Thi K phai tra cho chi Ta Thu V s tién bang 302.257.040
dong (Ba tram 1é hai triéu hai trim nim muoi bay nghin khong trim bén muoi
dong).

Ké tir ngdy c6 don yéu cau thi hanh an cta ngudi duge thi hanh an (d6i véi
khoan tién phai tra cho ngudi duoc thi hanh 4n) cho dén khi thi hanh an xong, bén
phai thi hanh 4n con phai chiu khoan tién 13i ctia s6 tién con phai thi hanh an theo
muc 13i suat quy dinh tai khoan 2 Diéu 468 cua Bo luat Dan sy nam 2015.

Ngoai ra, ban an so thdm con quyét dinh vé an phi va quyén khang cdo cua
cac duong su theo quy dinh cta phap luét.

Ngay 20/12/2021, chi Tran Thi K 1am don khang cdo yéu cau Toa an phuc
tham xét xir lai stra ban an so tham theo hudng khong budc chi K tra tién 13i bang
67.757.040 déng, vi trong tién hui chi K con no chi V ¢ phén 1ai nén Toa an so
tham budc chi K tiép tuc tra 13i cho chi V 1a khong khach quan.

Y kién cua Kiém sat vién tham gia phién toa: Vé t6 tung, ThAm phan, Hoi
d6ng xét xir va Thu ky di tién hanh dung cac quy dinh cua B¢ luat T4 tung dan su.
Céac duong su da thuc hién ding quyén va nghia vu theo quy dinh ctua Bo luat TS
tung dan sy.

V& ndi dung: Xét thdy chi K khang céo cho ring trong tién hui chi K con no
chi V d3 co 13i nén Toa an so thAm budc chi K tra 13i tiép cho chi V s tién b:?lng
67.757.040 ddng 1a tinh 13i chong i, 1a khong c6 can cit chap nhan. Vi chi V chi
yéu cau chi K tra tién hui géc nén Toa an so tham xét xtr bude chi K tra tién hui
gbc va tinh 13i trén tién gbc theo quy dinh cta phép luat khong qua 13i suat gidi han
la dung phap luat. Do do, dé nghi Hoi dong xét xir can ctr vao khoan 1 Piéu 308
ciia Bo luat T6 tung dan sy, khong chip nhin yéu cau khang cao cua chi K, giir
nguyén ban 4n so tham.

NHAN PINH CUA TOA AN:

Tai phién toa phic tham, nguyén don khong rat don khai kién, bi don khong
rat don khang céo, cac duong su cling khong thoa thuan duoc voi nhau vé viée g1a1
quyet vu an. Qua cac chung ctr ¢ trong hd 50, két qua tranh tung tai phién toa, y
kién cua Kiém sat vién; Hoi dong xét xir thdy rang;

[1] Sau khi xét xir so tham, nguyén don chi Ta Thu V va bi don chi Tran Thi



K khéng c6 khang cdo, Vién kiém sat khong c6 quyét dinh khang nghi ban an so
tham vé khoan tién hui chi K khong gop cho chi V 16 ky mé hui con lai bing
104.000.000 dong trong day hui mé ngay 29/10/2019 am lich, loai hui 10.000.000
dong; khoan tién hyi chi K khong gop cho chi V 19 ky mo hui con lai bang
66.500.000 dong trong day hui mé ngay 02/5/2020 am lich, loai hui 5.000.000
déng; khoan tién hui chi K con ng chi V bﬁng 64.000.000 déng; khoan lai
10%/nam trén sd tién vén 64.000.000 dong. Do d6, Toa an phic tham khong xem
Xét, giai quyét.

[2] Bi don chi Tran Thi K khang cdo khong déng y ban 4n so thadm budc chi K
tra 14i trén hai khoan tién hui vén 1a 104.000.000 dong va 66.500.000 dong cho chi
V theo muc 14i suit 20%/nam voi sd tién bang 67.757.040 dong. Xét thay giao dich
gop hui xac 1ap gitra chi V va chi K thudc truong hop hui ¢6 1a1, sau khi dugc linh
tién hui thi chi K khong thuc hién nghia vu ctia hui vién gop tién hui ¢ cac ky mo
hui con lai cho chi V nén chi K d vi pham nghia vu gop hui. Theo diém b khoan 2
Piéu 22 Nghi dinh s6 19/2019/ND-CP ngay 19/02/2019 ctia Chinh phti vé ho, hui,
biéu, phudng thi trudng hop dén ky mé hui ma thanh vién da linh hui khong gop
phan hyi hodc gop phan hui khong day du thi phai tra 14i theo murc 13i suat quy
dinh tai khodn 5 Diéu 466 ctia Bo luat Dan sy d6i v6i hui 6 1ai. Theo khoan 5
Diéu 466 ctia Bo luat Dan su quy dinh “Lai trén no géc theo lGi sudt théa thudn
trong hop dong twong vmg véi thoi han vay ma dén han chwa trd; truong hop
chdm trd thi con phdi tra 1di theo mikc 1di sudt quy dinh tai khodn 2 Piéu 468 ciia
Bé ludt nay. Lai trén no goc qud han chuwa tra bang 150% ldi sudt vay theo hop
ddng twong wng voi thoi gian cham tra, trir truong hop co thoa thugn khac”. Pbi
chiéu quy dinh nay cua B6 luat Dan sy thi 18 ra chi K phai tra 1ai trén ng gbc theo
1ai suat thoa thuan tuong tmg voi thoi gian mo cac ky hui dén han chua tra, tra 1ai
theo mérc 1ai suét quy dinh tai khoan 2 Piéu 468 cua Bo luat Dan su bang
10%/nam va tra 14i trén ng gdc qua han chua tra bang 150% lii suat theo hop dong
tuong (mg voi thoi gian cham tra, mdi ding phap luat. Tuy nhién, muc 13i suat
timg ky mé hui c6 cao, ¢ thap khac nhau tiy theo murc 13i cta thanh vién chua
duogc linh hyi dua ra nén Toa an so thim ap dung murc 14i suat gidi han theo quy
dinh tai khoan 1 Diéu 468 cua Bo luat Dan sy bang 20%/nam dé xét xtr budc chi K
tra 1ai trén no géc cho chi V, Ia c6 can cur, ding quy dinh cia phap luat. Mat khac,
Toa an so tham khong budc chi K tra 1ai cham tra cho chi V va khong budc chi K
tra 1ai trén no goc qua han, la giai quyet theo hudng c6 191 cho chi K. Cho nén, chi
K khéng cdo yéu cau Toa an phuc thAm stra ban an so tham theo hudng khong
budc chi K tra 14i cho chi V s tién bang 67.757.040 dong (Sau muoi bay triéu bay
trdm nim muoi bay nghin khong trim bén muoi dong), 1a khong co can ctr chap
nhan.

[3] Xét thiy ¥ kién cua Kiém sat vién dé nghi Hoi dong xét xir cin ctr vao
khoan 1 Piéu 308 ctia B¢ luat T tung dan sy, khéng chap nhan khang céo cta chi
K, gilt nguyén ban 4n so tham, 1a ¢ can cir chap nhan.

[4] V& 4n phi: Theo khoan 1 Piéu 148 ctia B9 luat T tung dan sy; khoan 1
Piéu 29 Nghi quyet sO 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thuong vu Qubc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va s
dung an phi va 1€ phi Toa an quy dinh “Puong su khang cao phai chiu an phi phtc



tham, néu Toa an cap phuc thém gilt nguyén ban an, quyét dinh so tham bi khang
cao, trur truong hop duge mién hodc khong phai chiu an phi phuc tham”. Do yéu
cau khang céo cua chi K khong dugc Toa an phuc thAm chap nhan va chi K khong
thudc truong hop duoc mién hodc khong phai chiu an phi phuc thim nén budc chi
K phai chiu 4n phi dan su phuc thim theo quy dinh cua phap luat bang 300.000
ddng (Ba trim nghin dong).

Vi cac 1€ trén,

QUYET PINH:

Can ci vao khoan 1 Diéu 308 cua Bo luat T tung dan su; khoan 1 Piéu 29
Nghi quyét s6 326/2016/UBTVQHI14 ngay 30/12/2016 cia Uy ban Thuong vu
Qudc hoi quy dinh vé mic thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va
1€ phi Toa an.

Khéng chap nhan yéu cau khang céo cta chi Tran Thi K.

Giit nguyén dan su so thim sb 26/2021/DS-ST ngay 08-12-2021 ciia Toa an
nhan dan thi xa D, tinh Tra Vinh.

1. Pinh chi xét xir mot phan yéu cau khoi kién cta chi Ta Thu V dbi véi s6
tién bang 62.678.960 dong va yéu cau tinh 14i tir ngay 03/02/2021 cho dén khi giai
quyét xong vu 4n.

2. Chap nhan phan yéu cau khoi kién con lai cta chi Ta Thu V.

3. Budc chi Tran Thi K ¢ nghia vu tra tién hui von va 1ai cho chi Ta Thu V
tong cong so tién bang 302.257.040 dong (Ba tram 1é hai triéu hai trim nim muoi
bay nghin khong trim bén muoi dong).

Ké tir ngay c6 don yéu cau thi hanh an cta nguoi dugc thi hanh an (d6i véi
khoan tién phai tra cho ngudi duoc thi hanh an) cho dén khi thi hanh an xong, bén
phai thi hanh 4n con phai chiu khoan tién 13i ctia sb tién con phai thi hanh an theo
muc 13i suat quy dinh tai khoan 2 Diéu 468 ctia B luat Dan su nim 2015.

4. Vé an phi: Hoan tra tién tam ung an phi dan su so tham cho chi Ta Thu V
bang 9.123.700 dong (Chin triéu mot trim hai muoi ba nghin bay tram dong) theo
cac bién lai sb6 0003541 ngay 05/3/2021, s6 0006176 ngay 16/4/2021 va s
0008086 ngay 19/10/2021 cua Chi cuc Thi hanh an dan su thi x& D, tinh Tra Vinh.

Budc chi Tran Thi K phai chiu 4n phi dén su so thim bang 15.112.852 dong
(Mudi 1am triéu mot trim mudi hai nghin tAm trim nim muoi hai dong).

Budc chi Tran Thi K phai chiu 4n phi dan sy phuc tham bang 300.000 dong
(Ba tram nghin dong), nhung duoc trir vao s6 tién tam Gng an phi dan sy phuc
tham chj Tran Thi K d3 ndp bang 300.000 dong (Ba trim nghin dong) theo bién lai
s6 0008136 ngay 22/12/2021 cta Chi cuc Thi hanh an dan sy thi x4 D, tinh Tra
Vinh, nén khong phai nop tiép.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 ctia Luat Thi hanh
an dan sy thi nguoi dugc thi hanh 4n dan su, nguodi phai thi hanh an dan sy cé
quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7, 7a va 9 cua Luat Thi



hanh 4an dan sy; thoi hiéu thi hanh 4n duoc thuc hién theo quy dinh tai Piéu 30 cua
Luat Thi hanh an dan su.

Noinhgn: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Tra Vinh; THAM PHAN - CHU TQA PHIEN TOA
- TAND thi xa D;

- Chi cuc THADS thi xa D;

- Céc duong su (theo dia chi);
- Luu: VT, ho so vu an.

Ngo bé



