TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH PONG NAI Doc 1ap - Tw do - Hanh phdc

Ban an s: 11A/2022/KDTM-PT
Ngay 04-08-2022
V/v “Tranh chdp hep dong gia cong”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PONG NAI

- Thanh phan Hgi dang xét xa phac tham gém co:

Tham phén - Chui toa phién tda: Ba Dinh Thi Kiéu Luong

Cac Tham phén: Ba Lé Thi Ky

Ba Nguyén Thi Lé Trang.

- Thur ky phién toa: Ong Nguyén Lam Vii — Thu ky Toa 4n nhan dan tinh
Pong Nai.

- Pai dign Vign Kiém sat nhan dan tinh Péng Nai tham gia phién toa: Ba
Nguyén Ngoc Lan - Kiém st vién.

Ngay 04 thang 8 nim 2022, tai tru s& Toa an nhan dan tinh Bong Nai xét xu
phlc tham cong khai vy &n Kinh doanh thuong mai phic tham thu Iy sé
05/2022/TLPT-KDTM ngay 02 thang 4 ndam 2022 vé viéc “Tranh chdp hop dong
gia cong”. Do ban an so tham s6 03/2021/KDTM-ST ngay 10/11/2021 caa Toa
4n nhan dan huyén Nhon Trach bi khang c4o. Theo Quyét dinh dua vu &n ra xét
xt phic tham sé 06/2022/QD-PT ngay 26 thang 5 nam 2022 va Quyét dinh hoan
phién tda s6 19/2022/QD-PT ngay 13/6/2022, Quyét dinh tam ngung phién toa s6
28/2022/QDPT-KDTM ngay 23/7/2022 giita cac duwong su:

Nguyén don: Cong ty TNHH Dich vu k¥ thuat T (goi tat 1a Cong ty T).

Dia chi try so: S6 1437A, T6 22, V, phudng Ph, thanh phd B, tinh P.

Nguoi dai dién theo phap luat: Ba Giap Thi D - chire vu: Chu tich kiém gidm
dbc cong ty.

Nguoi dai dién theo tiy quyén: Ong Ngo Manh H, sinh nam 1979 - chirc vu:
Phé Giam déc cong ty (theo van ban ty quyén ngay 03/4/2020).

HKTT: T 22, V, phudng Ph, thanh ph B, tinh P.

Bi don: Cong ty TNHH E HCM V (goi tat 1a Cong ty E).

Dia chi try s¢: Duong s6 1, KCN Nh 1, x4 Ph, huyén Nh, tinh D.

Nguoi dai dién theo phap luat: Ong JANG KI Y - Chtic vu: Tong Giam dc.

Nguoi dai dién theo ty quyén: Ong Nguyén Quang Th, sinh nim 1981 (theo
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van ban uy quyén sé ngay 01/4/2022).

Pia chi lién hé: 46] duong Nguyén Vin L, KP C, phuong H, thanh phé B,
D.

(6bng H, 6ng Th ¢6 mat)

NOI DUNG VU AN:

Theo don khoi kién, cdac ban tw khai, bién ban lam viéc, trong qud trinh
cong khai chirng civ - hoa gidi thé hién tai hé so vu dn, nguwoi dai dién theo iy
quyén ciia nguyén don trinh bay:

Dbi v6i cac tai lidu, chimg ctr bén bi don va toa an thu thap trong qué trinh
tb tung giai quyét vu an, Cong ty T da duoc tiép can va khong co ¥ kién gi.

Dbi vi cac tai liéu, ching c lién quan, Cong ty T di ndp day du, khong bd
sung gi thém.

Dbi v6i ndi dung va yéu cau khoi kién: Cong ty T 1a ddi tac gia cong hang
hoa cho Cong ty E theo Hop dong gia cong hang hoa sé 1/2020/HDGCHH-E-T
(goi tat 1a Hop ddng) dugc ky két ngay 1/3/2020. Theo do:

- Thoi han ctia hop dong: 01 nam, tir ngay 01/3/2020 dén 01/3/2021;

- Péi tuong cua hop dong: Gia cong lap rap hang Wire harness theo ban vé
va hang mau cong ty giao;

- Pon gia gia cong: Theo Phuy luc dinh kém hop dong gia cong hang hoa sb
1 néu trén.

Ghi cht: don gia chi tiét tng ma hang tai Phu luc dinh kém hop dong gia
cong hang hoa va chua bao gdm 10% thué Gia tri gia tang.

- Thoi han thanh toan: Cong ty E sé& thanh toan tién gia cong cho cong ty T
cham nhét 12 ngay 15 hang thang; Phuong thiic thanh toan bang chuyén khoan.

Theo cach lam viéc cii, ngay 01/3/2020, Cong ty E soan thdo, chinh stra hoan
chinh, ky trude va dong ddu moc 04 ban hop dong gia cong va giri cho Congty T
ky. Sau khi nhan duoc hop dong gia cong, Cong ty T ky vao 04 ban hop dong va
s& guri lai 02 ban hop ddng gia cdng cho Cong ty E, 02 ban con lai Cong ty T gitr.

Véi hop dong gia cong 1an nay thi dén ngay 21/3/2020, Cong ty T dén Cong
ty E giao lai truc tiép va Cong ty E nhan 02 ban hop ddng gia cong, 02 ban con
lai Cong ty T giir va Cong ty T ¢6 yéu cau thuc hién hop dong, yéu cau bd sung
phu luc hop dong vi nhan thiy co6 sy bat thuong vé gia so véi hop déng nam 2019.
Cong ty T yéu cau tinh theo gia nam 2019 va thoi han hop dong yéu cau l1a 03
nam. Trude d6, khi nhan hop dong gia cong tir Cong ty E, do nhan thdy néu khong
ky hop dong, Cong ty E sé& ky hop dong, giao cho Cong ty khac gia cong nén Cong
ty T phai ky hop dong cing viéc yéu cau lam phu luc tinh theo gia pin nam 2019

va s& bd sung phu luc hop dong sau, lic d6 Cong ty E dong y. Tuy nhién sau do,
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Cong ty E khong dong v ky phu luc ma yéu cau ky lai hop ddng kinh té khac, kém
theo d6 1a cac diéu khoan bat lgi cho Cong ty TNHH Dich vu K¥ thuat T nhu
khong dé Cong ty TNHH Dich vu K¥ thuat T 1a nha thau duy nhat, rat ngan thoi
gian giao hang... Vi vay, Cong ty T khong dong y ky lai hop dong kinh té khéc.
Cong ty T van c6 thién chi hop tac véi Cong ty E nén da soan mot phu luc hop
d6ng ndi dung chinh lai don gia theo don gia nim 2019 (don gia nay thap hon sb
v6i Hop ddng sb 01) va diéu chinh thoi gian hop dong tir 01 ndm 1én 03 nim
nhung Cong ty E ciing khong dong ¥ ky. Dé co thé hop tac gia cong lau dai cho
Cong ty E, Cong ty T van ddng ¥ gia cong theo don gia nam 2019 va thoi gian
hop dong 12 01 nam, véi diéu kién Cong ty E dé Cong ty T 1a nha thau gia cong
chinh va duy nhat, khong giao hang cho cong ty khac nhung Cong ty E van khong
d6ng v ky phu luc, ma yéu cu phai ky lai hop dong kinh té.

Tuy nhién, Cong ty E van giao nguyén vat liéu cho Cong ty T gia cong trén
thuc té. Piéu nay ching t6 Cong ty E dang cing Cong ty T thuc hién hop dong
gia cong sb 1 néu trén va da dong y véi dicu kién ciia Cong ty T la gia cong theo
don gia hop dong da ky va dé Cong ty T 1a nha thau gia cong chinh va duy nhat,
khong giao hang cho cong ty khac. Bén khi xuat hoa don thanh toan thi Cong ty
T phai xut hoa don theo hop dong da ky, khong thé can ctr phap 1y nao khac dé
xuat hoa don.

Trong qua trinh thyc hién hop ddng, Cong ty E don phuong vi pham cac diéu
khoan va hanh vi sau:

1. Vi pham diém e, khoan 3.2, Diéu 3 cua Hop dong gia cong hang hoéa (dan
chiéu hop ddéng: “Uu tién bén B la nha thdu gia céng hang héa chinh, duy nhat,
khéng xét ky hop dong véi nha thau khéc, khéng giao hang cho déi tac khdc gia
cong trong thoi gian bén B thuc hién hop dong”).

Hanh vi vi pham: Céng khai giao hang gia céng (hang boc tach tir ngay
20/3/2020 va toan bd cac hang hoa khac tir ngay 11/4/2020) cho Cong ty TNHH
Thity Tién Pai Phat; M s6 thué 3603624109; Pia chi: s6 33/2, to 15, Khu Phudc
Thuan, Thi tran Long Thanh, Huyén Long Thanh, Pong Nai;

Sau khi phat hién viéc vi pham, cong ty T da 03 1an gtri thong bao viée vi
pham hop dong va yéu cau Tong Giam déc cong ty E cham dut viéc vi pham. Tuy
nhién, phia céng ty E d3 phét 16 canh bao ctia cong ty T va tiép tuc vi pham.

2. Vi pham diém k, khoan 3.2, Piéu 3 ctia hop dong gia cong hang héa (Dan
chiéu: Tuén tht nghiém tuc cac diéu khoan trong hop ddng nay, néu vi pham hoic
don phuong dinh chi thuc hién hop dong s& bi phat 8% gia tri hop dong va phai
boi thuong toan bd thi¢t hai vat chit cho bén B theo quy dinh cua cac van ban
phap luat hi¢n hanh).

Hanh vi vi pham: Pon phuong dinh chi thuc hién hop dong, ngung giao hang
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cho cong ty T gia cong tir ngay 11/4/2020 ma khong co bét cir thong bao nao;
Trong khi Cong ty T khong vi pham bat ctr diéu khoan nao ctia hgp déng ma dan
t61 viée cong ty E phai dinh chi hop dong.

Do cbng ty T d3 tuyén dung va dao tao cong nhan, mua may moc nham dap
mg don hang gia cong nhung cong ty E khong giao hang theo hop ddng, khién
lao dong ctia cong ty T khong co viéc lam, that nghiép tir ngay 11/4/2020 dén nay.

3. Vi pham khoan b, Diéu 6 ciia hop dong gia cong hang hoa (dan chiéu hop
d6ng: Bén A sé& thanh toan tién gia cong cho Bén B cham nhat 1a ngay 15 hang
thang; phuong thic thanh toan bang chuyén khoan).

Hanh vi vi pham: Thyc hién hop ddng da ky két, cong ty T da hoan thanh
viéc gia cong lap rap hang Wire harness theo ban v& va hang mau va ban giao
xong cho cdng ty E, da d6i chiéu sé liéu thang 03/2020 véi Ong Phan Hoan Hao
(Truéng Bo phan Wire Harness) xong ngay 07/04/2020. Ngay 08/04/2020, cong
ty T da xuat Hoa don tai chinh ky hiéu 36AN/11P, s6 0091179 tién dich vy gia
cong hang Wire Harness da hoan thanh giao hang trong thang 3/2020 véi sb tién
tong cong 1.364.600.884 VND (bao gdm 10% thué VAT). S6 lugng hang da hoan
thanh, ban giao cu thé trong bang ké kém theo hoa don s6 0091179. Cong ty T da
chuyén héa don s6 0091179 t6i cong ty E va dé nghi thanh toan nhiéu lan bang
dién thoai, email, vin ban.... Tuy nhién dén nay cong ty E chua thanh toan theo
thoa thuan, khién cong ty T gdp rat nhiéu thiét hai, khé khin, phai di vay 14i bén
ngoai dé tra tién cong cho cong nhan. Khi nhan duge yéu cau thanh toan cé hai
hoa don s6 0091179 ngay 08/4/2020, s6 0091180, ngay 05/5/2020 tir phia Cong
ty T, COng ty E da tra lai hoéa don va khong thanh toan ma khong noéi 16 1y do,
cling nhu khong ¢ vin ban thong bao ma chi néi bang miéng 1a sd tién tinh khong
dung, roi lai n6i hop dong gia cong gia mao, trong khi hop dong 1a do phia Cong
ty E tu soan thao chinh stra hoan chinh, ky truéc va déng ddu moc day du cua
Cong ty E va giri cho Cong ty T yéu cau Cong ty T ky, dong ddu moc va giri lai
hop dong cho Cong ty E.

Vi pham khoan b Diéu 7 hop dong gia cong vé ndp phat vi pham va boi
thuong thiét hai 08% gia tri phan nghia vu hop dong bi vi pham.

Tai toa, Cong ty T yéu cau Toa an nhan dan huyén Nhon Trach, tinh Pong
Nai giai quyét tranh chip duwa trén hop dong kinh té ma hai bén da ky két. Theo
d6, budc va yéu cau Cong ty E:

1. Thanh toan tién dich vu gia céng hang Wire Harness ma cong ty T da hoan
thanh, da giao hang, da d6i chiéu va xuat héa don tai chinh, cy thé:

- Hoa don Gia tri gia ting ky hiéu 36AN/11P, s6 0091179, ngay 08/4/2020
v6i tong so tién: 1.364.600.884 dong (bao gdm 10% thué GTGT).

- Héa don Gi tri gia ting ky hiéu 36AN/11P, s6 0091180, ngay 05/5/2020
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v6i tong so tién: 187.492.838 dong (bao gdbm 10% thué GTGT).

Nhu véy, tong sb tién yéu cau thanh toan cho hai héa don: 1.364.600.884 +
187.492.838 = 1.552.093.722 ddng.

2. Yéu cau bdi thudng trong trudng hop Cong ty E don phwong chdm dirt hop
dong:

Theo diém k khoan 3.2 Piéu 3 cua Hop dong gia cong hang hoa sd
1/2020/HDGCHH-E-T duoc ky két ngay 01/3/2020 thi bdi thuong thiét hai trong
truong hop don phuong cham dut 1a 08% gia tri hop dong nhung Cong ty T chi
tinh trén gia tri hang gia cong phat sinh thuc té véi sb tién 1a 1.552.093.722 dong
X 8% = 124.167.497 dong.

3. S tién yéu ciu cong ty E thanh todn do cham thanh toan va bdi thuong
thiét hai 08% gi4 tri phan nghia vu hop dong bi vi pham (khoan b diéu 7 ctia hop
déng):

Tai khodn b Diéu 7 ciia hop dong cé ni dung: "Trong truong hop Vi pham
nghia vu thanh toan thi bén vi pham co trach nhiém nop phat vi pham muec lai
sudt 0.05%/ngay nhitng ngay chdm thanh todn theo thoa thudn. Néu chdm thanh
toan trén 30 ngdy con phai boi thuong thiét hai 08% gid tri phdan nghia vu hop
dong bi vi pham”.

Theo d6, yéu cau thanh toan dén ngay 10/11/2021 theo khoan b Piéu 7 cua
hop ddng, cu thé:

+ Nop phat vi pham 0,05%/ngay do chdm thanh toan d6i véi Hoa don so
0091179:

Hoéa don s6 0091179 tong s6 tién yéu cau thanh toan 1a 1.364.600.884 dong.

Han thanh toan ngay 16/04/2020 dén ngay 10/11/2021 (18 thang 25 ngay) la
tré 565 ngay, 1 ngay = 0.05 X 1.364.600.884/100 = 682.300 dong.

NOp phat vi pham do chdm thanh todn 565 ngay = 682.300 X 565 =
385.499.750 dong.

+ Nop phat vi pham 0,05%/ngay do cham thanh toan ddi véi Hoa don sb
0091180:

Hoéa don s6 0091180 tong sb tién yéu cau thanh toan 13 187.492.838 dong.

Han thanh toan ngay 16/05/2020 dén ngay 10/11/2021 (17 thang 25 ngay)
1a tré 535 ngay, 1 ngay = 0.05 x 187.492.838/100 = 93.746.419 dong.

NOp phat vi pham do chadm thanh toan 535 ngay = 93.746.419 X 535 =
50.154.334 dong.

Téng cong ndp phat vi pham do chdm thanh toan ddi v6i hai hoa don néu
trén 1a: 385.499.750 + 50.154.334 = 435.654.084 dong.

Boi thuong 8% do cham thanh toan trén 30 ngay: 8 X 1.552.093.722/100 =
124.167.498 dong.



Nhu viy, tong s6 tién yéu cau cong ty E thanh toan tinh dén ngay 10/11/2021
bao gdm céc khoan sau:

1.552.093.722 ddng (Tong sb tién yéu cau thanh toan cho hai hda don).

124.167.497 dong (Boi thuong 8% gia tri hop ddng do don phuong cham
dut).

435.654.084 dong (Nop phat vi pham 0,05%/ngay do cham thanh toan).

124.167.498 dong (Bdi thudng 8% gié tri phan nghia vu hop dong bi vi pham
do ch@m thanh toan trén 30 ngay)

Téng cong 1a: 1552.093.722 + 124.167.497 + 435.654.084 + 124.167.498 =
2.236.082.801 dong.

« Theo cdc bdn tw khai, bién bdn lam viéc, trong qud trinh cong khai chirng
cir - héa gidi thé hién tai ho so vu dn, nguwoi dai di¢n theo iy quyén ciia bi don
trinh bay:

Dbi véi cac tai lidu, chimg ctr bén nguyén don va do tda an thu thap trong
qua trinh t6 tung giai quyét vu an, Cong ty E da duoc tiép can va khong c6 ¥ kién
gl.

Déi v6i cac tai lidu, chimg c lién quan, Cong ty E di nop day du, co bd
sung thém vé email ngay 17/3/2020 v6i ndi dung thong bao nguyén don da nhan
duoc hop dong gia cong.

Tai toa, Cong ty E khong c6 yéu cu gi ddi v6i yéu ciu toa an phai thu thap,
ma chi yéu cau bén nguyén don phai giao héa don thang 3/2020 theo don gia gia
cong thoa thuan ban dau 1a 304.774.716 (chwa bao gdm VAT 10%), tinh ca VAT
14 335.252.188 ddng va hoa don gia cong thang 4/2020 1a 74.119.829 (chua bao
gdm VAT 10%), tinh ca VAT 1a 81.531.812 dong. Con ddi v6i yéu cau khoi kién
ctia nguyén don, Cong ty E ¢6 ¥ kién nhu sau:

cong ty T va Cong ty E c6 ky két Hop dong gia cong hang hoa sb
1/2020/HDGCHH-E-T dugc ky két ngay 01/3/2020.

Cong ty T da soan thao, dua cho Cong ty E chinh stra hoan chinh va ky trudc
vao trang 4, trang 7 ctia hop dong gia cong, ¢ dong ddu moc ciia Cong ty E (hop
ddng va Phy luc hop dong tong cong gébm 7 trang), tuy nhién Cong ty E khdng
giap lai toan bo hop dong. Sau d6, Cong ty E giri lai cho Cong ty T ky sau. Cong
ty T d3 nhan duoc hop ddng gia cong giita hai cong ty c6 gid bat thuong so véi
thoa thuan ban dau. Ngay 21/3/2020, Cong ty T c6 cir dai dién 1a anh H - Pho
Giam d6c dén 1am viéc va ban giao hop dong gia cong sé 1 ngay 01/3/2020 cho
Congty E.

Khi hgp dong duoc hai cong ty ky hoan chinh, Cong ty E kiém tra lai thi phat
hién don gia ctia hgp dong khong diing véi théa thuan ban dau va Cong ty E khong
c6 thoa thudn uvu tién bén Cong ty T 1a nha thau gia céng hang hoa chinh, duy
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nhat, khong xét ky hop dong v6i nha thau khac. Vi vay, Cong ty E di trao doi
bang email dé thoa thuan ky két, diéu chinh lai hop déng s6 1, Cong ty T dong y
diéu chinh gia theo thoa thuin ban dau (ddng y bang miéng, chua ky vin ban)
nhung khong ddng ¥ cac diéu chinh khac (nhu Céng ty T khong phai 1a nha thau
gia cdng hang héa chinh, duy nhat...) nén hai cong ty khong dat duoc thoa thuan
thong nhat. Trong qué trinh trao d6i qua email va gip truc tiép, Cong ty E khong
ddng v ky két Phu luc vi Hop dong s 1 khong ding, vi vay can ky lai hop dong
kinh té khac, khong thé 1am Phuy lyc dé stra chita hop dong duoc. Cong ty E khang
dinh chi c6 ky mot hop ddng gia cong néu trén khong ky két hop dong gia cong
nao khac.

Tuy nhién, do 1a d6i tac 1am 4n 1au dai va tin tuong nén Cong ty T van tién
hanh gia cong hang hoa va Cong ty E van giao nguyén vat liéu gia cong va nhan
hang tir Cong ty T. Do hai cong ty di thoa thuan duoc bang miéng don gia hop
d6ng nhung dén khi thanh toan thi Cong ty T lai xuat hoa don theo don gia trong
hop dong 1, gia ca qua cao so v6i thoa thuan bang miéng nén Cong ty E khong
d6ng y thanh toan.

» Nay Cong ty E khong dong y v&i bat ky yéu cau khoi kién nao ciia Cong ty
T, vi Hop dong gia céng hang hoa sé 1/2020/HPGCHH-E- T ngay 01/3/2020
khong dting thoa thuan ban dau, cu thé nhu sau

- Béi véi viée thanh toan tién dich vu gia cong ctiia 02 hoa don sé 0091179
ngay 08/4/2020 va héa don s6 0091180 ngay 05/5/2020 (cac héa don trén da bao
gom thué VAT 10%) 13 phai dua trén su thoa thuan cta cac bén qua email di trao
d6i trude do, tirc 1a Cong ty E chi dong ¥ thanh toan hoéa don thang 3 twong tng
hoa don dugc xuit ngay 08/4/2020 néu trén cho bén nguyén don véi sb tién
335.252.188 dong, va hoa don thang 4 twong ung hoa don dugc xuit ngiy
05/5/2020 néu trén cho bén nguyén don véi sb tién 81.531.812 dong (tt ca da
duoc tinh thué VAT 10%).

- V& viéc bdi thudng thiét hai do Cong ty E don phuong chdm dut hop dong,
bdi thudng do cham thanh toan trén 30 ngay va ndp phat vi pham do chdm thanh
toan theo yéu cau ciia Coéng ty T, Cong ty E khong dong v, vi:

+ Tai khoan d Diéu 7 cta hop dong gia cong thi “cdc trwong hop bdt kha
khdng bén A hodc bén B khéng bi coi la vi pham hop dong va khéng bi phat hodc
khong chiu trach nhiém boi thuong thiét hai néu viéc cham tré thuc hién hodc
khéng thuc hién cac nghia vu dwoc cde bén théa thudn trong hop dong nay do cé
sw bat kha khéang ...va cdc truong hop khdc ma khéng phdi 16i do cdc bén gdy ra”.

Nhu vay, Cong ty E khong c6 16i vi don gia hop dong hai bén di thoa thuan
va dong y qua email ngay 26/02/2020, trong d6 Cong ty T ¢ giri gia ciia hop dong
qua email va Cong ty E dong y. Ngay 10/3/2020 Cong ty E co giri cho Cong ty T
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dé nghi hity bo cum tir “wu tién nguyén don la nha thau gia céng hang héa chinh,
duy nhat, khong xét Ky véi nha thau khdc, khéng giao hang cho doi tac khac gia
cong trong thoi gian nguyén don thuc hién hop dong”. Ngay 11/3/2020, Cong ty
T ¢6 giri email dong ¥ véi yéu cau néu trén cua Cong ty E.

+ Cong ty E khong phai cham thyuc hién nghia vu thanh toan hop dong nhu
bén Cong ty T dé cap ma do Céng ty T khong giri hoa don cho Cong ty E theo
don gia thoa thuan ban dau nén Cong ty E khong thé thanh toan dugc.

« Nguoi 1am chung - chi Nguyén Thi Chinh trinh bay: Chi 1a ngudi nhan
hang gia cong ciia Cong ty T vé lam, khong c6 mdi quan hé mau thuin gi voi
Cong ty E. Thoi diém chi Chinh nhan cong viée di 1dy nguyén vat liéu tir Cong ty
E vé giao Cong ty T, thi Cong ty E c6 giao truc tiép hop dong gia cong s6 1 néu
trén c6 chir ky ddu moc cua Cong ty E cho chi, dé chi vé giao lai cho Céng ty T
nén chi Chinh c6 tiép can hop dong gia cong s6 1 c6 ndi dung gia ca gia cong, uu
tién Cong ty T 1a nha thau chinh, duy nhat ... nhu phia Cong ty T d trinh bay. Va
thoi gian sau nay, chi Chinh dén nhan tiép nguyén vat liéu vé cho Cong ty T gia
cong, thi Cong ty E giao véi s luong it va chi duoc biét Cong ty E di giao cho
cong ty khac gia cbng hang hoa.

Tai ban &4n Kinh doanh thuong mai so tham s6 03/2021/KDTM-ST ngay
10/11/2021 cta Toa an nhan dan huyén Nhon Trach da tuyén xir:

Chép nhan toan bd yéu cau khoi kién ciia Cong ty TNHH Dich vu k¥ thuat
T vé viéc “Tranh chap hop dong gia céng “ d6i voi Cong ty TNHH E HCM V.

Budc Cong ty TNHH E HCM V phai Thanh toan cho Céng ty TNHH Dich
vu k¥ thuat T tong s6 tién 2.236.082.801 dong (bao gom tién gia cong hai hoa don
tai chinh, tién boi thuong thiét hai do don phuong cham dirt hop dong, cham thanh
toan trén 30 ngay, tién phat vi pham do cham thanh toan).

Ngoai ra ban an so tham con tuyén vé chi phi t tung, &n phi, quyén thi hanh
an va quyén khang co cia cac duong su.

Ngay 23/11/2021, Céng ty TNHH E HCM V ¢6 don khang céo toan bo ban
an so tham s6 03/2021/KDTM-ST ngay 10/11/2021 ctia Toa 4n nhan dan huyén
Nhon Trach

Dai dign Vién kiém sdt nhan dan tinh Pong Nai phdt biéu quan diém déi
voi vu dn:

1 .Vé viéc tuan theo phap luat té tung.

1.1.Viéc tuan theo phap luat té tung cua Toa an:

- V& thu Iy vu &n: Bi don khang céo ban an so thAm cta Toa an nhan dan
huyén Nhon Trach nén Toa 4n nhan dan tinh Bong Nai giai quyét theo tha tuc
phlc tham quy dinh tai Diéu 32, Diéu 37, diém a khoan 4 Diéu 38 Bo luat té tung
dan su.



- V& thoi han chuan bi xét xtr: Ngay 20/4/2022, Toa an nhan dan tinh Dong
Nai thu Iy vu an, dén ngay 26/5/2022 dua vu &n ra xét xur 12 tuan tha dung thoi
han quy dinh tai Diéu 286 B¢ ludt Té tung dan su.

- Viéc cap, téng dat, thong bao vin ban té tung caia cap phlc tham cho duong
su day du theo quy dinh tai chuong X Bé ludt Té tung dan s, viéc chuyén hd so
cho Vién kiém sat ding thoi han duge quy dinh tai Biéu 292 B6 luat Té tung dan
su.

1.2 Viéc chap hanh phap luat cua nguoi tham gia t6 tung:

- B6i véi nguyén don: P thuc hién dang theo quy dinh tai cac Diéu 68, 70,
71, 85, 91, 96, 227 B6 luat t6 tung dan su.

- Déi véi bi don: P thyc hién dung theo cac quy dinh tai Biéu 70, 72, 91,
96, 146, 294 B luat té tung dan su.

- P6i v6i ngudi ¢6 quyén va nghia vu lién quan: DA thuc hién dung theo cac
quy dinh tai Biéu 70, 73, 91, 96, 294 Bo luat T tung dan su.

2. Tinh ¢6 cin ctx, hgp phap caa khang céo.

Vé thu tyc khang cdo: Pon khang cdo ctia Cong ty E 1 bi don dugc nop
trong thoi han luat dinh va cé nop tam ng an phi phic tham 1a hop I¢, da chap
hanh dung cac quy dinh vé khang céo tai Biéu 271, 272, 273 Bo luat T tung dan
su nén duoc Xem Xét theo trinh ty phic tham.

Vé noi dung khang céo: Bi don khang cao toan bd ban an so tham khong
ddng y véi sb tién phai tra.

Xeét noi dung khang céo cua bi don:

2.1. Vé viéc ky két hop dong va hiéu luc caa hop dong:

Hai bén cling ky két va thuc hién hop dong gia céng tir ndm 2019 theo Hop
dong gia cong hang hoa sé 01/2019 ngay 01/3/2019, hop dong hét han ngay
01/3/2020.

Pén ngay 01/3/2020, cac bén ky két Hop dong gia céng hang hda sé
01/2020/HDGCHH-E-T. Bi don khang cdo cho ring, hop dong nay khéng dat
duogc thoa thuan thong nhat vé gia, vé wu tién bén B la nha thau chinh, duy nhat,
khéng ky xét hop dong véi nha thau khac. Nhan thay:

Thir nhat: Hai bén duong sy chi ky tén day du vao Ban hop dong s6 01/2020
mot lan duy nhat. E khong ky gip lai trén tirng trang hop dong, chi ky trén trang
4 hop ddng va trang 7 phu luc hop ddng, sau d6 chuyén cho T ky va chuyén lai
cho E vao ngay 21/3/2020.

Tai Diéu 6 hop dong, vé don gia gia cong nhu sau: (BL 70-164)

“a) Bén A s& thanh toan tién gia cong cho bén B theo don gia cu thé nhu sau:

Hang gan dé: (don vi tinh: pin) don gia (VND/Pin) 1a 90

Hang gan kho mutrc 3: (don vi tinh: pin) don gia (VND/Pin) 1a 160.
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Hang gan kh6 murc 2: (don vi tinh: pin) don gia (VND/Pin) 1a 180.

Hang gan kho muc 1: (don vi tinh: pin) don gid (VND/Pin) 1a 270.

Hang boc tach: (don vi tinh: pin) don gia (VND/Pin) 1a 1.500 (1.500/1€a).

Ghi chii: don gid chi tiét timg ma hang tai phy luc dinh kém va chwa bao
gom 10% VAT”.

Tai Phu lyc dinh kém, trén trang 7 ctia Phu luc hop dong (trang c6 chir ky
diu moc cua cac bén) lai thé hién gia 1a gia cii cia hop dong nam 2019 1a
9,16,18,27 VND/Pin.

Nhu vay, néu theo noi dung théa thuan vé gia tai Diéu 6 hop ddng thi don
gia thap nhat 1a 90 VNB/Pin d6i véi hang gia céng gin dé, nhung theo Phu luc
hop dong thi don gia thap nhat 1a 9 VNB/Pin ddi véi hang gan dé. Nhu vay, don
gia chi tiét san pham & phu luc hop dong mau thuan véi gia tai hop dong. Do vay,
¢ di co s& khang dinh, don gia trong hop dong s6 01/2020 c6 su sai sot vé gia
hang hoa gia cong.

Hon nita, S0 v&i hop dong nam 2019 cac bén da ky két va thuc hién thanh
cong véi don gia 9,16,18,27 VND/Pin thi hop ddng 2020 c6 sy ting gia bat thuong
14 90,160,180,270 VND/Pin (tang 10%). Mt khac, phia E cung cap cac ban chao
hang bao gia cua cac Cong ty An Khang, Thuy Tién, Minh Chau... thoi diém
thang 3 nam 2020 (BL 238-243) déu thé hién muc gia bang hoac thap hon gia
trong hop déng nam 2019 cac dwong su da thyuc hién (do dich bénh nén 2020 gia
gia cOng giam).

Thu hai, tai Ban tu khai ngay 29/5/2020 cua 6ng Ngdé Manh H (BL103)- dai
dién T thi: Hop dong 2020 do E soan thao, ngay 01/3/2020 E ky 4 ban hop dong
va giri cho T Ky. Sau khi nhan duoc hop dong ngay 09/3/2020, thay c6 su bat
thuong vé gia, ngay 17/3/2020 T da giri email cho E xé&c nhan. T yéu cau E lam
thém Phu luc hop ddng méi tinh theo gia cua ndm 2019, E dong .

Ngay 21/3/2020, éng H giao 02 ban hop dong T da ky va yéu cau bd sung
thém Phu lyc hop dong.

Sau nhiéu lan trao d6i qua email ngay 24/3/2020, E c6 phan hoi khdng chap
nhan Phu luc hop ddng (theo E vé thoi han hop dong 1a 01 nam, don gid do E
quyét dinh (la gid da théa thudn ngay 26/02/2010), sé hwong gia cong do E quyét
dinh). Ngay 28/3/2020, T di giri cho E ban Phu luc hop dong dé diéu chinh b
sung diéu 5,6,7 cua hop dong s6 01/2020 (BL 287). Cling ngay 28/3/2020 va ngay
30/3/2020 E phan hoi vé viéc thuc hién theo gia E dua ra ngay 26/02/2020.

Dén ngay 08/4/2020, ngay 05/5/2020 T xuat hoa don va dé nghi E thanh toan
theo don gia T tu diéu chinh, E tir chbi nhan hoa don va ngiing giao hang cho T
gia cong ngay 11/4/2020, guri emai ngay 13/4, 8/5, 9/5 dé nghi tinh lai gia.

Nhu vay, Hop d6ng gia céng hang hoéa sé 01/2020/HPGCHH-E-T ngay
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01/3/2020 mac du cac bén da ky, nhung lai khong dang vai y chi, nguyén vong
cua cac bén vé gia ca, vé sd lugng don hang, dic biét 1a don gia ting bat thuong
(tang 10 1an). Sau khi phat hién sai sot trong hop ddng, cac bén da trao ddi rat
nhiéu 1an nham sira d6i hop dong nhung ca hai déu khéng di toi thong nhat, khéng
dat thoa thuan dé di dén ky két mot hop d¢éng mai hodc phu luc hop déng diéu
chinh b6 sung. Do d6, Hop dong s6 01/2020/HDGCHH-E-T ngay 01/3/2020 giita
Cong ty TNHH Dich vu k¥ thuat T va Cong ty TNHH E HCM V khéng c6 gia tri
thuc hién. Khang céo cua bi don 1a ¢6 co so chap nhan.

Cép so tham khong ddi chiéu xem xét gia ca co sy mau thuan giira hop dong
va phu luc hop ddng (trang 3 va trang 7 cua hop dong), khdng tham khao gia hop
d6ng cuing thoi diém phia Eh ky véi cong ty khac, hay gia cua gia cong san pham
cuing loai cua nim 2019- 2020, dé xac dinh s6 tién cong ma phia T di gia cong dé
budc phia bj don 1a Eh phai thanh toan cac hda don nguyén don xuat ra 6 su ting
gap 10 lan cua ting san pham 1a khong dung quy dinh caa phap luat.

2.2. Vé thanh toan tién hang thang 3 va 4/2020 cé4c bén van tién hanh gia
cong hang hoa. T da thuc hién va da giao hang cho E. Nén E phai thanh toén tién
hang con thiéu cho T.

Vé s6 lugng gia cong, cic bén da thuc hién ddi chiéu va xac nhan sé luong
qua email ngay 07/05/2020, phu hop véi cac ban théng ké hang hoa gia céng, cac
phiéu xuat kho hang gia cong, san pham di duoc gia cong.

Vé giéa ctia san pham, do cac bén chua thoa thuan duoc nén chap nhan gia
theo don gia cii hop dong ndm 2019 cac bén da thyc hién.

2.3. D6i vai sb tién yéu cau cong ty E thanh toan do phat cham tra 0.05%
Ingay va bodi thuong thiét hai 08% gié tri phan nghia vu hop dong bi vi pham
(Khoan b diéu 7 cua hop dong 2020): 124.167.497 dong (Boi thuong 8% gia tri
hop dong do don phuong cham dut), 435.654.084 dong (Nop phat vi pham
0,05%/ngay do cham thanh toan), 124.167.498 dong (Bo6i thuong 8% gia tri phan
nghia vu hop dong bi vi pham do cham thanh toén trén 30 ngay). Tai phién toa
dai dién cho nguyén don rat mot phan dbi voi yéu cau trén, déng thoi dai dién cho
bi don cting dong Y véi phan rat mot phan yéu cau khoi kién cua nguyén don. Do
d6, dé nghi Hoi dong xét xir Pinh chi va hiy mot phan doi véi ban an so tham.

Can ctr cac Diéu 393, 401, 542, 544, 552 Bo luat dan sy 2015 va cic Diéu
178, 179, 183 Luat Thuong mai 2005, yéu cau khang céo cua bi don 1a c¢6 co s&
chap nhan.

3. Pé xuit quan diém giai quyét vu an :

Cin cir Diéu 289 va 299. khoan 2 Diéu 308 Bo luat T tung dan su dé xuat:

- Chap nhan khang céo cua bi don;

- Sira ban 4n so tham s6 03/2021/KDTM-ST ngay 10/11/2021 caa Toa &n
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nhan dan huyén Nhon Trach va Huy, dinh chi mot phan yéu cau khai kién cua
nguyén don.

NHAN PINH CUA TOA AN:

Sau khi nghién ctiu cac tai liéu, chang ctr ¢d trong hd so vu an da dugc xem
Xét tai phién toa va két qua tranh tung tai phién toa, Hoi dong xét xir nhan dinh:

[1] V& t6 tung: Pon khang céo cua cong ty E 1am trong han luét dinh, dong
tam Ung 4n phi dung quy dinh; nén dugc xem xét theo tha tuc phuc tham.

[2] V& noi dung: Xét noi dung khang céo cuaa bi don.

Tai phién toa phiic tham, bj don gitt nguyén ndi dung khang cao, nguyén don
thay doi ndi dung khoi kién chi yéu cau phia bi don thanh toan toan b tién gia
cong trong hang 3 va 4 nam 2020, 1a 1.411.000.000d, khong yéu cau lai phat Vi
pham va VAT nhu khoi kién ban dau. Hoi dong xét xir xét thdy; Can cir vao Hop
d6ng gia cong hang héa sé 1/2020/HDGCHH-E-T ky véi Cong ty TNHH E HCM
V ngay 01/3/2020, do phia nguyén don cung cap c6 ndi dung thé hién thoi han
ctiia hop dong: 01 nam, tir ngay 01/3/2020 dén 01/3/2021. Pbi tuong cia hop
dong: Gia cong lap rap hang Wire harness theo ban v& va hang mau cong ty giao;
Pon gia gia cong: Theo Phu luc dinh kém hop dong gia cong hang héa sé 1 néu
trén. Ghi cha: don gia chi tiét ting ma hang tai Phu luc dinh kém hop dong gia
cong hang hoa va chua bao gdbm 10% thué Gi4 trj gia ting. Thoi han thanh toén:
Cong ty E sé& thanh toan tién gia cong cho cong ty T cham nhat 14 ngay 15 hang
thang; Phuong thirc thanh toan bang chuyén khoan.

- Phia E chi ky vao trang 4 hop dong va trang 7 cta phu luc Hop dong, khéng
ky giap lai va khong dong dau giap lai timg trang, sau d6 chuyén cho phia T ky
va T chuyén lai cho E vao ngay 21/03/2020, dong thoi tai bién ban giao nhan c6
ghi cha “co chinh sita nhitng phan sai sét vé gid trong ban hop dong da ky két”.
Theo nhu bién ban giao nhéan thi Cong ty E d3 nhan dugc hop dong gia cong da
c6 chit ky va moc ddu cua 02 bén cong ty.

Tuy nhién, tai ndi dung cua hop dong duogc thé hién tai trang so hai, trang 3
ctia hop dong cac diéu khoan co ban co su khac nhau cu thé tai Pidu 6 vé don gia
gia cong va phuong thirc thanh toan thé hién: a) bén A sé& thanh toan tién gia cong
cho bén B theo don gia cu thé nhu sau.

Hang gan dé vd:  (don vi tinh: pin) don gia (VND/Pin) 14 90.

Hang gan kh6 muc 3: (don vi tinh: pin) don gia (VND/Pin) 1a 160.

Hang gan kho murc 2: (don vi tinh: pin) don gida (VND/Pin) 1a 180.

Hang gan khé mirc 1: (don vi tinh: pin) don gia (VND/Pin) 1a 270.

Hang boc tach: (don vi tinh: pin) don gia (VND/Pin) 1a 1.500 (1.500/1ea).

V& gié tai Biéu 6 hop dong thi don gia thap nhat 1a 90 VND/Pin d6i véi hang
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gia cdng gan d&, nhung theo Phu luc hop déng thi don gia thap nhat 1a 9 VNB/Pin
d6i véi hang gan dé. So sanh véi hop d6ng ma cac bén da ky két va thuc hién nam
2019 thi pht hop véi don gia tai phu luc hop ddng trang 7 12 9,16,18,27 VND/Pin,
phU hop véi cac hop ddng chao hang bao gia caa cac Cong ty An Khang, Thuy
Tién, Minh Chau vao thoi diém thang 3 nam 2020 ma E cung cap (BL 238-243)
c6 mac gia bang hoic thap hon gia trong hop déng nam 2019 cac bén di thuc
hién. Do d6, gia tai hop dong 01/2020 c6 sy ting gia bat thuong 1a 90, 160, 180,
270 VNBD/ pin (ting 10 1an). Nhu vay, don gia chi tiét san pham tai phu luc hop
ddng c6 mau thuan véi gia tai hop dong. Do vay, c6 du co s khang dinh, don gia
trong hop dong sé 01/2020 c6 su sai s6t vé gia hang hda gia cong.

Tai phién toa phlc tham ciing nhu quéa trinh thu thap chang ci cua cip so
tham dai dién cho nguyén don T 1a 6ng Ngé Manh H (BL 103) ciing xac dinh:
Hop ddng 01/2020 do E soan thao, ngay 01/3/2020 E ky 4 ban hop dong va gui
cho T ky. Sau khi nhan duoc hop d6ng ngay 09/3/2020, thay c6 su bat thuong vé
gia, ngay 17/3/2020 T da gui email cho E xéac nhan. T yéu cau E lam thém Phu
luc hop dong mai tinh theo gia cia nam 2019, E dong y. Pong thai ndi dung trén
phU hop v&i nodi dung trao doi tai cac thu dién tir (email) gitt Eh va T cu thé ngay
24/3/2020 E c6 phan hdi khéng chap nhan Phu luc hop déng (theo E vé thoi han
hop déong la 01 nam, don gid do E quyét dinh (1a gid da théa thudn ngay
26/02/2020), s6 lwong gia cong do E quyét dinh). Cho dén ngay 28/3/2020 T da
gui cho E ban Phy luc hop dong dé diéu chinh bo sung diéu 5,6,7 ctia hop dong
s 01/2020 (BL 287). Cung ngay 28/3/2020 va ngay 30/3/2020 E phan hdi vé viéc
thuc hién theo gia E dua ra ngay 26/02/2020. Tuy nhién, dén ngay 08/4/2020,
ngay 05/5/2020 phia T van xuét hoa don va dé nghi E thanh toan theo don gia T
tu diéu chinh ting gap 10 lan, E tir chdi nhan hoa don va ngiing giao hang cho T
gia cong ngay 11/4/2020, gti emai ngay 13/4, 8/5, 9/5 dé nghi tinh lai gia.

Nhu vay, Hop dong gia cong hang héa sé 01/2020/HPGCHH-E-T ngay
01/3/2020 mac du cac bén da ky, nhung lai khong dang vai y chi, nguyén vong
cuia cac bén vé cac diéu khoan chinh ciia hop dong, vé gia ca, vé s6 luong don
hang, dac biét 1a don gia ting bat thuong gap 10 lan. Sau khi phét hién sai s6t
trong hop dong, cac bén da trao doi rat nhiéu lan dé di dén théng nhat va sta doi
hop déng nhung ca hai déu khdng dat dugc thoa thuan dé di dén ky két mot hop
d6ng mai hoac phu luc hop ddéng diéu chinh bo sung. Do d6, Hop dong sb
01/2020/HBDGCHH-E-T ngay 01/3/2020 gitra Cong ty TNHH Dich vu k¥ thuat T
va Cong ty TNHH E HCM V khdng c6 gia tri thuc hién. Tir d6 cho thay khang
c4o cua bi don Cong ty TNHH E HCM V 1a ¢6 co s& chap nhan.

[3]. D6 véi s tién gia cong cac bén da thuc hién:

Qua trinh giai quyét danh gia chiing ¢ ctia cap so tham: Cap so tham khong
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dbi chiéu xem xét gia ca c6 su mau thuan giira hop doéng va phu luc hop dong
(trang 3 va trang 7 cua hop dong), khdng tham khao gia hop dong cung thoi diém
phia Eh ky véi cong ty khéc, hay gia cua gia cdng san pham cung loai cia nim
2019, dé xac dinh sé tién cong ma phia T da gia cong dé budc phia bi don 1a E
phai thanh to4n ma cip so tham chi can cr vao hop dong va phu luc hop ddng do
nguyén don cung cip, cling voi cac héa don phia nguyén don xuit ra co su ting
gap 10 1an cua ting san pham dé bugc phia bi don thanh toan 1a khong ding quy
dinh cta phép luat.

[4] Ddi véi thay doi yéu cau khai kién cia nguyén don: Tai phién toa phuc
tham, dai dién cho nguyén don c6 thay ddi yéu cau, budc bi don phai thanh toan
cho phia nguyén don sé tién cong ma phia nguyén don da thyc hién gia céng cho
bi don 12 1.411.000.000d (Mét ty bon tram muoi mét triéu dong) tién gia cong san
pham thang 3 va thang 4 nam 2020. Riéng cac khoan tién VAT, tién yéu cau cong
ty E thanh toan do phat cham tra 0.05% /ngay va boi thudng thiét hai 08% gi4 tri
phan nghia vu hop déng bi vi pham (Khoan b diéu 7 cua hop dong 2020):
124.167.497 ddng (Bbi thuong 8% gia tri hop dong do don phuong cham dut),
435.654.084 dong (Nop phat vi pham 0,05%/ngay do cham thanh toan),
124.167.498 dong (B6i thuong 8% gia tri phan nghia vu hop dong bi vi pham do
cham thanh toan trén 30 ngay). Tai phién toa phia nguyén don xin rat khdng yéu
cau phia bi don phai thanh toan.

Hoi dong xét xtr xét thy, déi vai sé tién thanh toan thang 3 va 4/2020, mic
du cac bén khong dat dugc thoa thuan nhung cac bén van tién hanh gia cong hang
hoa. T da thyc hién va da giao hang cho E. Nén E phai thanh toan tién hang ma T
da gia cong trong thang 3 va thang 4 nam 2020 cho T.

Vé sb luong gia cong, cac bén da thuc hién dbi chiéu va xac nhan sé lugng
qua email ngay 07/05/2020, phu hop véi cac ban thdng ké hang hoa gia cong, cac
phiéu xuat kho hang gia céng, san pham da duoc gia cong.

Tur nhitng cdn ct néu trén sau khi déi chiéu, xem xét trén co so cac phu luc
hop dong, cac phiéu xuat kho hang gia cong, san pham da duoc gia cong, gia cac
san pham gia cong cung thoi diém thi s6 tien ma phia nguyén don yéu cau phia bi
don phai thanh todn cac mat hang theo hoa don phia nguyén don da xuat vdi s6
tién 1a: 1.411.000.000 ddng (Mét ty bén tram muwroi mét tridu dong) 1a khéng co
co s& chap nhan. Mic du cac bén da trao d6i rat nhiéu lan dé di dén thdng nhat va
stra d6i hop dong nhung ca hai déu khdng dat duoc thoa thuan dé di dén ky két
mét hop dong méi hodc phu luc hop dong diéu chinh bo sung. Do dé, Hoi dong
xét xir chap nhan gia theo don gia cii hop dong ndm 2019 ma cac bén da thuc hién
tuong wng véi s6 hang hoa da gia cong cua thang 3 1a 335.258.188 dong (ba tram
ba nam triéu hai tram ndm tdm nghin mét tram tam muwoi tam dong), thang 4
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tuong tng vaéi s tién 81.531.812 ddng (TAm mét triéu ndm tram ba muwoi mot
nghin tam tram muwoi hai dong) bao géom thué VAT 10%. Tong cong la
416.785.000 dong (Bon tram muoi Sau triéu bdy tram tam ndm nghin dong). Buoc
phia bi don phai thanh cho phia nguyén don.

[5] B4i véi viéc rat mot phan yéu cau khoi kién cua nguyén don tai phién
tda doi véi yéu cau Céng ty TNHH E HCM V phai thanh toan s tién phat cham
tra 0.05%/ngay va bdi thuong thiét hai 08% gia tri phan nghia vu hop dong bi vi
pham (Khoan b diéu 7 cta hop dong 2020) 1a: 124.167.497 dong (Boi thudong 8%
gia tri hop déng do don phuong cham dut) 1a 435.654.084 dong (Nop phat vi
pham 0,05%/ngay do cham thanh toan) 1a 124.167.498 dong (Boi thuong 8% gié
tri phan nghia vu hop ddng bi vi pham do cham thanh toan trén 30 ngay). Hoi
dong xét xtr xét thay, viéc rit mot phan yéu cau khoi kién ctua nguyén don 1a hoan
toan tu nguyén. Tai phién toa dai dién theo iy quyén caa bi don 13 Cong ty TNHH
E HCM V ciing dong y véi viéc rat mot phan yéu cau khai kién cua nguyén don.
Do vay, Hoi dong xét xur can ctr cac Diéu 289 va 299 B4 ludt Té tung dan su 2015.
Hay mot phan ban an so tham va Binh chi mot phan yéu cau khai kién cia nguyén
don.

Tur nhitng can ctr néu trén. Hoi dong xét xir chap nhan khang céo cua bi don
la Cong ty TNHH E HCM V. Sira ban 4n ban an so tham s6 03/2021/KDTM-ST
ngay 10/11/2021 cta Toa an nhan dan huyén Nhon Trach, tinh Péng Nai vé s6
tién gia cong, dong thoi hay, dinh chi mot phan yéu cau khai kién cua nguyén
don 9 9 \

[6] Quan diém cta Vién ki€m sat nhan dan tinh Dong Nai phu hop véi nhan
dinh cua Hoi dong xét xir nén ghi nhan

[7] Vé an phi: Can ct Diéu 147 va 148 Bo luat T4 tung dan su. Nghi quyét
s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Qudc vé &n phi
va Ié phi Toa an.

7.1. V& an phi kinh doanh thuong mai so tham:

- Cong ty TNHH E HCM V phai chiu an phi trén sd tién phai thanh toan cho
nguyén don 416.785.000d (= 20.000.000d +4% sé tién vuot qua 400.000.000d =
20.671.400 dong (hai muwoi triéu sau tram bay mot nghin dong) an phi Kinh doanh
thuong mai so tham.

- Cong ty TNHH Dich vu k¥ thuat T phai chiu an phi trén s tién khong duoc
chép nhén 1a 1.411.000.000 - 416.785.000d = (994.215.000d4 =36.000.000 +3%
vuot qua 800.000.000d = 41.826.450 ddng) (Bén mot triéu tam tram hai sau nghin
bén tram ndm muoi dong) an phi Kinh doanh thwong mai so tham, duoc trir vao
s6 tién tam tng an phi da nop 1a 42.851.000d (bon muwoi hai triéu tdm tram nam
mét nghin dong) tai bién lai sé 0000316 ngay 12/5/2020 cua Chi cyc thi hanh an
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huyén Nhon Trach. Hoan tra cho Cong ty TNHH Dich vu k§ thuat T s tién chénh
1énh 13 1.024.550 ddng (mot triéu khdng tram hai muwoi bon nghin ndm tram nam
muoi dong).

7.2. V& an phi kinh doanh thuong mai phiic tham:

Cong ty TNHH E HCM V khong phai chiu an phi Kinh doanh thuong mai
phlc tham. Hoan tra cho Cong ty TNHH E HCM V 2.000.000d (hai triéu dong)
tai bién lai s6 000734 ngay 18/02/2022, cua Chi cuc thi hanh an huyén Nhon
Trach.

Cong ty TNHH Dich vu k¥ thuat T khong phai chiu an phi Kinh doanh
thuong mai phiic tham.

Vi cac 1€ trén;
QUYET PINH:

Can ctr khoan 2 Diéu 308; Cac Piéeu 289 va 299 Bg ludt To tung dan si 2015,

Tuyén xu:

1. Chap nhan khéang céo cuaa bi don 1a Cong ty TNHH E HCM V. Sira ban
&4n ban an so tham sé 03/2021/KDTM-ST ngay 10/11/2021 cta Toa &4n nhan dan
huyén Nhon Trach, tinh Pong Nai.

Can ¢t cac Diéu 542, 544, 551, 552 B9 luat dan sy 2015 va cac Diéu 178,
179, 183 Luat Thuong mai 2019.

Chép nhan mot phan yéu cau khai kién ciia nguyén don Céng ty TNHH Dich
vu ky thuat T vé viéc “Tranh chap hop dong gia cong”.

Buoc cong ty Céng ty TNHH E HCM V phai thanh toan cho cong ty TNHH
Dich vu k§y thuat T s tién 416.785.000d (Bon trdam muroi Sau trigu bay trdam tam
ndam nghin dong).

2. Hiay mot phan ban an so tham va dinh chi cau khoi kién caa Cong ty
TNHH Dich vu ky thuat T ddi véi s6 tién phat vi pham hop dong, tién phat vi
pham thanh toan.

3. V& an phi: Can ctr Biéu 147 va 148 B0 luat Té tung dan su. Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban thuong vu Québc Hoi vé an
phi va I¢ phi Toa an.

3.1. V& an phi kinh doanh thuong mai so tham:

- Cong ty TNHH E HCM V phai chiu 4n phi trén sé tién phai thanh toan cho
nguyén don 20.671.000 dong 4n phi Kinh doanh thuong mai so tham.

- Cong ty TNHH Djch vu k§ thuat T phai chiu an phi trén sé tién khong dugc
chap nhan 41.826.450 dong (Bon mét triéu tam tram hai sdu nghin bén tram nam
muoi dong) an phi Kinh doanh thuong mai so thim, dugc trir vao sd tién tam tng
an phi da nop 1a 42.851.000d (bén mueoi hai triéu tam tram ndm mot nghin dong)
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tai bién lai s 0000316 ngay 12/5/2020 ctia Chi cuc thi hanh 4an huyén Nhon Trach.
Hoan tra cho TNHH Dich vu k¥ thuat T s tién chénh 1énh 14 1.024.550 dong (mdt
triéu khong tram hai mwoi bon nghin ndm tram nam muoi dong).

3.2. V& an phi kinh doanh thuong mai phiic tham:

Cong ty TNHH E HCM V khong phai chiu an phi Kinh doanh thuong mai
phlc tham. Hoan tra cho Cong ty TNHH E HCM V 2.000.000d tai bién lai sd
000734 ngay 18/02/2022, cia Chi cuc thi hanh an huyén Nhon Trach.

Cong ty TNHH Dich vu k¥ thuat T khong phai chiu an phi Kinh doanh
thuong mai phitic tham.

4. Thi hanh an.

4.1. Quy dinh chung: Ké tir ngay nguoi dugc yéu cu thi hanh an c6 don
yéu cau thi hanh an, néu nguoi phai thi hanh an khdng thi hanh thi hang thang
nguoi phai thi hanh an con phai chiu muc I3i suat theo quy dinh tai khoan 2 Biéu
468 Bo luat Dan sy twong ang Vai s tién va thoi gian cham thi hanh an.

4.2. Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2
Luat thi hanh an dan su thi ngudi duoc thi hanh an dan su, nguoi phai thi hanh an
dan su c6 quyén thoa thuan thi hanh &n, quyén yéu cau thi hanh an, tu nguyén thi
hanh &n hoic bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7, 7a, 7b va 9
Luat thi hanh &n dan su; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai
diéu 30 Luat thi hanh &n dan sy.

5. Hiéu lyc cta ban an: Ban an Dan sy phdc tham c6 hiéu luc phap luat ké
tir ngay tuyén an./.

Noi nhgn: ‘ TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Bong Nai; < . , . R
_TAND H. Nhon Trach: THAM PHAN - CHU TQA PHIEN TOA

- Chi cuc THADS H. Nhon Trach;
- Céc duong sy;
- Luu.

Pinh Thi Kiéu Lwong
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