TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
HUYEN SON DUONG Poc 1ap - Tw do - Hanh phuc
TINH TUYEN QUANG

Ban an s6: 15/2022/DS-ST
Ngay: 30/9/2022

VIN: “Kién doi lai tai san”
, _NHANDANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN HUYEN SON DUONG - TINH TUYEN QUANG

- Thanh phan Hgi dong xét xiz so thdm gom cé:

Tham phdn - Chii tog phién tod: Ba Pham Thi Thity Tram

Cdc Hoi tham nhén dan:

1. Ong Nguyén Son Hai

2. Ong Ma Quéc Thé

- Therky phién toa: Ong Vii Piie Théo - Thu ky Toa an nhan dan huyén Son Duong,

- Dgi dign Vign Kjém sat nhan dan huyén Son Duong tham gia phién toa: Ong
Nguyen Ngoc Anh - Kiém sat vién.
~Ngay 30 thang 9 nam 2022 tai Try s¢ Toa an nhan dan huyén Son Duong Xét xu
so tham cong khai vu an dan sy thu ly s6: 135/2021/TLST- DS, ngay 26 thang 11 nam
2021 veé viéc “Kién doi lai tai san” theo Quyét dinh ,dua vu an ra x¢&t xu sc}
19/2022/QbXXST-DS ngay 31 thang 8 nam 2022; Quyét dinh hodn phién toa so
18/2022/QBSAT-DS ngay 15/9/2022, gitra cac duong su:
* Nguyén don: Ba Pham Thi H, sinh nam 1967, Nghé nghi¢p: Lam rudng; Pia chi:
Thon V, xa T, ,huyén S, tinh T (C6 mat).
* Bi don:
- Ong Pai Vin T, sinh nam 1963; Nghé nghiép: Lam rudng; Dia chi: Thon V, xa
T, ,huyén S, tinh T (Vang mat).

- Ba Nguyén Thi D, sinh nam 1966; Nghé nghiép: Lam rudng; Dia chi: Thon V,
xa T, ,huyén S, tinh T (Vang mat).

NOI DUNG VU AN:

1. Tai don khéi kién, ban ti khai, quan diém trong qua trinh gidi quyét vu dn va
tai phién toa, nguyén don trinh bay:

Ngay 24/10/2013 am lich (tirc ngay 26/11/2013) vo chong ba B, ng T ¢d vay clia
ba s6 tién 150.000.000d (Mot tram nam muroi triéu dong). Khi vay ba B 1a nguoi viét gidy
va hai vo chong T D déu ky nguoi vay. Hai bén ¢ thoa thuan 14i suat 1a 2%/thang, mdi
thang tra 1ai 1 1an, thoi han thanh toan hét no 14 ngay 24/6/2014 am lich (tic ngay
20/7/2014 dwong lich). Nhung dén han ma vo chong T B khong thanh todn méc du ba da
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d6n ddc nhiéu lan. Pén ngay 30/12/2016 am lich (tirc ngay 27/01/2017 dwong lich) thi hai
bén chét ng, theo d6 ba B, 6ng T con no ba s6 tién goc 1a 150. 000.000 dong (Mot tram
néim mueoi triéu dong), va 70.000.000 dong (Bdy muoi triéu dong) tién 14i tinh tir ngay vay
24/10/2013 am lich dén ngay 30/12/2016 4m lich. Cu thé hai bén chét 1ai suat cta
150.000.000 dong trong 03 nim (2014, 2015, 2016) la 70.000.000 dong tuong duong lai
suat 1,3%/thang chir khoéng tinh lai suat 2%/thang Tong cong 1a 220.000.000 dong (Hai
tram hai muwoi tri¢u dong). Ba D co viét gidy vay tién dé ngay 30/12/2016 4 am lich va ba
b, Ong T ky vao gidy vay tién nay. Nhung dén han thanh toan 6ng T ba D tiép tuc vi pham
hop dong K¢é tir khi vay cho dén nay, 6ng T ba b chua thanh toan cho ba bat clr mot
khoan tién nao. Do vay, ba khéi kién doi lai s tién thudce quyen s& hiru ctia ba ma 6ng Pai
Vin T va ba Nguyén Thi B chua thanh toan cho ba 1a 220.000.000d (Hai tram hai mucoi
triéu dong) ma hai bén da chot no theo gidy vay tién ngay 30/12/2016 am lich (tic ngay
27/01/2017 duong lich).

Qua trinh giai quyét vu an, ba di co yéu cau bo sung don khoi kién, cu thé Pé
nghi Toa an budc 6ng Pai Van T va ba Nguyén Thi D phai thanh toan cho ba sb tién 13
tir ngdy chdt no 13 ngay 30/12/2016 am lich (tirc ngay 27/01/2017 dwong lich) dén
30/7/2021 (tire ngay 06/9/2021 duong lich) am lich 1a 04 nam 07 thang = 55 thang theo
1ai suat ngan hang 1a 0,833 Yo/thang cua sd tién gbe 150.000.000 dong 68.722.500
dong (Sdu mueoi tdm triéu bay tram hai muoi hai nghin nam tram dong). Sau khi vé suy
nghi lai, xét thdy ong T ba P hoan canh rat kho khan, c6 con bi bénh hiém nghéo 1au
nam chay chita ton kém, chau méi qua doi. Ba P thi bi bénh, 6ng T da gan 60 tudi van
phai di tha pH 1am thué kiém tién tra ng. Do viy, ba quyét dinh rat mot phan yéu cau
khoi kién va chi yéu cau 6ng T ba B phai tra s tién ng da chét ngay 30/12/2016 am lich
(tirc ngay 27/01/2017 duong lich) la 220.000.000d (Hai tram hai muwoi triéu dong) nhu
don khéi kién ban dau.

2.Bidon la ba Nguyén Thi D vcfigg mdt tqi phién toa nhung loi khai (co xdc nhan
cua chinh quyen dia pH) trong ho so thé hién:

Ngay 24/10/2013 am lich (tirc ngay 26/11/2013), ba (Nguyén Thi D) va chong 1a
Dai Van T co6 vay cua ba Pham Thi H 150.000.000 dong (Mot tram nam muoi triéu
dong), c6 thoa thuan vé 13i suat nhung ba khong nhé cu thé, han thanh toan 1a vao ngay
24/6/2014 am lich (tirc ngay 20/7/2014 dwong lich). Ba 1a nguoi viét gidy vay tién ngay
24/10/2013 va hai vo chong 6ng ba cing ky nguoi vay. Nhung do hoan canh kinh té kho
khan nén vo chong ong ba chua tra duoc tién goc ma chi tra dugc 41.000.000d (Bon
mueoi mot triéu dong) tlen lai. Den ngay 30/12/2016 am lich thi hai bén chét no. Theo d6
6ng T, ba D no ba H sd tién goc 1a 150.000. 000 dong (MGt tram ndm muoi triéu dong),
va 70.000.000 dong (Bay muoi triéu dong) tlen 1ai. Tong cong 13 220.000.000 dong (Hai
tram hai muoi triéu dong). Ba 1a nguoi viét gidy vay tién ngay 30/12/2016 am lich (ttrc
ngay 27/01/2017 dwong lich) va hai vo chong 6ng ba cung ky ngudi vay. Péi véi quan
diém ciia ba H yéu cau vo chong ba phai thanh toan no thi ba c6 quan diém la c6 vay co
tra, tuy nhién do diéu kién hoan canh gia dinh ba hién rat kho khan nén ba mong mudn
ba H tao diéu kién cho ba tra dan va giam cho vo chdng ba sb tién 14i. Truong hop ba H
khong nhét tri thi ba d& nghi Toa an giai quyét theo quy dinh cua phap luat.

3. Qud trinh gidi quyét vu dn, Toa dn khéng lay dwoce 101 khai ciia ng Dai Vin T.

Tai budi lam viéc ngay 16/5/2022, sau khi Toa 4n lay 10i khai, ong T tur doc lai bién
ban va cong nhan la diing vé1 ¥ kién ciia minh nhung khong ky bién ban. Ong T xé&c dinh 6ng
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chi ky bién ban véi diéu kién ba H phai nhat tri bang van ban cho vo chong ong dugc thanh
toan ng 1am nhiéu lan va khdng yéu cau vé 14i suat. Quan diém cta ong T (thé hién tai bién
ban lay 101 khai ngay 16/5/2022) phu hop véi 10i khai ctia ba D.

Tai phién toa, dai dién Vién kiém sat phat biéu ¥ kién vé viéc tudn theo phap luat
t6 tung ctia Tham  phan, HO1 dong xét xtr, Thu ky phién toa va cta nguyén don trong
qua trinh giai quyet vu 4n déu dam bao dung quy dinh; Riéng bi don chua thyc hién
dung, day du quyén va nghia vu quy dinh tai Piéu 70, 72 cua Bo luat td tung Dan su. Vé
viée giai quyét vu an, dai dién Vién kiém sat dé nghi ap dung cac Diéu 26, 147, 161,
162, 227, 228, 235, 266, 271, 273 BJ luat td tung dan su; cac Diéu 463, 466, 469; Diéu
357, 468 cuia B luat dan su; Nghi quyét s 326/2016/UBTVQH14, ngay 30/12/2016
cua Uy ban thuong vu Quéc Hoi quy dinh vé murc thu, mién, giam, thu, ndp, quan ly va
str dung 4n phi va 1¢ phi Toa an: Chap nhan yéu cau khai kién cta ba Pham Thi H vé
“Kién doi lai tai san” d6i vai ong Pai Van T va ba Nguyén Thi .

* Budc 6ng Pai Van T va ba Nguyén Thi P phai tra ba Pham Thi H 220.000.000d
(Hai trdm hai muoi triéu dong). Chia ra; Ong Dai Van T phai thanh toén cho ba Pham Thi H
110.000.000d (Mot trim mueoi triéu dong). Ba Nguyén Thi D phai thanh toan cho ba Pham
Thi H 110.000.000d (Mot trim muoi triéu dong).

- Vé an phi: Ong Pai Van T va ba Nguyén Thi P phai chiu 4n phi theo quy dinh
cua phap luat.

- Vé quyén khang cao: Cac duong su duoc quyén khang cao ban an theo quy dinh
cua phap luat.

NHAN PINH CUA TOA AN:

Can cur vao cdc tai li¢u, chimg cur ¢6 trong hd so vu 4n d3 duoc xem xét tai phién
toa, két qua tranh tung tai phién toa, Hoi dong xét xtr nhan dinh:

[1] Vé phdp ludt t6 tung.

Ba Pham Thi H khoi kién yéu cau Toa an nhan dan huyén Son Duong giai quyét
tranh chap hop dong vay tai san dbi v6i 6ng Pai Van T va ba Nguyén Thi D theo Gidy vay
tién ngay 30/12/2016 am lich (tirc ngay 27/01/2017 duong lich). Do cac bén khong c6 thoa
thuan vé ky han nén can cir quy dinh tai Diéu 469 cua Bo luat dan sy; Nghi quyét s0
01/2019/NQ-HDTP ngay 11/01/2019 cua Héi dong Tham phan Toa an nhan dén tdi cao
huréng dan dp dung mot s0 quy dinh cua phdp ludt ve ldi, lai sudt, phat vi pham, thi bén cho
vay ¢6 quyén doi lai tai san bat ctr e nao nhung phai béo trudc cho nhau mét thoi gian hop
ly khéng quéa 03 thang ké tir ngay théng bao. Do cac bén déu khong nhé thoi diém thong
bao doi no nén thoi diém vi pham hop dong duoc xac dinh 1 03 thang ké tir ngay
30/12/2016 am lich (tic ngay 27/01/2017 duong lich). Nhu vay, tinh dén ngay khoi kién
(17/9/2021) da qua 03 nam nhung theo quy dinh tai Dleu 155 cta BG luat dan sy thi khong
ap dung thoi hiéu khoi kién ddi véi yéu cau bao v¢ quyén so hiru. Trong vy an nay, nguyén
don chi khoi kién doi lai tar san thudc quyen s& hitu ctia minh, cu thé 1a yéu cau bi don
thanh todn s tién ng da chdt vao ngay 30/12/2016 am lich (tirc ngay 27/01/2017 duong
lich) 1& 220.000.000d (Hai tram hai mueoi triéu dong), nén khong ép dung thoi hiéu khoi
kién va quan hé phap luat tranh chap duoc xac dinh 13 “Kién doi lai tai san”. Ong Pai Van T
va ba Nguyén Thi D c6 ho khau thuong tra tai Thon V, x4 T, ,huyén S, tinh T. Can ct theo
khoan 2 Biéu 26, Piéu 35, Diéu 39 ctia Bo luat T tung dan su thi day 1a tranh chp vé
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quyén s& hiru d6i voi tai san va thudc tham quyén giai quyét ciia Toa an nhan dan huyén
Son Duong.

Két qua x4c minh tai dia pH xac dinh duoc 6ng T va ba D c¢6 ho khau thuong tra
tai Thon V, xa T, ,huyén S, tinh T. Ong T di 1am #n xa, thi thoang c6 vé qua nha xong lai
di ngay; khi di T khong thong bao lai cho dia pH nén dia pH khong nam duoc dia chi
1am viéc cy thé ctia 6ng T. Sau khi thy Iy vu an, Toa 4n d4 triéu tap, 6ng T da duoc thong
bao vé viéc minh bi kién tai nhung 6ng T van khong vé va ciing khong thong bao dia chi
noi &, noi lam viéc cu thé, day dugc xem la truong hop nguoi bi kién ¢d T che giéu dia
chi, trén tranh nghia vu nén Tda 4n van giai quyét vu an theo thii tuc chung.

Toa &n da tlén hanh x4ac minh thu thap ching ctr; thuc hién cac tha tuc niém yét,
tong dat van ban t6 tung theo quy dinh cua phap ludt, tuy nhién bi don la 6ng Bai Van T
va ba Nguyen Thi P van Vang mat 1an thi hai. Do vy, Toa an nhan dan huyén Son
Duong quyét dinh xét xir vang mit bi don theo quy dinh tai cac Diéu 227, 228 ciia Bo
luat td tung Dan su.

[2] Vé viéc xem xét yéu cau khoi kién cua nguyén don.

Nguyén don 1a ba Pham Thi H xac dinh ngay 24/10/2013 am lich (tirc ngay
26/11/2013 duong lich), c6 dugc cho 6ng T va ba B vay 150.000.000d (Mot tram nam
muoi triéu dong) va thoa thuan 13i suat 2% thang, mdi thang thanh toan 13i 1 1n nhung
6ng T ba D chua thanh todn 1ai cho ba lan nao. Do 6ng T ba P khong thanh toan duoc
nén ngay 31/12/2016 am lich (ttc ngay 27/01/2017 duong lich) hai bén di chdt no, theo
d6 6ng T va ba B con ng ba H 220.000.000d (Hai tram hai muoi triéu dong), trong d6
¢6 150.000.000d gbc vay tir nam 2013 va 70.000.000d 13i ctia 03 nam 2014, 2015, 2016,
twong duong 1,3%/thang di duoc chdt ng vao ngay 31/12/2016 am lich (tic ngay
27/01/2017 duong lich).

Ba H xuat trinh gidy vay tién ngdy 24/10/2013 am lich va gidy vay tién
31/12/2016 am lich ¢6 chit ky cua 6ng T, ba D.

Do khéng 1dy duoc 161 khai cia 6ng Pai Vin T nén ngay 26/8/2022, Toa an da
trung cau giam dinh chit ky, chi viét trong gidy vay tién do ba H cung cép vdi chit ky,
chit viét ctia 6ng T tai cac tai liéu thu thap duoc tai Cong an tinh Tuyén Quang (t& khai
chimg minh nhan dan sb 531865 ngay 21/9/2017; khai chiing minh nhan dén s6 531856
ngay 26/12/2014). Tai két luan giam dinh s6 1069/GB-KTHS, ngay 31/8/2022 cua
phong K3 thuat hinh sy - Cong an tinh Tuyén Quang két luan:

- Chir ky dudi muc “ngudi vay - chong” trong “Gidy vay tién ngay 24/10/2013
am lich” (ky hi¢u A1) vaéi chir ky dudi muc “nguoi khai ky tén” tai “To khai chiing
minh nhan dan s 531856 ghi ngay 26/12/2014” (ky hiéu M1), sé 531865 ghi ngay
21/9/2017” (ky hiéu M2) 1a do cung mot nguoi ky.

- Chitr viét “Pai Van T” dudi muc “ngudi Vay” tai “Gidy vay tién ngiy
30/12/2016 am lich” (ky hiéu A2) v6i chix viét dudi muc “nguoi khai ky tén” tai “To
khai chémg minh nhan dan s6 531856 ghi ngay 26/ 12/2014” (ky hiéu M), s0 531865
ngay 21/9/2017” (ky hiéu M2) 1a do ciing mot ngudi viét.

‘ ]E?01 véi quan diém cta ba Dlxac dinh gia duoc 41.000.0004 (Bé'n mweoi mot triéu
dong) tién 181 nhung khong cung cap duogc bat cir mot tai liéu nao chirmg minh cho 101
khai cuiia minh la c6 can cu.



Nhu vdy, viéc ba Pham Thi H cho ng Pai Van T va ba Nguyén Thi P vay tién 1a c¢6
that va con dugc thira nhan qua 16 khai ciia chinh ba B ciing nhu dugc chimg minh bang Két
luan gidm dinh va cac tai liéu, chimg ctr khac. Do do, yéu cau khoi kién doi lai tai san thudc
s& hitu ctia minh ctia ba Pham Thi H 14 ¢6 can ¢t va can dugc chép nhan. Vi vay, can budc
6ng Pai Vian T va ba Nguyén Thi P c6 nghia vu tra cho ba Pham Thi H 220.000.000d (Hai
tréim hai muoi triéu dong). Chia ra mi ngudi phai thanh toan cho ba H 110.000.000d (Mot
tréim muoi triéu dong).

Trude khi mé phién toa, ba Pham Thi H da c6 don xin rat yéu cau khéi kién bd
sung vé viéc “Budc 6ng Pai Van T va ba Nguyén Thi P phdi thanh todn sé tién ldi tir
ngay chét no la ngay 30/12/2016 am lich dén 30/7/2021 am lich la 04 nam 07 thing =
55 thang theo ldi sudt ngdn hang la 0,833 %/thdng cia sé tién goc 150.000.000 a"dng =
68.722.500 dong (Sau muoi tam triéu bdy tram hai muoi hai nghin nam tram dong)”.
Viéc rat mot phan yéu cau khoi kién cua ba H khong vuot qua yéu cau khdi kién va
hoan toan pht hop nén dugc chap nhan.

[3] Vé dn phi, chi phi té tung va quyén khdng cdo:

- Do yéu cau khoi kién ctia nguyén don duoc chip nhan toan bd nén bi don phai
chiu an phi theo quy dinh cua phap luat. Ba Pham Thi H khong phai nép an phi nén
duogc tra lai sO tién tam Ung an phi da nop.

- Qua trinh giai quyét vu an, ba H da yéu cau Toa an trung ciu gidm dinh chit ky,
chir viét va da ndp tam ung chi phi giam dinh. S6 tién chi phi cho viéc giam dinh la
3.750.000d. Do yéu cau ctia ba H dugc chap nhan nén 6ng Dai Van T phai chiu chi phi
giam dinh va c6 nghia vu thanh toan khoan tién chi phi gidm dinh cho ba H s6 tién la
3.750.000d (Ba triéu bay tram nam muwoi nghin dong).

- C4c duong su duoc quyén khang cao ban 4n theo quy dinh ciia phap luat.

Vi cac lé trén;
QUYET PINH:

, Cain cir vao cdc Diéu 26, 147, 161, 162, 227, 228 235, 266, 271, 273 ciia Bo luat
16 tung dan su;

Can cir vao cdc Diéu 116, 117, 119, 155, 463, 466, 469; Diéu 357, 468 ; Diéu
275 cua Bo luat dan suw nam 2015;

Can cir vao Nghi quyét so 326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban
Thuong vu Quoc hoi quy dinh vé murc thu, miém, giam, thu, nop quan Iy va su dung an
phi, lé phi cua Toa an.

1. Tuyén xir: Chap nhan yéu cau khoi kién cta ba Pham Thi H vé “Kién doi lai
tai san”’ 361 voi 6ng Pai Van T va ba Nguyén Thi D.

* Buoc 6ng Pai Van T va bé\‘ Nguyén Thi P phai tra ba Pham Thi H
220.000.000d (Hai tram hai muoi triéu dong). Chia ra:

- Ong ‘Dai Van T phai thanh toan cho ba Pham Thi H 110.000.000d (Mot tram
muoi triéu dong).



- Ba Nguyén Thi D phai thanh toan cho ba Pham Thi H 110.000.000d (Mot tram
mueoi triéu dong).

Khoan tién phai thanh toan, ké tir khi ban an, quyét dinh c6 hiéu liuc phap luat va
nguoi dugc thi hanh an (d6i voi cac khoan tién phai tra cho nguoi duoc thi hanh an) cho
dén khi thi hanh an xong, bén phai thi hanh an con phai chiu khoan tién 13i cia so tién
con phai thi hanh an theo muc lai Sut quy dinh tai Diéu 357, Diéu 468 cua B luit Dan
sunam 2015.

Trudng hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh an dan
su thi nguoi duoc thi hanh an dan sy, ngudi phai thi hanh an dan sy c6 quyén thoa thuan
thi hanh 4n, quyén yéu cau thi hanh 4n, tu nguyén thi hanh 4n hoic bi cudng ché thi hanh
an theo quy dinh tai cac Diéu 6, 7, va 9 Luat Thi hanh an dan su; thoi hiéu thi hanh an d-
uoc thuc hién theo quy dinh tai Diéu 30 Luat Thi hanh an dén su.

- Pinh chi yéu cau khéi kién bd sung cua ba Pham Thi H tai Thong bao veé viée
nguyén don bo sung yéu cau khoi kién s6 01/TB-DS ngay 19/5/2022 cta Toa an nhan
dan huyén Son Duong.

2. V& Chi phi tcf) tung: Bugc ong Pai Van T phai tra cho ba Pham Thi H
3.750.000d (Ba triéu bay tram nam muwoi nghin dong) tién chi phi to tung (giam dinh
chit ky, chir viét).

3. V& an phi:

- Ong Pai Vin T va ba Nguyén Thi D phai nop 11.000.000d (Muoi mot triéu
dong) an phi dan sy so tham co gia ngach. Chia ra 6ng Pai Van T phai ndp 5.500.000d
(Nam triéu nam tram nghin dong), ba Nguyén Thi B phai ndp 5.500.000d (Nim triéu
nam trim nghin dong).

- Ba Pham Thi H khong phai chju an phi dan su so thim c6 gia ngach. Tra lai cho
ba Pham Thi H s6 tién tam tng an phi da nop la 3.750.000.000d (Ba tri¢u bay triam nam
muoi nghin dong) theo bién lai s6 0001826 ngay 26/11/2021 va 1.718.000d (Mot trieu
bdy tram muoi tam nghin dong) theo bién lai s 0002086 ngay 19/5/2022 cua Chi cuc
Thi hanh &n dan sy huyén Son Duong. Tong cong 13 5.468.000d (Nam triéu bon tram
sdu muoi tam nghin dong).

4. V& quyén khang céo: Ba Pham Thi H dugc quyén khang cao ban an trong thoi
han 15 ngay k€ tir ngay tuyén an. Ong Pai Van T va ba Nguyen Thi D duge quyéen
khang c4o ban &n trong thoi han 15 ngay ké tir ngay nhan duogc ban an hoac ban an dugc
niém yét.

Noi nhan: TM. HOI PONG XET XU SO THAM

- Caod . . R A .

) Valfsﬁgn}%uifén Son Duong; THAM PHAN - CHU TOA PHIEN TOA
-UBNDXaT,;

- Chi cuc THADS huyén Son Duong;

- TAND tinh Tuyén Quang;

- Luu.

Pham Thi Thuy Tram



THANH VIEN HQI PONG XET XU’ THAM PHAN - CHU TQA PHIEN TOA

Nguyén Son Hai - Ma Quéc Thé Pham Thi Thiy Tram









