TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH DPoc 1ap - Tw do - Hanh phiic

Ban 4n s6: 582/2020/HC-PT
Ngay 24/9/2020
V/v “Khiéu kién quyét dinh hanh chinh
trong linh vuc xtr phat vi pham hanh chinh
vé thué va giai quyét khiéu nai”

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phin Héi dong xét xir phiic tham géom c6:

Thdam phan — Chii toa phién toa:  Ong Piang Van Y

Cdc Tham phdn: Ong Pham Vin Céong

Ba Pinh Ngoc Thu Huong

-Thuw ky phién téoa: Ba Pham Thi Hong Hanh — Thu ky Toa an nhan dan
Cap cao tai Thanh phdé H6 Chi Minh.

- Dai dién Vién kiém sdt nhén dan cép cao tai Thanh phé Hé Chi Minh
tham gia phién toa: Ba Pham Thi Ut - Kiém sat vién.

Ngay 24 thang 9 nim 2020, tai tru s& Toa an nhan dan cp cao tai Thanh
pho HO6 Chi Minh xét xir phuc tham cong khai vu an hanh chinh thu 1y so:
160/2020/TLPT-HC ngay 18 thang 02 nam 2020, vé viéc: “Khiéu kién quyét
dinh hanh chinh trong linh vuc xtr phat vi pham hanh chinh vé thué va giai quyét
khiéu nai”.

Do ban an hanh chinh so tham sb: 49/2020/HC-ST ngay 10/01/2020 cua
Toa an nhan dan Thanh phd H6 Chi Minh bi khéng céo.

Theo Quyét dinh dua vu 4n ra xét xtr phiic tham sb 3464/2020/QDXXPT-
HC, ngay 26 thang 8 nam 2020, gifta cdc duong su:

1.Ngueoi khoi kién: Cong ty Co phan dau tu N

Dia chi: D 007 Puong P, Phuong 7, quan P, Thanh phd Ho Chi Minh.

Nguoi dai dién theo phap luat: Ong Ngé Qudc T, sinh nim 1972

Pia chi: 38 Puong N, phuong B, Quan 1, Thanh phd HO Chi Minh (co
mat).

2. Nguoi b kién:



2.1. Cuc truong Cuc thué Thanh phd H6 Chi Minh - Ong Tran Ngoc T
(ving mat)

Dia chi: 63 duong V, phuong A, Quéan 2, Thanh phé H6 Chi Minh.

Ngueoi bdo vé quyén va loi ich hop phdp ciia Chi cuc treong chi Cuc thué
Thanh pho Ho Chi Minh: Ba Lé Linh H, sinh nam 1970 (c6 mat)

2.2. Chi cuc truong Chi cuc Thué quan P: Ong Nguyén Van V — Chi cuc
truong (vang mat). Pia chi: 145/9-10 duong N, Phuong 10, quan P, Thanh phd
H6 Chi Minh.

Ngueoi dai dién theo 1y quyén: Ong Pham Tudn A, chtic vu - Chi cuc pho
Chi cuc thué quan P (c6 mdt)

3. Ngueoi c6 quyén loi, nghia vu lién quan:

Chi cuc Thué quan P: Ong Nguyén Vin V — Chi cuc trudng (ving mat).
Dia chi: 145/9-10 duong N, Phuong 10, quan P, Thanh phd H6 Chi Minh.

Nguoi dai dién theo 11y quyén: Ong Pham Tuan A, chirc vu - Chi cuc Pho
chi cuc thué quan P (c6 mat)

Nguoi bao vé quyén va loi ich hop phdp cia Chi cuc thué va Chi cuc
truong chi cuc thué quan P: Ba Duong Tu C (c6 mat)

Nguoi khding cdo: Cong ty C6 phan dau tu N.

NOI DUNG VU AN:

Theo don khoi kién, cac ban ty khai va loi khai trong cac buéi lam viéc nguoi
khoi kién Ngé Quoc T dai dién theo phap ludt ciia Cong ty C6 phan dau tu N bay:

Trong nam 2011, Cong ty C6 phan dau tu N c6 giao dich mua ban hang
hoa voi Cong ty TNHH TM DV XD Danh Dat (Cong ty Danh Pat) 1a 15 hoa
don voi gia tri hang hoa: 2.211.86.603 dong va gia tri thué GTGT: 221.138.661
ddng (trong d6 03 hoa don thanh toan tién mit va 12 héa don thanh toan chuyén
khoan). Giira hai bén tién hanh hop dong mua ban, giao nhan hang hoéa, thanh
toan qua ngan hang day du va ké khai hach toan ké toan dung theo quy dinh.

- Trong nam 2011, nhan vién Cong ty C6 phan dau tu N ra cira hang Danh
Dat tai dia chi 73 Calmette, phuong Nguyén Thai Binh, Quan 1 mua mot s6 thiét
bi dién thanh toan béng tién mat 03 hoéa don véi gia tr1 hang hoéa: 12.055.800
ddng va thué GTGT: 1.205.580 dong. Sau d6, xét thdy nhu ciu mua hang hoa
v6i s6 luong 16n nén tién hanh ky hop dong mua ban va thanh toan bang chuyén
khoan (trong qué trinh ky hop ddng co6 kiém tra doanh nghiép c6 day du chuc



niang mua ban hang hoéa va doanh nghiép hoat dong binh thuong). Hai bén tién
hanh mua ban hang hoa, giao nhan néu sb lugng it thi Cong ty Danh Dat gui
hang chuyén xudng Pong Thép, néu sb luong 16n Cong ty tu van chuyén bang
xe tai cta cong ty (cong ty co xe tai bién s6 51C-08142).

- Dén ngay 12/09/2014, Chi cuc thué quin P c6 quyét dinh kiém tra thué
nién d6 01/2011 dén thang 12/2012. Trong qua trinh kiém tra Chi cuc thué quan
P (P6i kiém tra 1) phat hién dai dién phap luat Céng ty TNHH TM DV XD
Danh Dat 14 thé nhan khong co that. Chi cuc thué quan P ché\p nhan gia tri hang
héa duoc tinh chi phi dugc trir khi tinh thué TNDN va khong chip nhan thué
GTGT. Sau d6 Chi cuc thué quian P (Poi kiém tra 1) ra Quyét dinh sb
1027/QDXL-CCT-KT1 ngay 13/10/2014 truy thu thué GTGT céac héa don cia
Cong ty Danh Dat.

- Sau khi nhan duoc quyét dinh trén, Cong ty N nhan thdy qua bét hop 1y
vi theo thong tin tir Chi cyuc thué quan P cung cip thong tin nguoi dai dién phap
luat 1a: Ong Chu Tran Thién Tu sinh ngay 14/12/1968, CMND: 024788825 cap
ngay 31/08/2007 nhung Chi cyc thué quan P 1am viéc va xac minh thuc té 13 ba
Chu Tran Thién Tu sinh ngay 14/12/1992, CMND: 024788825 cip ngiy
31/08/2010. Bai thiét nghi, khi tién hanh ky hop dong mua ban Cong ty N da
kiém tra thong tin doanh nghiép:

+ Giay dang ky kinh doanh do S& Ké& hoach va dau tu TP.HCM cép 1a
ding su that.

+ Gidy chtng nhan dang ky mau dau do Cong an cép 14 su that.

+ Hoéa don phat hanh duoc chap thuan cua Chi cyc thué dia phuong quan
ly.

- Bén ngay 15/10/2014, Cong ty C6 phan dau tu N giri khiéu nai 1én Chi
cuc thué quan P (bo1 kiém tra noi b0). Sau khi lam viéc, Chi cuc thué quan P
(Doi kiém tra ndi bd) ra quyét dinh s6 84/GQKN-CCT-KTNB ngay 13/11/2014
giit nguyén quyét dinh s6 1027/QDXL-CCT-KT1 ngay 13/10/2014 Chi cuc thué
quan P (Doi kiém tra 1).

- Pén ngay 20/11/2014, Cong ty C6 phan dau tu N giri khiéu nai 1én Cyc
thué TP.HCM. Sau khi lam viéc, Cuc thué TP.HCM ra quyét dinh s6 06/QD-
CT-KN ngay 13/01/2015 giit nguyén quyét dinh s6 84/GQKN-CCT-KTNB ngay
13/11/2014 Chi cuc thué quan P (Doi kiém tra noi bo).



- Bén ngay 09/02/2015, Cong ty N giri don khoi kién 1én Toa an nhan dan
quan P yéu cau Tda xem xét hiy quyét dinh s6 1027/QDXL-CCT-KT1 ngay
13/10/2014 Chi cuc thué quan P va quyét dinh s6 06/QD-CT-KN ngay
13/01/2015 ctia Chi cuc thué TP.HCM. Tda an nhan dan quan P chuyén hé so vu
an lén Toa an nhan dan TP.HCM.

Nay, kinh mong Quy Toa an xem xét, tuyén hity Quyét dinh s
1027/QDXL-CCT-KT1 ngay 13/10/2014, Quyét dinh 84/GQKN-CCT-KTNB
ngay 13/11/2014 cua Chi cuc thué Quéin P va Quyét dinh sé 06/QP - CT-KN
ngay 13/01/2015 cua Cuc Thué Thanh Phé HO Chi Minh dé bao vé quyén loi
hop phap cho Cong ty ching toi.

Can cir vao ban tw khai va loi trinh bay tai phién toa Nguoi bi kién co
ngueoi bdo vé quyén va loi it hop phdp cho Chi cuc Truéng Chi cuc thué qudn P
trinh bay:

Can ctr Thong bao s6: 814/TB-TA ngay 29/01/2018 ctia TAND thanh phd
H6 Chi Minh gdi Chi cuc Thué quan P vé thu 1y vu 4n bo sung cho vu 4n hanh
chinh so thim thong bao thu 1y s6 03/2016/TLST-HC ngay 20/01/2016 vé viéc
“khiéu kién quyét dinh hanh chinh trong linh vuc thué” va van dé bo sung 1a huy
quyét dinh s6 84/GQKN-CCT-KTNB ngay 13/11/2014 ctia Chi cuc trudng Chi
cuc Thué quan P.

So luoc hd so phap 1y:

Cong ty Co phan Pau tu N do 6ng Ngo Qubc T 1a ngudi dai dién phap
luat - Giam d6c cong ty.

Pia chi kinh doanh: D007 duong P, phuong 07, quan P, TP- H6 Chi
Minh;

Nganh nghé: xay dung nha cac loai.

Gidy chimg nhan ding ky kinh doanh s6 0310580907 cép ngay
13/01/2011; dang ky thay dbi 1an thtr 2 ngay 06/06/2013.

2. NOi dung:

2.1. V& truy thu thué theo Quyét dinh: 1027/QDXL-CCT-KTI ngay
13/10/2014.

Viéc Cong ty Co phan Pau tu N khiéu kién Quyét dinh s6 1027/QDXL-
CCT-KT1 ngay 13/10/2014 cua Chi cuc Thué quan P thuc chét 13 viéc co quan
thué xtr 1y cac hoa don GTGT ma Cong ty N da ké khai khau trir thué GTGT

dau vao c6 ngudn gde tir Cong ty Danh Dat.
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SO hoa

STT | Ky hiéu 4 Ngay Hang hoa Gia tri Thué GTGT
on

1 | DD/11P | 0000508 | 20/04/2011 | Thiét bj dién 3.667.800 366.780

2 | DD/11P | 0000528 | 21/04/2011 | Thiét bi dién 3.620.000 362.000

3 | DD/11P | 0000606 | 28/04/2011 | Thiét bi dién 4.768.000 476.800

4 | DD/11P | 0000806 | 16/05/2011 | Thiét bi dién | 213.833.600 | 21.383.360

5 | DD/11P | 0000857 | 20/05/2011 | Thiét bi dién | 165.147.500 | 16.514.750

6 |DD/11P | 0001211 | 22/06/2011 | Thiét bi dién | 692.388.136 | 69.238.814

7 | DD/11P | 0001300 | 02/07/2011 | Thiét bi dién 87.351.876 8.735.188

8 | DD/11P | 0001325 | 05/07/2011 | Thiét bi dién | 178.245.600 | 17.824.560

9 |DD/11P | 0001384 | 11/07/2011 | Thiét bi dién | 216.694.233 | 21.669.423
Thiét bi vé

10 | DD/11P | 0001831 | 18/08/2011 | sinh 101.729.660 | 10.172.966
Thiét bi vé

11 | DD/11P | 0001832 | 18/08/2011 | sinh 33.208.454 |  3.320.845
Thiét bi vé

12 | DD/11P | 0001833 | 18/08/2011 | sinh 2.239.360 223.936

13 | DD/11P | 0003090 | 05/12/2011 | Thiét bi dién 21.621.250 2.162.125

14 | DD/11P | 0003405 | 23/12/2011 | Thiét bi dién | 255.730.248




25.573.025

15 | DD/11P | 0003511 | 30/12/2011 | Thiét bi dién 231.140.886 | 23.114.089

Cong 2.211.386.603 | 221.138.661

Chi cuc Thué quén P xin néu rd sy viéc nhu sau:

* Mot s6 nguon thong tin.

- Chi cyc Thué Quén 12:

Chi cuc Thué Quén 12 c6 Thong bao sb: 29492/TB-BKD-CCT12 ngay
23/10/2012 vé viée Cong ty TNHH Thuong mai - Dich vu - Xay dung — Danh
Pat (xin viét tat: Cong ty Danh Pat) bo dia chi kinh doanh véi s6 thué no:
8.117.076.560 dong.

Ngoai ra, Chi cuc Thué Quén 12 con cho biét theo gidy phép kinh doanh
do s& KH-PT cap (lan dau ngay 08 thang 6 nim 2009, ding ky thay do6i lan thir
4 ngay 31 thang 8 nam 2012) nguoi dai dién phap luat cia Cong ty Danh Dat la
6ng Chu Tran Thién Tua sinh ngdy 14/12/1968; Ching minh nhan dan sé:
024788825 ngay cap 31/8/2007 do Cong an Tp.HCM cip; dia chi thuong tra
5/32 No Trang Long, Phuong 7, quan Binh Thanh, Tp.HCM.

Theo Bién ban 1am viéc va xac minh ctia Chi cuc Thué Quan 12: tai dia
chi 5/32 No Trang Long, Phuong 7, quan Binh Thanh, Tp.HCM chi ¢6 c6 Chu
Tran Thién Ta sinh ngay 14/12/1992, Chimg minh nhan dan s6 024788825 cip
ngay 08/4/2010 noi cdp Cong an Tp.HCM; Ngay 8/11/2012 ¢6 Chu Tran Thién
Ta ¢6 dén Chi cuc Thué Quan 12 trinh bao hién nay dang di hoc (Hoc vién NIIT
- Pai hoc Hoa Sen Tp.HCM) khong lién quan dén nguoi dai dién phap luat Cong
ty Danh Dat; do bi mét chtirng minh nhan dan va bi ngudi khéc 1gi dung dé thanh
1ap Cong ty Danh Pat kinh doanh bat hop phap. Chi cuc Thué Quan 12 ciing da
chuyén ho so qua co quan Cong an Quan 12.

- Phong Canh sat quan 1y hanh chinh vé Trat tu x3 hoi — Cong an TPHCM
(Phong Canh sat QLHC vé TTXH — Cong an TPHCM)

Cong van s6 2001/PC64-DD7 ngay 21/11/2017 ctua Phong Canh sat quan
1y hanh chinh vé Trat tu xa hoi — Cong an TPHCM xéc dinh 6ng Chu Tran
Thién Ta “...khong c6 tai liéu do Phong Canh sat quan 1y hanh chinh vé Trat tu



xa hoi — Cong an TPHCM quéan 1y”. Nhu vay, co quan CA TP.HCM xac dinh 0
tai Tp.HCM khong quan 1y ai la ngudi nam mang tén Chu Tran Thién Tu.

Ngay 09/10/2010, Cong ty Danh Dat thay d6i gidy chung nhan ding ky
kinh doanh 1an 2 va nguoi Dai diép phap luat cta cong ty Danh Pat 1a 6ng Chu
Tran Thién Tu 1a ngudi khong c6 that (mao danh), khong hop phap. Trong nam
2011, Cong ty C6 phan dau tu N c6 sir dung 15 t& hoa don GTGT c¢6 ngudn goc
tir Cong ty Danh Dat dé ké khai khau trir thué GTGT dau vao.

* Nhan xét va xur ly cua Chi cuc T hué quan P.

Qua viéc cung cap thong tin ciia Chi cuc Thué Quan 12 cho thdy ngudi
dai dién phap luat va 1a giam ddc cua Cong ty Danh Dat thuc chat 1 mao danh
thanh 1ap doanh nghi€p dé kinh doanh bat hgp phap (Chi cuc Thué Quan 12
cling da c6 cong van s6 56/CCT ngay 09/01/2014 vé viéc Cong ty Danh Pat sur
dung CMND gia thanh 1ap cong ty chuyén sang Cong an Quén 12).

Vi nhitng thong tin va qua kiém tra Chi cuc Thué quan P nhan dinh nhu
Sau:

- Vé Luat Doanh nghiép s6 60/2005/QH11 ngay 29/11/2005 ctia Qudc hoi
Khoa XI, ky hop thtr 8

+ Can ctr Khoan 3 Diéu 11 luat Doanh nghiép vé cac hanh vi bi cdm: “ Ké
khai khéng trung thuc, khéng chinh xdc ndi dung ho so ding ky kinh doanh;

+ Can cu tai diém a Khoan 2 Piéu 165 vé Xir 1y vi pham:

“Doanh nghiép bi thu héi Gidy chirng nhédn déang ky kinh doanh va bi xod
tén trong so dang ky kinh doanh trong cdc truong hop sau day:

a) Noi dung ké khai trong hé so dang ky kinh doanh la gid mao;”’

- V& Luat dan sy sd: 33/2005/QH11 ngay 14 thang 06 ndm 2005 cta Qudc
hoi Khoa XI

“Diéu 84. Phdp nhdn

Mot t6 chire duoc cong nhdan la phdap nhan khi cé du cac diéu kién sau
day:

Duoc thanh lap hop phap;

- Vé Luat ké toan s 03/2003/QH11 ngay 17/06/2003 ctia Qudc hoi.

+ Khoan 2 Diéu 20 Luat ké toan “Chir ky trén chitng tir ké todn phdai do

nguoi co tham quyén hodac nguoi duoc uy quyén ky. ....."



+ Khoan 1 Piéu 14 vé Céac hanh vi bi nghiém cam “Gid mao, khai man,
thoa thudn hoac ép budc nguoi khdac gia mao, khai man, tcfy xéa tai lidu ké
toan.”

- Vé hoa don

Can ctr khoan 2, Piéu 21 Thong tu s6 153/2010/TT-BTC ngay 28/09/2010
cua B0 Tai chinh quy dinh:

“2. Mot s6 trweong hop cu thé dwoc xdc dinh la sir dung bat hop phdp héa
don:

- Sir dung hod don ban hang hod, dich vu ma co quan thué, co quan coéng
an va cdc co quan chirc ndng khdc da két ludn la sir dung bdt hop phdp héa

»

don.
- Vé Thué Gia trj gia tang:
Cin ct tiét a diém 3 Khoan 1 Muc III Phan B Thong tu 129/2008/TT-
BTC ngay 26/12/2008 huéng dan thi hanh mot s6 diéu ctia Luat thué gia tri gia
tang va hudng dan thi hanh Nghi dinh s6 123/2008/ND-CP ngay 08 thang 12
nam 2008 ctia Chinh phu vé Diéu kién khau trir thué gia tri gia ting dau vao quy
dinh nhu sau: “Co hoa don gia tri gia tang hop phdp cua hang hod, dich vu mua

’»

vao ..... :

- Céng van sb 2001/PC64-DD7 ngay 21/11/2017 cua Phong Canh sat
quan 1y hanh chinh vé Trat ty xa hoi — Cong an TPHCM.

Nhu vay, nguoi dai dién phap luat khong co that, phap nhan cong ty
khong hop phap, chit ky trén hoa don ctia nguoi khong cé that, thi 15 s6 hoa don
GTGT c6 ngudn goc tir Cong ty Danh Pat 1 nhitng hoa don ching tir bat hop
phap.

Chi cuc Thué quan P di ra Quyét dinh xir 1y truy thu thué GTGT theo
Quyét dinh s6 1027/QDXL-CCT-KT1 ngay 13/10/2014 d6i v6i Cong ty N.

2.2. Giai quyét hd so khiéu nai lan 1:

- Co quan thué da nhan dugc don khiéu nai (1an 01) ciia Cong ty N. Qua
xem xét giai quyét khiéu nai Chi cuc Thué quin P d3 ra Quyét dinh sé:
84/GQKN-CCT-KTNB ngay 13/11/2014 vé viéc giai quyét khiéu nai cua Cong
ty N v6i ndi dung “Giir nguyén Quyét dinh 1027/OPXL-CCT-KTI ngay
13/10/2014 ciia Chi cuc thué Phii Nhudn vé viéc xir phat vi pham hanh chinh ve
thue”.

2.3. Giai quyét hd so khiéu nai lan 2:
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- Cyc Thué Thanh phé HO Chi Minh d3 nhan duoc don khiéu nai (lan 02)
ctia Cong ty N. Qua xem xét giai quyét khiéu nai Cyc Thué di ra Quyét dinh sb
06/QD-CT-KN ngay 13/01/2015 vé viéc giai quyét khiéu nai ctia Cong ty N véi
néi dung “Khéng coéng nhdn toan b néi dung don khiéu nai dé ngay
20/11/2011 cia Céng ty N (céng van dén sé 304955 ngay 24/11/2014) giir
nguyén Quyét dinh s6 84/GOKN-CCT-KTNB ngay 13/11/2014 ciia Chi cuc Thué
qudn P”.

I1. Két lugn

Qua phan tich cc quy dinh ctia phap luat néu trén, Chi cuc Thué quan P
d3 ra Quyét dinh xur Iy truy thu thué theo Quyét dinh s6 1027/QPXL-CCT-KT1
ngay 13/10/2014 d6i véi ho so cia Cong ty C6 phan Pau tu N 1a ding theo quy
dinh cua phap luat.

Chi cuc Thué quan P kién nghi:

- Toa 4n nhan dan thanh phé Ho Chi Minh bac don khéi kién cua Cong ty
C6 phan Pau tu N.

- Cong nhan viéc Chi cuc Thué quan P da ra Quyét dinh xu 1y truy thu
thué theo Quyét dinh s6 1027/QDXL-CCT-KT1 ngay 13/10/2014 Quyét dinh sb
84/GQKN-CCT-KTNB ngay 13/11/2014 ctia Chi cuc Thué quan P 1a phu hop
v6i cac quy dinh cua phap luat vé thué.

Can cir vao ban tw khai va loi trinh bay tai phién toa Nguwoi bi kién co
Nguoi bdo vé quyén va loi it hop phdp cho Cuc Truong cuc Thué Thanh phé Ho
Chi Minh trinh bay:

Cuc thué Thanh phé H6 Chi Minh théng nhét v&i phan trinh bay ciia Chi
cuc trudng Chi cuc Thué quin P vé ngudn gbc cta 15 td hoa don do Cong ty
Danh Pat phat hanh 1a hoa don bat hop phap voi cac can cir phap 1y ma Chi cuc
treong Chi cuc thué quan P da trinh bay néu trén.

Cong ty C6 phan Pau tu N sir dung héa don do Cong ty Danh Dat phat
hanh ( hoa don bat hop phap) dé khau trir thué gia tri gia ting dau vao, cho nén
viéc Chi cuc Thué quan P xu 1y truy thu s tién néu trén d6i véi Cong ty N 1a
dang quy dinh.

Do d6, Quyét dinh sé 06/QD-CT-KN ngay 13/01/2015 cua Cuc trudng
cuc Thué Thanh phd H6 Chi Minh 14 khong chap nhan khiéu nai cia Cong Ty N
d6i v6i Quyét dinh sé 1027/QDXL-CCT-KT ngay 13/10/2014 ctia Chi cuc thué
quan P; Quyét dinh giai quyét khiéu nai s6 84/GQKN-CCT-KTNB cua Chi cuc



thué quén P.

Pé nghi Toa an nhan dan Thanh phé HO Chi Minh khéng chép nhan don
khoi kién cia Cong ty CO phan Pau tu N. Coéng nhan Quyét dinh sb
1027/QDXL-CCT- KT1 ngay 13/10/2014 cua Chi cuc Thué quan P; Quyét dinh
giai quyét khiéu nai s6 84/GQKN-CCT-KTNB cua Chi cuc truong chi cuc Thué
quan P; Quyét dinh sé 06/QD-CT-KN ngay 13/01/2015 cta Cuc trudng cuc
Thué Thanh phé H6 Chi Minh 14 dinh ctia phép luat.

Tai Ban 4n hinh chinh so thim sb 49/2020/HC-ST ngay 10/01/2020 cia
Toa an nhan dan Thanh phé HO Chi Minh da quyét dinh:

Ap dung khoan 1 DPiéu 28; diém ¢ khoan 1 Piéu 30; diém a khoan 2 Piéu
104 Luat T4 tung hanh chinh ndm 2010.

Ap dung khoan 1 DPiéu 158; diém a khoan 2 Piéu 193, khoan 1 Diéu 206
ctia Luat T tung hanh chinh nam 2015;

Ap dung nghi dinh sé 123/2008/ND-CP ngay 08/12/2008 ctia Chinh Phu.

Ap dung Luat ké toan s6 03/2003/QH.11 ngay 17/6/2003 cta Qubc Hoi.

Ap dung Thong tu s 153/2010/TT-BTC ngay 28/9/2010 cia Bo tai
chinh.

Ap dung khoan 2 Piéu 34 Phap 1énh an phi, 1& phi Toa an so:
10/2009/UBTVQH12 ngay 27 thang 02 nim 2009.

Tuyén xur:

Bac toan bd yéu cau khoi kién cua Cong ty C6 phan dau tu N yéu cau huy
cac Quyét dinh s6 1027/QDXL-CCT-KT1 ngay 13/10/2014 cta Chi cuc trudng
Chi cuc Thué quan P; Quyét dinh sé6 84/GQKN-CCT-KTBN ngay 13/11/2014
ctia Chi cuc truong Chi cuc Thué quan P va Quyét dinh sb 06/QD-CT-KN ngay
13/01/2015 cua Cyc trudong cuc Thué Thanh phd HO Chi Minh.

Ngoai ra ban an con tuyén an phi va quyén khang cédo theo luat dinh.

Ngay 15/01/2020, Cong ty Co phan dau tu N khang céo toan bo ban 4n so
tham, yéu cau hity Quyét dinh s6 1027/QDXL-CCT-KT1 ngay 13/10/2014 cua
Chi cuc trudng Chi cuc thué quan P, Quyét dinh sé 84/GQKN-CCT-KTBN ngay
13/11/2014 cta Chi cyc trudong Chi cuc thué quan P va Quyét dinh s6 06/QD-
CT-KN ngay 13/01/2015 cta Cuc trudéng Cuc thué Thanh phd H6 Chi Minh.

Tai phién toa phic tham, ngudi dai dién cua Cong ty N cho rang viéc cp
gidy phép dang ky kinh doanh thudc thim quyén ciia S¢ ké hoach dau tu; con
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dau ctia Cong ty do Co quan cong an kiém tra cap. Do d6, Cong ty N khong thé
biét ngudi dai dién theo phéap luat ciia Cong ty Danh Pat 13 nguoi khong co
that, khong phai 18i ctia Cong ty N, dé nghi chap nhan don khéng cdo ctia Cong
ty N, sira an so tham hity cac quyét dinh trén.

Nguoi dai dién theo Gy quyén va ngudi bao vé quyén loi cho ngudi bi
kién trinh bay: Cong ty N c6 ky hop ddng va mua hang hoa cia Cong ty Danh
DPat, nhung nguoi dai dién theo phap luat cua Cong ty Danh Pat khong c6 that;
vi vay, cac héa don mua ban hang héa khong hop phap, khong phu hop véi phép
luat ké toan nén khong duoc cong nhan va khong duoc hoan thué GTGT 1a phu
hop. Hon nita, Co quan thué chua thu thué ciia Cong ty Danh Dat, khong c6 can
ctr 3 hoan thué cho Cong ty N.

Quan diém cua dai dién Vién kiém sat nhan dan cép cao tai Thanh phé HO
Chi Minh nhu sau: Vé tha tuc tb tung, nguoi tién hanh tb tung va duong su thuc
hién dtng quy dinh ctia Luat t6 tung hanh chinh. V& ndi dung vu an, ngudi dai
dién theo phép luat cia Cong ty Danh Dat khong cé that nén céc ching tir hoa
don ban hang khong hop phéap, Toa an cip so tham xét xir dang phap luat. Do
d6, d& nghi Hoi dong xét xtr bac don khang céo cua Cong ty C6 phan N, giir

nguyén Ban an so tham.
NHAN PINH CUA TOA AN:

Can cu cac tai ligu co trong hd so vu an duge thim tra tai phién toa va
cin ctr vao két qua tranh tung tai phién toa, Toa 4n nhan dinh nhu sau:

- Pon khang céo ctia Cong ty C6 phan N dang quy dinh phap luat, duoc
xem xét theo trinh ty phtic tham.

[1]. Theo don khéi kién ctia Cong ty C6 phan N, cip so thim xac dinh
day 1a quan hé hanh chinh vé viéc: ““Khiéu kién Quyét dinh hanh chinh trong linh
viee xik phat vi pham hanh chinh vé thué va giai quyét khiéu nai” 1a ding quan hé
tranh chap; ddi tuong bi khoi kién 1a Quyét dinh s6 1027/QPXL-CCT-KT1
ngay 13/10/2014 cta Chi cuc Truéng Chi cuc Thué quin P; Quyét dinh sb
84/GQKN-CCT-KTBN ngay 13/11/2014 cta Chi cuc Truong Chi cuc Thué
quan P va Quyét dinh s6 06/QD-CT-KN ngay 13/01/2015 cta Cuc trudng cuc
Thué Thanh phé H6 Chi Minh. Thoi hiéu khéi kién van con va thudc tham
quyén giai quyét ctia Toa an nhan dan Thanh phd H6 Chi Minh dugc quy dinh
tai khoan 1 Piéu 30, khoan 3 Diéu 32, diém a khoan 2 Piéu 116 Luat T tung
hanh chinh ndm 2015.
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[2] Xét don khang cdo ctia Cong ty N, yéu cau hiy Quyét dinh sb
1027/QDXL-CCT-KT1 ngay 13/10/2014 ctia Chi cyc trudong Chi cuc Thué quén
P vé viéc truy thu thué GTGT thi thay:

[2.1]. Can ctr Thong bao sb: 29492/TB-BKD-CCT12 ngay 23/10/2012
cta Chi cuc Thué Quan 12, Thanh phé HO Chi Minh thi Cong ty Danh Dat bo
dia chi kinh doanh, hién ng thué 1a 8.117.076.560 dong.

[2.2]. Qua xac minh cta Chi cyc Thué Quan 12, Thanh phé H6 Chi Minh
thi tai dia chi 5/32 No Trang Long, Phuong 7, quan Binh Thanh, Thanh phé HO
Chi Minh khong c6 6ng Chu Tran Thién Tu sinh ngay 14/12/1968; dong thoi,
theo Cong vin s6 2001/PC64-DD7 ngay 21/11/2017 ctia Phong Céanh sat quan 1y
hanh chinh vé Trat ty x4 hoi — Cong an Thanh phé H6 Chi Minh xé4c dinh 6ng
Chu Tran Thién Tu “...khong c6 tai liéu do Phong Canh sat quan 1y hanh chinh
vé Trat ty xa hoi — Cong an Thanh phé H6 Chi Minh quan 1y”. Nhu vay, co
quan Cong an Thanh phd H6 Chi Minh xéc dinh 13 tai Thanh ph6 Ho Chi Minh
khong quan 1y ai 1a ngudi nam mang tén Chu Tran Thién Tu.

[2.3]. Nguoi dai dién theo phap ludt ciia Cong ty Danh Dat tén Chu Tran
Thién TG khong co that, chit ky trén 15 héa don do 6ng Chu Tran Thién Tu 1a
nguoi dai dién cho Cong ty Danh Pat da ky véi Cong ty N 1a cuia nguot khong
c6 that. Do d0, 15 s6 hoa don GTGT c6 ngudn gdc tir Cong ty Danh Pat cung
cap la nhitng hoa don ching tir bat hop phap. Hon nita, Cong ty Danh Dat bo dia
chi kinh doanh, hién n¢ thué rat 16n, khong thu duoc thué ciia Cong ty Danh Pat
nén khong hoan thué hay khau trir thué cho Cong ty N. Do d6, Toa an cip so
tham xac dinh Quyét dinh s6 1027/QDXL-CCT-KT1 ngay 13/10/2014 cta Chi
cuc truong Chi cuc thué quan P, truy thu thué GTGT ctia Cong ty N dung phap
luat 1a c6 can cu.

[3]. B6i chiéu nhiing can ct trén thi thdy Quyét dinh s6 84/GQKN-CCT-
KTBN ngay 13/11/2014 ctia Chi cuc truéng Chi cuc Thué quan P va Quyét dinh
s6 06/QD-CT-KN ngay 13/01/2015 ctia Cyc trudng cuc Thué Thanh phd HO Chi
Minh vé viéc giai quyét khiéu nai dung quy dinh cta phap luat. Do d6, Toa an
cap so tham khong chap nhan don khai kién ctia Cong ty N 13 phu hop;

[4]. Tir nhitng phén tich trén, Hoi dong xét xir thdy quan diém cua dai
dién Vién kiém sat phu hop vo61 nhan dinh cia Hoi déng x¢ét xur nén chép nhan;
khong chap nhan khang céo ctia Cong ty N, gilt nguyén ban an so tham. Cong ty
N phai chiu 4n phi hanh chinh phuc tham.
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Vi cac lé trén,

QUYET PINH:

Cian cir vao khoan 1 Piéu 241 Luat t tung hanh chinh nam 2015.

1. Khong chdp nhan don khang co ciia Cong ty Co phan dau tu N; Giir
nguyén Ban an so tham.

Can ctr Diéu 32, diém a khoan 2 Piéu 116, khoan 1 Piéu 158; diém a khoan
2 Piéu 193, khoan 1 Diéu 206 cua Luat T tung hanh chinh nam 2015;

Cin cir Nghi dinh s6 123/2008/ND-CP ngay 08/12/2008 cua Chinh Phu.
Luat ké toan s6 03/2003/QH.11 ngay 17/6/2003 ctua Qubc Hoi. Thong tu sb
153/2010/TT-BTC ngay 28/9/2010 ctia Bo tai chinh. Khoan 2 Piéu 34 Phéap
1énh 4n phi, 1& phi Toa an s6: 10/2009/UBTVQHI2 ngay 27 thang 02 nim 2009.
Can ctr khoan 1 Diéu 34 Nghi quyét s6 326/2016/UBTVQH 14 ngay 30/12/2016
ctia Uy ban thuong vu Quéc hoi;

Tuyén xur:

Bac toan bd yéu cau khoi kién cua Cong ty C6 phan dau tu N yéu cau huy
cac Quyét dinh s6 1027/QDXL-CCT-KT1 ngay 13/10/2014 ciia Chi cuc Trudng
Chi cuc Thué quan P; Quyét dinh s6 84/GQKN-CCT-KTBN ngay 13/11/2014
ctia Chi cuc Truéng Chi cuc Thué quan P va Quyét dinh s6 06/QD-CT-KN ngay
13/01/2015 cua Cuyc trudng cuc Thué Thanh phé HO Chi Minh.

Vé an phi hanh chinh so thdm: Cong ty C6 phan dau tu N phai chiu
200.000 (Hai tram nghin) déng, duoc trir vao sé tién tam tng an phi di ndp theo
bién lai thu s6 AC/2014/0000282 ngay 19/3/2015 ctia Chi cyc thi hanh 4n dan su
quan P, Thanh phd H6 Chi Minh.

2. Vé 4n phi hanh chinh phtic thim: Cong ty C6 phan dau tu N phai chiu
300.000 dong; khau trir 300.000 dong theo bién lai thu tién s6 0045576 ngay 22
thang 01 nam 2020 cua Cuc thi hanh an dan sy Thanh phd H5 Chi Minh.

3. Ban an phiic tham co hiéu Iyc phap lut ké tir ngay tuyén 4n.

Noi nhgn: , TM. HQI PONG XET XU PHUC THAM
— Toa an nhan dan toi cao (1); THAM PHAN — CHU TQA PHIEN TOA
— VKSNDCC tai Thanh phé HS Chi Minh (1);
— TAND Thanh phé H6 Chi Minh (1);
— VKSND Thanh phé H6 Chi Minh (1);
— Cuc THADS Thanh phé H Chi Minh (1);
— Céac duong su (3);
— Luu: ho so (1),VP (6),15b; .
Dang Van Y
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