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Bén an s6: 398/2021/HC-PT

Ngay: 26/4/2021.
V/v khi€u kién quyét dinh xtr
phat vi pham hanh chinh

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

Thanh phian Hji dong xét xir phiic thAm gdm co:

Tham phan — Chii toa phién toa: Ba Tran Thi Bich Thiy

Céac Tham phan:

1. Ba Lé Thi Thuong Huyén;

2. Ba Huynh Thuy Xuan Vinh.

Thu ky Toa an ghi bién ban phién toa: Ba Nguyén Thi Hong Huong —
Thu ky Toa 4n nhan dan Thanh phé H6 Chi Minh.

Pai dién Vién kiém sat nhian dan Thanh phé H6 Chi Minh tham gia
phién toa: Ba Nguyén Thi Mai Huong - Kiém sat vién.

Trong cac ngay 04/3, 26/3 va 19/4/2021, tai phong xir an Toa 4n nhan dan
Thanh phé HO6 Chi Minh xét xirphtc thim cong khai va tuyén an ngay
26/4/2021 db6i v&i vu an hanh chinh phuc tham thu 1y s6 43/HCPT ngay
19/11/2020 vé viéc “Khiéu kién quyét dinh xtr phat vi pham hanh chinh”.

Do Ban 4n hanh chinh so tham s6 10/2020/HC-ST ngay 30 thang 9 nim
2020 ctia Toa an nhan dan quan D, Thanh phé H6 Chi Minh bi khang c4o.

Theo Quyét dinh dua vy 4n ra xét xir phuc tham sé 453/2021/QP-PT ngay
05 thang 02 ndm 2021; Quyét dinh tam ngung phién toa sé 3178/2021/QDST-
HC ngay 26/3/2021, Quyét dinh tam ngimg phién toa s6 4933/2021/QDST-HC
ngay 04/3/2021 cia Toa 4n nhan dan Thanh phé HO Chi Minh gitta cac duong
Su:

1. Nguoi khaoi kién: Cong ty A

Dia chi: 298/22 Pudng B, phuong C, quan D, Thanh phé Hd Chi Minh.
Nguoi dai dién theo phép luat cua nguoi khaéi kién:

Ba Chau Hong Hanh D (c6 mit)

Nguoi dai dién theo Gy quyén ctia ngudi khoi kién:

Ba Nguyén Ngoc Tay L (c6 mit)



Ho6 khau thuong tra: B2101 Chung cu D, phuong E, Quan G, Thanh phd
Ho Chi Minh.

Dia chi lién hé: 45B duong 41, phuong H, Quan I, Thanh phd H6 Chi
Minh.

2. Nguoi bi kién: Trudng Cong an quan D, Thanh phé H6 Chi Minh

Nguoi dai dién theo Gy quyén ctia ngudi bi kién:

Ong Pham Thanh V- Phé truéng Cong an quan D, Thanh phdé H6 Chi
Minh (c6 yéu cau tién hanh t6 tung ving mat).

Dia chi: 1114 Quéc 16 1A, phuong K, quan D, Thanh phé HO Chi Minh.

Do c6 don khang cdo cuia Cong ty A 1a nguoi khoi kién.

NHAN THAY:

Theo Ban 4n so thim thi ndi dung vu 4n nhu sau:

Trong qua trinh giai quyét vu 4n, ngudi khoi kién 1a Cong ty A trinh bay:

Ngay 15/10/2019, Cong ty A ky hop dong mua ban véi Cong ty CHINA
FROTEC ENVIRONMENTAL CO.,LTD mua 13i loc, dong hd ap vo loc nudc
Composite va cac phu kién kém theo, van nhiéu nga phu kién kém theo vdi tong
tri gia hop ddng: 27,360 USD (hai muoi bay ngan ba trim sau muoi ddla). Phu
kién kem theo 1a bo phan phéi nudc hay con goi la ludi loc.

Ngay 20/11/2019, Cong ty A m¢ to khai hai quan va ngay 22/11/2019
tién hanh thi tuc hai quan tai cang Sai Gon Khu Vuc 1 - Cat Lai. Ngay
22/11/2019, Cong ty kéo container vé kho xép hang thi lac d6 Ddi canh sét kinh
té quan D do anh Lé Puc Hlam Truéng doan dén kiém tra hang hoa trong
container va cho rang Cong ty A da vi pham quy dinh nhdp hang va da tich thu
1.200 ludi loc vao lac khoang 24 gid ngay 22/12/2019.

Ngay 28/11/2019, Trudéng Cong an quan D ban hanh Quyét dinh xt phat
vi pham hanh chinh sé: 0005745/QD-XPHC ngay 28/11/2019 ddi véi Cong ty A
v6i hanh vi kinh doanh hang hoéa nhap 14u vi cho ring cong ty khong khai bao
hai quan 1.200 luéi lgc. Tuy nhién, qua trinh lam viéc trude do, cong ty da giri
hd so chuing tur, t& khai hai quan va to khai bo sung thé hién 1.200 ludi loc nay
1a phu kién khong thé tach roi ciia vo loc Composite nén Cong ty A khong dong
¥ voi Quyét dinh xur phat vi pham hanh chinh sé: 0005745/QD-XPHC ngay
28/11/2019 cua Truong Cong an quan D.

Ngay 10/12/2019, Cong ty A c6 don khiéu nai Quyét dinh xtr phat vi
pham hanh chinh s6: 0005745/QD-XPHC ngay 28/11/2019 dén Cong an quan D
v6i cac 1y do nhu sau:



Thir nhat: Cong ty A khong dong ¥ Quyét dinh xtr phat vi pham hanh
chinh s6: 0005745/QD-XPHC ngay 28/11/2019 véi hanh vi kinh doanh hang
hoa nhép 1au vi can ¢ hd so chung tir, to khai hai quan va to khai bo sung 1.200
luédi loc 1a phu kién dinh kém cua vo loc, day khong phai 1a san phém, phu kién
tach roi. Khi théng quan Cong ty A di ndp hop dong, héa don, t& khai thé hién
ndi dung dé va hai quan da cho thong quan 16 hang trén theo dung quy dinh va
xé4c nhan hang hoa khai bao ding, hon thé nita tong s6 can ning hang va linh
kién trong container la hoan toan chinh xac.

Cong ty A c6 khai bd sung tén goi “bd phan phdi nudc” vao to khai bd
sung, viéc khai bd sung 1a nhim ciing c¢6 thiéu sot vé tén goi chir khong 1am thay
d6i tri gia tinh thué, cling nhu gay hai cho ngudi tiéu dung, khéng khai man trén
thué hay nhap lau dudi bat ky hinh thirc ndo ma Céng an quan D da lap bién
ban. Viéc khai bd sung sau thong quan 1a hoan toan phu hop nghiép vu khai bao
hai quan.

Thir hai: Cong ty A khiéu nai Cong an quan D vé viéc dinh gia dé lam can
ctr xtr phat vi pham hanh chinh ctia Quyét dinh x{r phat vi pham hanh chinh sb:
0005745/Qb-XPHC ngay 28/11/2019. Vi Céng an quan D dinh gié ludi loc cua
Cong ty A 1a 20.000 vnd/1 cai nhung khi Céng ty A lién hé véi nha cung cip
khac dé mua san pham thi gia ludi trén chi c6 6.300 vnd va ludi dudi 1a 7.800
vnd (Hoa don sb: 0000631 ngay 27/11/2019). Truéng Cong an quin D cin cir
Piéu 60 Luat X 1y vi pham hanh chinh ngay 20/06/2012 quy dinh: “xé4c dinh
gia tri tang vat vi pham hanh chinh dé lam cin c& xtr phat”. Can ct diém b
khoan 2 Diéu 60: “Truong hop khong co bao gia thi theo gia thi trudng cua dia
phuong”. Qua d6 Doi canh sat diéu tra toi pham vé kinh té di tham khao gi thi
truong tai Cong ty TNHH Vam Co (tai s6 11 Nguyén Vian Cy, phuong K, quan
D); Coéng ty TNHH Thiét bj loc Hai Duong (tai dia chi: 143 Binh Long, phudng
C, quan D) va ho kinh doanh Nguyén Thi Tuyét Lan (tai dia chi 404 HO Hoc
Lam, phuong An Lac, quan D) cung kinh doanh mit hang. Két qua: 1.200 cai
ludi loc nude c6 gia tri 1a: 24.000.000 dong (trung binh 01 cai ludi loc tri gia
20.000 dong). Chiing t6i c6 ¥ kién vé viéc dinh gia khong dung ctua Cong an
quan D nhu sau:

Can ctr theo Gidy chimg nhan dang ky kinh doanh ctia Chi nhanh Céng ty
TNHH Vam C6 chung t6i kiém tra trén hé théng ding ky kinh doanh qubc gia
thi Cong ty ndy khong c6 kinh doanh nganh loc nuédc, hién dang kinh doanh bon
cau thiét bi vé sinh. Coéng ty nay khong lam thiét bi loc nudc khong biét lay
thong tin & dau dé cung cip gia cho Cong an quan;

Ho kinh doanh Nguyén Thi Tuyét Lan tai dja chi 404 HO Hoc Lim,
phuong An Lac, quan D 1a phong kham tha y, khong kinh doanh thiét bi loc
nude. Cong ty A bi kiém tra hanh chinh ngay 22/11/2019. Nhung khong hiéu vi



sao ngdy 20/11/2019 trudc d6 02 ngay trudée Cong an quin D da biét sd luong
ludi loc 14 1200 cai dé dén nho ba Lan dinh gia tai san bi xir phat;

Pbi voi Cong ty TNHH thiét bi loc Hai Duong (tai dia chi: 143 Binh
Long, phuong C, quan D) thi cho chung t6i biét théng tin khoang thang 03/2020
Cong an quan moi dén khao sat gid san pham ludi loc. Ba Nguyén Thi Ngoc
Mai bao gia tung cai ludi cho khach hang mua 1¢é, viéc Cong an quén D da ra
Quyét xtr phat tir ngay 28/11/2019 nhung dén thang 3 méi di khao sat gia dé hop
thurc hoa viéc xir phat Cong ty A 1a khong dung quy dinh ctia phap luat.

Cong ty A hoan toan khong tin tudng cac chiing cir va tai liéu ma Cong an
quén D d3 cung cdp cho Tda an va c6 mot sb chimg cir va don vi ldy gia khong
dang hoat dong nganh thiét bi nude, viéc 1y gia lam can cir xir phat c6 dau hiéu
ctia viéc hop thie hoa hd so sai quy trinh khéng dam bao xur 1y ding quy dinh
ctia phap luat. Vi vy, dé nghi quy Toa triéu tip ba Nguyén Thi Ngoc Mai, ba
Nguyén Thi Tuyét Lan, ba Luu Thi Anh Loan dén Tda 4n nhan dan quin D dé
x4c minh céc thong tin vé viéc cung cap gid cho Coéng an quan D theo ding quy
dinh cua phap luit.

Thtr ba, qua trinh Cong an quan D x1r Iy vi pham hanh chinh, Cong ty A
(ngudi bi xir Iy vi pham) da khéng nhan duge Bién ban vi pham hanh chinh sé:
01421 lap ngay 22/11/2019, nguoi lap bién ban da khong giao cho nguoi vi
pham bién ban nao nén nguoi vi pham khong biét hanh vi vi pham ctia minh 1a
gi dé khiéu nai cho ding quy dinh phap luat. Pén ngay 04/12/2019, Cong an
quan D goi 1én nhan Quyét dinh xir phat va yéu cau di dong phat trong khi trudc
d6 khong cung cap cho nguoi bi xir 1y bat ky vin ban nao lién quan dén vu viéc.
Diéu d6 1a trai quy dinh tai Piéu 58 Luat X Iy vi pham hanh chinh 13 bat budc
can bo xtr 1y phai giao cho ngudi vi pham 01 ban dé lam can cr x{r phat va thuc
hién.

Chinh vi vay ngay 10/12/2019, Céng ty A c¢6 don khiéu nai Quyét dinh xur
phat vi pham hanh chinh s6: 00005745 ngay 28/11/2019 ctua Céng an quan D
dén Truong Cong an quan D dé yéu cau giai quyét theo quy dinh Luat Khiéu nai
thi Cong ty nhan duoc Quyét dinh giai quyét khiéu nai sé: 80/QD-CABT cua
Cong an quan D trong d6 quyét dinh giai quyét van gilt nguyén ndi dung Quyét
dinh xt pham vi pham hanh chinh s6: 00005745 ngay 28/11/2019 cua Cong an
quan D.

Thir tu, ngay 10/01/2020 Cong ty A c6 don yéu cau Trung tim k¥ thuat
tiéu chuan do luong chat luong 3 tién hanh giam dinh “Vo loc Composite gom
bo phan phé)i nuoc” (b loc nudc). Higu CHON-HY, model 817, 948, 1054 va
1665 bao gébm bd phan phdi nudc (bd loc nude) thude bo hd so nhap khau hop
déng s6: TTQ15102019; Hoéa don sb: FNT191021JH-DP; Véan don sb:
GZSGN1904757; Td khai HHNK s6: 103000266722/A11. Két qua giam dinh
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cho théy bd phan phéi nudc (bo loc nude) thude muc 5 va muc 6 1a bo phan phu
kién dinh kém theo thiét ké cta cac loai vo loc Composite néu trén (tir muc 1
dén muc 4). R rang vé mit ki thuat day khong phai 14 san pham, phu kién tach
roi. (Pinh kém két qua giam dinh ngay 22/01/2020).

Viéc Cong an quan D ban hanh Quyét dinh xtr phat vi pham hanh chinh
cho rang Cong ty A kinh doanh hang héa nhap lau lam anh huong dén quyén va
loi ich hop phép cua cong ty, gdy thiét hai dén tai san cong ty va anh hudng uy
tin cta cong ty. Vi vdy, Cong ty A dé nghi Toa an nhan dan quin D xem xét
tuyén hity Quyét dinh xtr phat vi pham hanh chinh sé 0005745/QD-XPHC cua
Truéng Cong an quan D ban hanh ngdy 28/11/2019 va tuyén hiy Quyét dinh sb
80/Qb-CABT ngay 08/01/2020 cua Truong Cong an quan D vi da vi pham ndi
dung va trinh tu ban hanh nhu d& phan tich & trén vé Quyét dinh xir phat hanh
chinh theo quy dinh ctia Luat Xt Iy vi pham hanh chinh va cac Luat khac c6 lién
quan.

Bai dién theo uy quyén ciia Nguwoi bi kién ng Pham Thanh Virinh bay:

Thuc hién viéc giai quyét don khiéu nai ciia 11 ho dan tai hém 298 Lé
Vin Quoi, phuong C, quan D khiéu nai viéc Cong ty A (goi tit 1a Cong ty A) do
ba Chau Hoéng Hanh D(sinh nam:1978; thuong trG: 298/22 Lé Vin Qudi,
phuong C, quian D) 1am giam ddc thudng xuyén nhap khau container vao ban
dém gay tiéng On va nghi van kinh doanh hang nhap lau. Ngay 22/11/2019 Doi
canh sat diéu tra toi pham vé kinh té va chirc vu tién hanh kiém tra xe container
ciia Cong ty A tai dja chi 298/22 Lé Van Quéi, phuong C, quin D dang xudng
hang hoa trén thung container s6 hiéu CCLU76043545G1.

Can clr vao két qua lam viéc, céc tai liéu c6 lién quan Cong an quin D da
ban hanh Quyét dinh xr phat vi pham hanh chinh s6: 05745/QD-XPHC ngay
28/11/2019 cia Cong an quan D dbi voi Cong ty A vé hanh vi: “Kinh doanh
hang hoa ngoai nhap 1au co gid tri tir 20.000.000 doéng dén dudi 30.000.000
déng” dugc quy dinh tai diém e khoan 1 Piéu 17 cua Nghi dinh $6
185/2013/ND-CP ngay 15 thang 11 ndm 2013 quy dinh xtr phat vi pham hanh
chinh trong linh vuc thuong mai, san xuat, buén ban hang gia, hang cam va bao
vé quyén loi ngudi tiéu dung. Do ngudi vi pham 1a t6 chiic truc tiép nhap lau
hang hoa nén mirc phat ting gip 04 lan duoc quy dinh tai khoan 2 Piéu 4 Nghi
dinh 185/2013/ND-CP cta Chinh phu quy dinh vé xir phat vi pham hanh chinh
trong hoat dong thuong mai, san xuat, buén ban hang gia, hiang cAm va bao vé
quyén loi nguoi tiéu dung va diém a khoan 14 Diéu 1 Nghi dinh 124/2015/ND-
CP stra d6i va bo sung mot s6 Diéu Nghi dinh 185/2013/ND-CP cta Chinh phu
quy dinh vé xur phat VPHC trong hoat dong thuong mai, san xuét, budén béan
hang gia, hang cAm va bao vé quyén loi ngudi tiéu dung nén mirc phat tién:
30.000.000 dé)ng, va tich thu tang vat vi pham: 1.200 cai luéi loc nudc.



Quan diém ctua Cong an quan D vé nhitng ndi dung khéi kién cua Cong ty
A cu thé nhu sau:

- Noi dung thtr 1: “Cong ty A khong dong y Quyét dinh xir phat vi pham
hanh chinh sb 05745/QD-XPHC ngay 28/11/2019 ctua Cong an quin D dbi véi
Cong ty A vé hanh vi: "Kinh doanh hang héa nhip 1au" xt phat 30.000.000
d6ng. Tich thu tang vat vi pham: 1.200 cai luéi loc nudc:

Ngay 22/11/2019, Dgi canh sat diéu tra t6i pham vé kinh té Cong an quan
D tién hanh kiém tra xe container ctia Coéng ty A tai dia chi 298/22 Lé& Vin
Qudi, phuong C, quan D dang xudng hang hoa 1a phu kién thiét bi loc nudc
nhap khau tir Trung Qudc duge chira trong container sé hiéu CCLU76043545G1
gém 05 mit hang hoa:

1/ Vo loc: 690 cai.

2/ Van nhiéu ngi: 600 cai.

3/ Dong hod ap loai 25 kg: 200 cai.
4/ Lo1 loc RO: 92 cai.

5/ Luéi loc nudce: 1200 cai.

Cong ty A c6 xuit trinh to khai hai quan s6 103000266722 ngay
20/11/2019 dé chimg minh ngudn gdc sd hang hoa néu trén. Qua ddi chiéu to
khai va hang héa thuc té, t6 cong tac cong an quan D phat hién 1200 (cai) luéi
loc nudc cd ngudn goc, xuat xir Trung Qudc, con mdi chua qua st dung khong
duoc ké khai (sé lugng, chung loai). Do do, to cong tac da tién hanh 1ap bién
ban vi pham hanh chinh vé hanh vi: “Kinh doanh hang hoéa ngoai nhap 1au", tang
vat vi pham: 1200 céi luo1 loc nude dugc quy dinh tai Piéu 17 cua Nghi dinh )
185/2013/ND-CP ngay 15 thang 11 nam 2013 quy dinh xtr phat vi pham hanh
chinh trong linh vuc thuong mai, san xuat, buén ban hang gia, hang cam va bao
vé quyén loi ngudi tiéu dung. Ba Chau Hong Hanh D— giam dbc Cong ty A da
ddng ¥ ndi dung va ky vao bién ban vi pham hanh chinh, bién ban tam gitt, bién
ban niém phong tang vat vi pham.

Can clr vao két qua lam viéc, céc tai liéu c6 lién quan Cong an quan D da
ban hanh Quyét dinh xtr phat vi pham hanh chinh s6: 0005745/QD-XPHC ngay
28/11/2019 cia Cong an quan D dbi voi Cong ty A vé hanh vi: “Kinh doanh
hang hoa ngoai nhap 14u” duogc quy dinh tai diém e khoan 1 Diéu 17 ctia Nghi
dinh s6 185/2013/ND-CP ngay 15 thang 11 nam 2013 quy dinh xur phat vi pham
hanh chinh trong linh vuc thuong mai, san xuat, buoén ban hang gia, hang cam va
bao vé quyén lgi nguoi tiéu dung. Do nguoi vi pham 14 to chic tryc tiép nhap
1au hang hoa nén mirc phat ting gip 04 1an dugc quy dinh tai khoan 2 Diéu 4
Nghi dinh 185/2013/ND-CP cta Chinh phii quy dinh vé xtr phat vi pham hanh
chinh trong hoat dong thwong mai, san xuat, budn ban hang gia, hang cim va
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bao vé quyén loi ngudi tiéu ding nén mic phat tién va diém a khoan 14 Diéu 1
Nghi dinh 124/2015/ND-CP sira doi va bo sung mot sé Piéu Nghi dinh
185/2013/ND-CP cua Chinh phu quy dinh vé xtr phat vi pham hanh chinh trong
hoat dong thwong mai, san xuat, budén ban hang gia, hang cim va bao vé quyén
loi ngudi tiéu dung nén muc phat tién: 30.000.000 déng. Tich thu tang vat vi
pham: 1.200 céi ludi loc nudce.

Ngay 04/11/2019, Pgi canh sat kinh té di tién hanh tong dat Quyét dinh
xt phat vi pham hanh chinh s6 0005745/QD-XPHC cua Truéng Cong an quén
D cho Céng ty A, ba Chau Héng Hanh D— giam d6c Céng ty khong dong ¥
Quyét dinh xtr phat trén.

- Noi dung thtr 2: “Cong ty A khong dong ¥ Quyét dinh giai quyét khiéu
nai s6 80/QD-CABT ngay 08/01/2020 vé viéc: “Cong an D thong bao cho Cong
ty A gitt nguyén Quyét dinh xir phat vi pham hanh chinh s6 0005745/QD-XPHC
ngay 28/11/2019 cua Cong an quan D”:

Ngay 10/12/2019, Cong ty A giri don khiéu nai cho rang Quyét dinh xir
phat vi pham hanh chinh s6: 0005745/QD-XPHC ngay 28/11/2019 cta Trudng
Cong an quan D ddi voi Cong ty A 1a khong co cin ctr va anh hudng quyén loi
cong ty vi: “05 mit hang trén 1a linh kién duoc cong ty nhap khau. Trong dé cé
1200 cai lué6i loc nude 13 hang hoa di kém véi cac linh kién trén nén khong can
thiét phai ké khai do d6 cong ty khong vi pham hanh vi: Kinh doanh hang hoa
nhap 1au”.

Cong tac giai quyét don khiéu nai ciia Cong an quan:

Cong tac xac minh: Ngay 18/12/2019, Chi cuc Hai quan ctra khu cang
Sai Gon khu vuc 1 ¢6 Cong vin sb 76/KVI1-DHHNK phac dap Cong van sb
3083/CABT-CSKT xac dinh: “Bo hd so hai quan va to khai stra doi sau thong
quan s6 730199107300 cua Cong ty A van khong khai bao 1.200 cai ludi loc
nude”. Ngay 31/12/2019, Phong PC03 c¢6 Cong van s6 1611/PC06-D6 phiic dap
Cong vin sb 3880/CABT-CSKT xac dinh 1.200 cai ludi loc nude 1a hang hoa
khong khai bao hai quan ctia Cong ty A 1a hang hoa nhap 1au.

+ Cong tac ddi thoai, tra 101 don khiéu nai:

Qua hai két qua xac minh trén, Cong an quan D d3 moi Cong ty A ddi
thoai giai thich hanh vi vi pham cta cong ty dan dén viéc Cong an quan D ban
hanh Quyét dinh xtr phat trén va tich thu tang vat 1a dang theo quy dinh phap
luat nhung Cong ty A van khong dong y.

Ngay 08/01/2020, Cong an quan D di ban hanh Quyét dinh giai quyét
khiéu nai s6 80/QD-CABT ngay 08/01/2020 vé viéc thong bao Cong an D giir
nguyén Quyét dinh xtr phat vi pham hanh chinh vé hanh vi: “Kinh doanh hang



ngoai nhap 1au” ddi vi Cong ty A va yéu cau cong ty phai chap hanh quyét dinh
xUr phat néu trén.

- NO1 dung tht 3: “Viéc dinh gia tang vat vi pham (1.200 céi ludi loc
nuédc) dé lam cin cir xtr phat 30.000.000 dong 1a cao so véi thyuc té gia tri hang
hoa trén thi truong”.

Cian ct Piéu 60 Luat Xt 1y vi pham hanh chinh ngay 20/06/2012 quy
dinh: “xac dinh gia tri tang vat vi pham hanh chinh dé 1am can clr xr phat”; Can
ctr diém b khoan 2 Diéu 60: “Truong hop khéng c6 thong bao gia thi theo gid thi
truong cua dia phuong”. Qua d6, Doi canh sat kinh té da tham khao gia thi
truong tai Cong ty TNHH Vam Co (tai s6 11 Nguyén Van Cu, phuong K, quan
D); Cong ty TNHH thiét bi loc Hai Duong (tai dia chi 143 Binh Long, phudng
C, quan D) va ho kinh doanh Nguyén Thi Tuyét Lan (tai dia chi 404 HO Hoc
Lam, phuong An Lac, quan D) cung kinh doanh mit hang. Két qua: 1.200 cai
lu6i loc nude co gia tri 1a: 24.000.000 dong (trung binh 01 cai luéi loc tri gia
20.000 dong).

- Noi dung tht 4: qua trinh lam viéc, Doi canh sat kinh té khong giao bién
ban vi pham hanh chinh cho Cong ty A dan dén cong ty khong r& hanh vi vi
pham:

Qua trinh kiém tra, Cong an quan D di lap bién ban xur 1y vi pham hanh
chinh d6i voi Cong ty A vé hanh vi: “Kinh doanh hang héa nhap lau” da giai
thich hanh vi vi pham cho ba Chau Hong Hanh D— giam ddc Cong ty A da doc
va dong y thdng nhat hanh vi vi pham trén va ky vao bién ban vi pham hanh
chinh. T cong tac ban giao cho ba Dung 01 ban ding theo quy dinh cta phap
luat.

Nhu vy, Cong an quin D ra Quyét dinh xtr phat vi pham hanh chinh di
voi Cong ty A vé hanh vi: “Kinh doanh hang hoa nhép 1au” va tich thu tang vat
vi pham la dung theo quy dinh phap luét.

Tai ban an hanh chinh so thdm sé 10/2020/HC-ST ngay 30 thang 9 nim
2020 cua Toa an nhan dan quan D da tuyén xtr nhu sau:

- Bac yéu cau khoi kién ciua Cong ty A vé viée yéu cau hity Quyét dinh xur
phat vi pham hanh chinh s6 0005745/QD-XPHC ngay 28/11/2019 cua Trudng
Cong an quin D va yéu cau huy Quyét dinh s6 80/QD-CABT ngay 08/01/2020
ciia Cong an quan D cua Truong Cong An Quéin D vé viée giai quyét khiéu nai
ctia Cong ty A do ba Chau Hong Hanh Dlam giam déc.

Ngoai ra, an so tham con tuyén xir vé an phi va quyén khang cdo theo luat dinh.

Ngay 09/10/2020, Cong ty A khang cdo toan bd ban an so tham.

Tai phién toa phuc thim:



Nguoi khoi kién gitt nguyén yéu cau khoi kién, yéu cau khang cdo. Dé
nghi Hoi dong xét xtr phuc tham stra ban 4n so tham, tuyén hity Quyét dinh xir
phat vi pham hanh chinh s6 0005745/QD-XPHC ngay 28/11/2019 cua Trudng
Cong an quin D, huy Quyét dinh giai quyét khiéu nai sé 80/QD-CABT ngay
08/01/2020 cua Trudong Cong an quan D.

Nguoi bi kién c6 don dé nghi toa an xét xu Véng mat déng thoi co6 van ban
van giit nguyén y kién: xac dinh Truéng Cong an quan D ra Quyét dinh xir phat
vi pham hanh chinh ddi véi Cong ty A vé hanh vi: “Kinh doanh hang hoéa nhap
lau”, tich thu tang vat vi pham va Quyét dinh giai quyét khiéu nai sb 80/Qb-
CABT ngay 08/01/2020 cua Truoéng Cong an quan D la ding theo quy dinh
phép luat.

- Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh phat biéu ¥
kién nhu sau:

+ V& thu tuc td tung:

Tham phan da thuc hién ding nhiém vy, quyén han duoc quy dinh tai
Dicu 38, Dicu 99, Dicu 100, Diéu 203, Dicu 217, Diéu 221 va Diéu 231 cia
Luét T tung hanh chinh; chuyén hd so cho Vién kiém sat nghién ctru dung thoi
han luat dinh.

+ V& khang cao ciia Cong ty A: Toa an cp so thim xét xur bac yéu cau
ctia nguoi khoi kién 1a ¢o can cir, dé nghi gilt nguyén ban an so tham.

NHAN PINH CUA TOA AN
Cén cu vao cac chung ctir va céc tai li¢u da duoc tham tra tai phién toa;
can ctr vao két qua tranh luan tai phién toa, Hoi déng xét xur phuc thAm nhén
dinh:
[1] V& hinh thirc:

Pon khang cdo ctia Cong ty A con trong thoi han luat dinh nén duoc chap
nhan.

[2] Vé ndi dung:
[2.1] V& thim quyén ban hanh cac Quyét dinh hanh chinh bi khiéu kién:

Cin cir quy dinh tai diém b khoan 4 Diéu 39 Luat X Iy vi pham hanh
chinh, diém e khoan 1 Diéu 17 Nghi dinh s 185/2013/ND-CP ngay 15/11/2013
ctia Chinh phu, Piéu 1 Nghi dinh 124/2015/ND-CP ngay 19/11/2015, Diéu 104
Nghi dinh s6 185/2013/ND-CP ngay 15/11/2013 va khoan 1 Piéu 7 Luat Khiéu
nai ndm 2011 thi Truéng Cong an quan D ban hanh Quyét dinh s6 0005745/QP-



XPHC ngay 28/11/2019 va Quyét dinh s6 80/QD-CABT vé viéc giai quyét
khiéu nai 1a ding tham quyén.

[2.2] V@ trinh tu tha tuc ban hanh cdc Quyét dinh hanh chinh bi khiéu
kién:

Ngay 22/11/2019, Doi canh sat diéu tra t6i pham vé kinh té Cong an quan
D tién hanh kiém tra xe container ciia Cong ty A (sau ddy goi tat 1a Cong ty A),
d6i chiéu to khai va hang héa thuc té, tién hanh lap bién ban vi pham hanh chinh
s6 0001421/BB-VPHC. Bién ban vi pham hanh chinh néu trén c¢6 ndi dung va
hinh thirc ding theo quy dinh tai khoan 2 Piéu 58 Luat Xt 1y vi pham hanh
chinh va Thong tu s 07/2019/TT-BCA ngay 20/3/2019 ctia B4 Cong an. Trén
co s& do, Truong Cong an quan D ban hanh Quyét dinh xtr phat vi pham hanh
chinh s6 0005745/QD-XPHC ngay 28/11/2019. Do Céng ty A khiéu nai,
Truéng Cong an quin D ban hanh Quyét dinh s6 80/QD-CABT vé viée giai
quyét khiéu nai d6i véi Cong ty A 1a dung quy dinh theo khoan 1 Piéu 7 Luét
Khiéu nai nam 2011.

[2.3] V& ndi dung va cin cit ban hanh cac Quyét dinh hanh chinh bi khiéu kién:

+ P6i voi Quyét dinh xir phat vi pham hanh chinh sb: 00005745 ngay
28/11/2019 cua Coéng an quan D.

Theo quy dinh tai Muc 1.78 Mau $6 01 Muc luc I Ban hanh kém Thong tu
s6 39/2018/TT-BTC ngay 20/4/2018 ctia Bo truong Bo Tai chinh sira doi, bo
sung mot sb didu tai Thong tu s6 38/2015/TT-BTC ngay 25/3/2015 cua Bo
treong BO Tai chinh quy dinh vé thu tuc hai quan, kiém tra gidm sat hai quan;
thué nhap khau, thué xuit khau va quan 1y thué d6i voi hang xuat khau, nhap
khau thi d6i voi to khai dién tir nhip khiu khi mé ta hang hod nhap khau
phai “(1) Ghi rd tén hang, nhin hiéu, quy cach pham chét, thong sb ki thuat,
thanh phén céu tao, model, ki/mi hiéu, dic tinh, cong dung cua hang hoa theo
hop dong thwong mai va tai lidu khac lién quan dén 16 hang”’, “Trudng hop
hang hoéa nhap khau 13 may moc, thiét bi duoc phan loai theo bd phan chinh
hodc may thuc hién chic nang chinh hodc nhém phu hop véi chic nang xac
dinh ctia may hoic hang héa ¢ dang chua lap rap hodc théo rdi duoc phan loai
theo nguyén chiéc thi ngoai khai nhu quy dinh tai diém (1) can phai ghi 16 tén
chi tiét tirng may moc/thiét bi... d3 diang ky trong Danh muc may moc, thiét bi 1a
t6 hop, ddy chuyén hodc tén ting chi tiét, linh kién roi d6i v6i hang hoa & dang
chua lp rap hoic thao roi twong tng véi ma sd hang hoa ciia may chinh hoic
ctia hang héa & dang nguyén chiéc. Truong hop khong thé tach duoc tri gia timg
may méc/bd phan/chi tiét/linh ki€n/phu tung thi khai kém theo Danh muc tén, )
lwrgng may moc/bd phan/chi tiét/linh kién/phu ting bang nghiép vu HYS”.

Ngay 20/11/2019, Cong ty A d3 md td khai s6 103000266722 va ndp day
da hd so gdm: hop dong van chuyén, invoice, packing list, hda don cudc van
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chuyén. Theo d6, ma sd ctia b phan phan phdi nudc kém theo 13 FO601 (ludi
trén), F0602 (ludi dudi). B luoi nay di kem véi vo loc, 1a mot bd phan khong
thé tach roi va di c6 trong hop ddng mua ban.

Ngay 24/11/2019, Cong ty A dén Cang Sai Gon khu vuc I hoi vé viée
diéu chinh lai to khai hang hoa sau thong quan, tai muc 1, 2, 3, 4 theo ding
Invoice da nop cho phu hop nghi€p vu hai quan. Co quan Hai quan da hudng
dan Cong ty A khai thong tin chinh sira bo sung. Ngay 25/12/2019, Cong ty A
chinh stra to khai sau thong quan. Sau do, Co quan hai quan cho thong quan 16
hang trén theo dung quy dinh, xac nhan hang héa khai bao dung va cép sb
730199107300. Trén thong bao ly do chinh stra, co quan hai quan cling néu r0:
Doanh nghi¢p khai bd sung sau thong quan muc 1, 2, 3, 4: vo loc Composite bao
gém bd phan phdi nude (md ta chi tiét hang hoa theo Invoice); khong thay doi
tri gia tinh thué.

Xét, theo quy dinh tai diém b.1, khoan 9, Diéu 1 Thong tu sb 39/2018/TT-
BTC ngay 20/4/2018 ctua Bo Tai chinh thi: “nguoi khai hai quan, ngudi ndp thué
xéc dinh c6 sai sot trong viéc khai hai quan thi dugc khai bo sung hd so hai quan
trong thoi han 60 ngay ké tir ngay thong quan nhung trude thoi diém co quan
hai quan quyét dinh kiém tra sau thong quan, thanh tra”.

Nhu vy, Cong ty A di tién hanh khai b sung theo ding quy dinh. Viéc
Cong an quin D 1ap Bién ban vi pham hanh chinh sd: 01421 vé hanh vi: “Kinh
doanh hang héa ngoai nhap 1au” va cin ct Cong vin sb 1611/PC06-D6 ngay
31/12/2019 cta Phong PC03 — Cong an Thanh phd HO Chi Minh dé xac dinh
1.200 cai ludi loc nudce cua Cong ty A 1a hang hoa nhap 1au dé ban hanh Quyét
dinh x{r phat vi pham hanh chinh s6: 00005745 ngay 28/11/2019 1a khong ding
quy dinh.

+ Péi véi Quyét dinh giai quyét khiéu nai s6: 80/QD-CABT ngay
08/01/2020 cua Truong Cong an quan D:

Nhu da nhan dinh néu trén, do Quyét dinh x1r phat vi pham hén}l chinh sé:
00005745 ngay 28/11/2019 ban hanh khong dung quy dinh nén Quyét dinh giai
quyét khiéu nai s6 80/QD-CABT cua Truong Cong an quan D cling khong dung
quy dinh.

Xét, ngudi khang céo trinh bay cac cin ctr cho thiy cac quyét dinh hanh
chinh néu trén d3 xam pham dén quyén va loi ich hop phap ctia ngudi khai kién
nén yéu cau hity cac quyét dinh nay 1a c6 co s&, nghi nén chip nhan yéu cau
khang cdo theo hudng stra ban an so thim, huy Quyét dinh xir phat vi pham
hanh chinh sb: 00005745 ngay 28/11/2019 va Quyét dinh giai quyét khiéu nai sb
80/Qb-CABT ngay 08/01/2020 cua Truéng Cong an quan D.

Pai dién Vién kiém sat tham gia phién toa cho rang ba Chau Hong Hanh
DIa nguoi dai dién theo phap luat cua Cong ty A da ky vao bién ban xir phat vi
pham hanh chinh 1ap ngay 22/11/2019 ma khong cé y kién phan ddi gi. Céng an
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quan D da thuc hi¢n dung trinh tu thu tuc khi ban hanh Quyét dinh xtr phat vi
pham hanh chinh nén Toa an cap so tham xur bac yéu cau cua Cong ty A 1a co
can cu, dé nghi Hoi dong xét xur gitr nguyén ban an so tham. Nhu dé nhan dinh
néu trén, y kién cua dai dién Vién kiém sat khong c6 co s¢ dé chap nhan.

V& an phi:

V& an phi hanh chinh so thim:

Cong ty A khong phai chiu an phi hanh chinh so tham.

Trudng cong an quan D phai chiu an phi hanh chinh so tham theo quy
dinh.

Vé an phi hanh chinh phuc tham:

Do yéu cau khang cdo duoc chap nhan nén Cong ty A khong phai chiu an
phi hanh chinh phtc tham.

Boi cac 1€ trén,

QUYET PINH:

Can ctr khoan 2 Diéu 241 Luét T6 tung hanh chinh;

Cin ctr Thong tu s6 39/2018/TT-BTC ngay 20/4/2018 cua Bo truong Bo
Tai chinh sira d6i, bo sung mot sb6 diéu tai Thong tu s6 38/2015/TT-BTC Cua
B6 truéng B Tai chinh quy dinh vé thu tuc hai quan; kiém tra, giam sat hai
quan; thué xuat khau, thué nhap khau va quan 1y thué dbi v6i hang hoa xuat
khau, nhap khau;

Can cir Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban thuong vu Quéc Hoi quy dinh vé& mirc thu, mién, giam, thu, ndp, quan Iy va
st dung an phi va I¢ phi toa an.

Tuyén xur:
1. Chap nhan yéu cau khang cdo ctia Cong ty A:

Stra Ban 4n so tham s6 10/2020/HC-ST ngay 30 thang 9 ndm 2020 cia
Toa an nhan dan quan D, Thanh phé H6 Chi Minh.

Hay Quyét dinh xur phat vi pham hanh chinh s6 00005745 ngay
28/11/2019 va Quyét dinh gidi quyét khiéu nai s6 80/QD-CABT ngay
08/01/2020 cua Trudong Cong an quan D.

Vé 4n phi:

An phi hanh chinh so tham:

Cong ty TNHH A khong phai chiu 4n phi hanh chinh so thdm, hoan tra lai
cho Cong ty A sb tién tam (mg an phi so thAm da ndp 13 300.000 (ba traim nghin)
ddng theo Bién lai thu tam tng an phi, 1& phi Toa an s AA/2019/0064945 ngay
14/02/2020 ctia Chi cuc Thi hanh an dan sy quan D, Thanh phé H5 Chi Minh.
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Trudng cong an quan D phai chiu 4n phi hanh chinh so tham 1 300.000
(ba tram nghin) d6ng, ndp tai co quan thi hanh an c6 tham quyén.

2. V& an phi hanh chinh phiic tham:

Cong ty A khong phai chiu 4n phi hanh chinh phuc tham, hoan tra lai cho
Cong ty A sb tién tam trng an phi phtic thAim da ndp 1a 300.000 (ba trim nghin)
d6ng theo Bién lai thu tam tmg 4n phi, 18 phi Toa 4n s6 AA/2019/0062141 ngay
12/10/2020 ctia Chi cyc Thi hanh an dan sy quan D, Thanh phé HO Chi Minh.

Ban an phuc tham c6 hiéu luc ké tir ngay ky./.

TM. HOI PONG XET XU PHUC THAM
Noi nhdn: , THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan dan toi cao;
- TAND cép cao tai TPHCM;
- VKSND cép cao tai TPHCM;
- VKSND Thanh phé Hb Chi Minh;
- Chi cuc THADS quan D;
- TAND quén D;
- Cac duong su;
- Luu VP, hd so vu 4n.

Trén Thi Bich Thiy
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