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TOA AN NHAN DAN QUAN CAU GIAY CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HA NOI Péc 1ap - Tu do - Hanh phiic

Bén 4n s6: 28/2022/KDTM-ST
Ngay: 25/8/2022
V/v: Tranh chip Hop ddng xay dung

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN CAU GIAY - THANH PHO HA NOI

-Thanh phan Hpi dong xét xir so thim gom co:
Thdm phén - Chii toa phién toa: Ba Vii Thi Thu Hang.
Cdc Hoi tham nhén dan: 1. Ong Nguyén Vin Toan

2. Ba Bui Thi Minh Hoa
- Thuw ky phién toa: Ong Ha Hung Cuong - Thu ky Toa an nhan dan quin Cau
Gidy, Thanh ph6 Ha Ngi.
- Dgi di¢gn Vign kiém sdt nhin din quin Cau Gidy, Thanh phé Ha Ngi tham
gia phién toa: Ong Nghiém Dinh Trong - Kiém sat vién.
Ngay 25 thang 8 nam 2022, tai tru s& Toa 4n nhan dan quan Cau Gidy, Thanh
phd Ha Noi xét xir so thim cong khai vu an Kinh doanh thwong mai thu 1y sb
12/2022/TLST-KDTM ngay 12 thang 01 nam 2022 vé “Tranh chap Hop dong
xay dung” theo Quyét dinh dua vu an ra xét xir s6 111/2022/QPXXST-KDTM
ngay 01 thang 8 nam 2022 giira cac duong su:
1.Nguyén don: CoNngty TNHH T k-Xd-TmPpA.
Dia chi tru so chinh: S6 81/29 HV H, Phuong 9, quan PN, TP. H C M.
Nguoi dai dién theo phép luat: Ong Nguyén Vian T — Chire vu: Giam ddc.
Nguoi dai dién theo ty quyén: Ong Cai Trong P (Theo gidy iy quyén ngay 01
thang 12 nam 2021). (Co mat tai phién toa)
Nguoi bao vé quyén va loi ich hop phap cho nguyén don: Luat su Lé Qubc V
(Poan Luat su Thanh phd H C M). (C6 mdt tai phién téa)



2. Bi don : Cong ty ¢6 phan T d F.

Nguoi dai dién hop phap theo phap luat: Ba Bui Hai H — Chuc vu: Tong Giam
déc.

Dia chi tru s& chinh: Tang 29 Tda nha B A, s6 265 duong C G, phuong D V,
quan C G, Thanh phé H N.

Nguoi dai dién hop phép theo Gy quyén trong qua trinh t6 tung:
Cong ty Luat TNHH S — Nguoi dai dién ba Nguyén Thi Hong N.

Nguoi dai dién theo iy quyén lai: Ba Pang Thi L (Theo gidy iy quyén ngay 01
thang 4 nam 2022). (Co mat tai phién toa)

NOI DUNG VU AN

*Tai Pon khéi ki€én, cac Ban tw khai, cac 1o trinh bay trong qué trinh
t0 tung va tai phién toa, nguyén don Congty TNHH Tk-Xd-TmPpA
thong qua dai dién hop phap theo ity quyén thong nhat véi ngudi biao vé
quyén lgi ich hop phap ciia nguyén don trinh bay nhu sau:

Ngay 04/4/2016, Cong ty TNHH Tk - X d—TmP P A (tén cii 1a Cong ty
TNHH X dvaTmPP A) (“goi tat 1a Cong ty P P A”) va Céng ty C6 phan T d
F (“goi tat 1a Cong ty F”) c6 ky két Hop ddng sé 55A/2016/HDTC/BB/FLC-
PHONGPHUA (“goi tat 1a Hop dong”) véi cac noi dung thoa thuan nhu sau:

Cong ty F giao cho Cong ty P P A thiét ké, cung cap vat tu va thi cong 1ap
dat thiét bi bé boi cho Cong trinh: Khach san khu Fusion Resort Q N (“goi tat 1a
Cong trinh”) thudc du &n: Quan thé san golf, resort, biét thy nghi dudng va giai
tri cao cdp N L tai x4 N L, thanh phé Q N, tinh B B (“goi tit 1a D 4n”);

Ngay bat dau thi céng 1a ngay 26/04/2016:

Gia tri Hop dong (da bao gom thué gié tri gia ting) 1a 7.357.872.500 dong
(Bay ty ba tram nam muwoi bay triéu tam tram bay muoi hai nghin nam tram
dong);

Do phét sinh hang muc cong viéc cho hé théng loc bé Kid Pool nén ngay
24/10/2018, Cong ty P P A va Cong ty F ky két Phu luc hop ddng s6 03 vai gia
tri (43 bao gdm thué gia tri gia tang) 13 97.152.000 dong (Chin muroi bay triéu
MGt tram ndam muoi hai nghin dong);

Nhu vay, tong gia tri Hop ddng 1a 7.455.024.500 dong (Bdy ty bon tram
nam muoi lam triéu khéng tram hai mwoi tuw nghin ndm tram dong).

Thuc hién Hop dong, Cong ty P P A di hoan thanh xong viéc thiét ké,
cung cap vat tu va thi cong lap dat thiét bj bé boi cho Cong trinh theo yéu cau,
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chi dan va ban giao cho Coéng ty F vai tong gié tri thi céng 1a 6.950.790.248
dong (Sau ty chin tram ndam muwoi triéu bdy tram chin mwoi nghin hai tram bon
muoi tam dong). Tuy nhién, Cong ty F chi méi thanh toan cho Congty P P A sb
tién: 5.293.292.125 ddng (Nam ty hai tram chin mwoi ba triéu hai tram chin
muoi hai nghin mét tram hai mwoi lam dong).

Nhu vay, s6 tién con lai ma Cong ty F con phai thanh toan cho Cong ty P
P A la: 1.657.498.123 dong (M4t ty sau tram ndm muwoi bay triéu bon tram chin
muroi tam nghin mét tram hai muwoi ba dong).

Ngay 26/11/2019, Cong ty P P A va Cong ty F da ky Bang tinh gia tri dé
nghi quyét toan va Bién ban thanh ly Hop ddng. Theo d6, Cong ty F xac nhan
Cong ty P P A da hoan thanh toan bo nghia vu cua Hop dong (bao gom ca viéc
hoan thanh nghia vu bao hanh) va cam két s& thanh toan sé tién con lai la:
1.657.498.123 dong (M6t ty sdu tram ndm muwoi bay triéu bon tram chin muoi
tam nghin mét tram hai mwoi ba dong), trong vong 14 ngay ké tir ngay ky Bién
ban thanh Iy Hop dong cho Céng ty P P A.

Tuy nhién, Cong ty F da khong thanh toan s tién néu trén cho Cong ty P
P A trong thoi han 14 ngay nhu thoa thuan tai Bién ban thanh ly Hop dong ngay
26/11/2019. Can cr Bién ban xem xét tham dinh tai chd ngay 15/8/2022, hién tai
Cong trinh da hoan thién va da dugc Cong ty F dua vao khai thac, phuc vu cho
khach nghi dudng nhung Coéng ty F van c6 tinh tron tranh va khong thuc hién
nghia vu thanh toan, mac du da dugc Cong ty P P A gui cac thong bao va cong
van dé nghi thanh toan.

Do d6, can ct quy dinh tai Pidu 20.6 caa Hop ddng va Quyét dinh sd
2868/QD-NHNN ngay 29/11/2010 caa Thong doc Ngan hang Nha nuéc Viét
Nam vé mic l3i suat co ban bang dong Viét Nam, Cong ty F con phai tra tién I3i
do cham thanh toan tam tinh tir ngay 11/12/2019 dén ngay 25/8/2022 (tic 988
ngay) (v&i mac 13i suat 9%/nam) vai so tién l1a 403.793.789 dong (Bon tram linh
ba trigu bdy tram chin mwoi ba nghin bay tram tdm mwoi chin dong). Tuy nhién,
theo quy dinh tai Diéu 20.6 cua Hop ddng thi sé tién 1ai khong vuot qua 8%
tong s6 tién cham thanh toan. Do d6, Cong ty F s& phai tra sé tién 14i cho Cong
ty P P A 12 132.599.850 dong (Mot tram ba muwoi hai triéu nam tram chin muoi
chin nghin tdm tram nam muwoi dong).

Tai phién toa phia nguyén don dé nghi Toa a4n nhan dan Quan C G, thanh
phd H N xem xét bugc Cong ty Co phan T & F phai thanh toan ngay cho Cong ty
TNHH T k-Xd-TmPP A céc khoan tién sau:

Tién no goc: 1.657.498.123 dong (M4t ty sdu tram ndm muwoi bay triéu
bon tram chin mwoi tam nghin mét triam hai muwoi ba dong);
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Tién 1ai do cham thanh toan: 132.599.850 dong (Mét tram ba muoi hai
triéu, nam tram chin mwoi chin nghin, tdm tram ndm mwoi dong).

Nhu vay, tong cong sé tién ma Céng ty Co phan T d F phai thanh toan
cho Céngty TNHH Tk-Xd—TmP P A Ia: 1.790.097.973 dong (Mét ty bay
tram chin muwoi triéu khong tram chin muoi bay nghin chin tram bay muwoi ba
dong).

Cong ty C6 phan T d F phai thanh toan cho Céngty TNHH T k-Xd—T
m P P A mot 1an ngay sau khi ban an c6 hiéu luc phap luat. Khoan tién 1i do
cham thuc hién nghia vu thanh todn s& duoc tiép tuc tinh theo quy dinh caa phap
luat.

*Bj don Cong ty Cé phan T d F thong qua dai dién theo iy quyén tai
phién toa trinh bay nhw sau:

Cong ty Co phan T & F xac dinh cung ky két Hop dong va cac Phy luc
Hop dong s6 55A/2016/HDTC/BB/FLC-PHONGPHUA ngay 04/4/2016 va 03
(Ba) Phu luc Hop ddng kém theo nhu nguyén don trinh bay 1 dung. Bi don thira
nhan 1a nguyén don ciing da thuc hién Hop dong. Hai bén da co Bién ban thanh
ly Hop ddong ngay 26/11/2019 trong d6 xac dinh s6 tién ma bi don con ng
nguyén don nhu nguyén don trinh bay 1a dung. Di véi vi tri cua cong trinh bé
boi, bi don ciling xac dinh mac du tén caa du an thi goi la Khach san khu F R Q
N, nhung sau khi dua vao van hanh thi doi tén thanh Khach san F L ¢6 dia chi
tai xa N L, thanh phé Q N, tinh B B. Hién nay, bé boi di duoc dua vao van hanh
va phuc vu khach nghi dudng tai khach san nhu Toa an da tién hanh xem xét
tham dinh tai chd 1a dang. Di véi phan diéu chinh cach tinh 140 suat trén sé tién
cham thanh todn cia nguyén don, tir chd tinh theo quy dinh ctia ngan hang
chuyén sang tinh dang theo quy dinh tai Diéu 20.6 cua Hop dong thi s6 tién lai
khong vuot qua 8% tong so tien cham thanh toan. Do d6, Cong ty F s& tra s6
tién 14i cho Cong ty P P A 1a 132.599.850 dong (Mot triam ba muwoi hai triéu
nam tram chin mwoi chin nghin tam tram ndm muoi dong) vé phia bi don chap
nhan. Bi don chap nhan cach tinh goc va l4i ctia nguyén don.

* Pai dién Vién kiém sat nhan dan quan C G tham gia phién toa phat
biéu y kién vé viéc tuan theo phap luat té tung trong qua trinh giai quyét vu
an ciia Tham phan, Hoi dong xét xir, viéc chap hanh phap luat cia nhirng
ngudi tham gia té tung dan su ké tir khi thu Iy vu 4n dén trwéc thoi diém
Hoi dong xét xir nghi 4n nhw sau:

- V& thoi hiéu va tham quyén: Toa an nhan dan quan C G di thu ly va giai
quyét vu an dung thoi hiéu va tham quyén theo quy dinh phép luat.

- V& thu tuc: Trong qua trinh khoi kién, thu Iy hd so va giai quyét vu an
cling nhu tai phién tda hdm nay, Tham phén chu toa phién toa va Hoi dong xét
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Xt d3 tuan thu day di, dang cac quy dinh caa phép luat vé trinh ty tha tuc giai
quyét vu &n dan su, dam bao duogc tinh khach quan, cdng minh va tao diéu kién
cho cac bén duong su thuc hién day du quyén va nghia vu theo quy dinh cua
phap luat. Cac duong su chip hanh dung cac quy dinh cua phap luat.

- V& nodi dung: Dé nghi HDXX chip nhan toan bo yéu cau khai kién lién
quan dén no gdc, no 14i trong han, 14i qua han va xtr ly tai san dam bao 1a chinh
dang nén chap nhan. An phi bi don chiu theo quy dinh cua phap lut.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu c6 trong hd so vu 4n dwoc tham tra tai
phién tda va ciin cir vao két qua tranh luin tai phién toa, Hoi dong xét xir
(HPXX) nhan dinh:

[1] Vé thim quyén: Congty TNHH T k-Xd—T mP P A, sau day goi
tat 1a Cong Ty P P A hoic nguyén don khdi kién Cong ty c6 phan T d F, sau day
goi tat 1a Cong Ty F hodc bi don, hién c6 tru sé chinh tai dia chi: Tang 29, tda
nha B A, s6 265 duong C G, phuong D V, quan C G, Thanh phd H N, khoi kién
yéu cau thanh toan khoan ng phat sinh trong qua trinh thi cong du 4n xay dung
theo Hop dong cung cap vt tu, thi cong lap dit cac hang muc thiét bi bé boi sb
55A/2016/HDTC/BBD/FLC-PHONGPHUA. Vi vay, diy 1a “Tranh chap Hop
dong xay dung” thudc thim quyén giai quyét ctia Toa 4n nhan dan quan C G,
thanh phé H N theo quy dinh tai khoan 1 Biéu 30 va Diéu 35 caia BLTTDS

[2] V@& thoi hiéu: Cin ctr vao thoi han Hop dong cung cdp vat tu, cic bién
ban lam viéc va van ban thong bao ctia Congty TNHH T Kk-Xd-TmPpA
gtri cho bi don Cong ty ¢6 phan T & F, vu an duoc khdi kién trong han luat dinh.

[3] Xét yéu cau khéi kién ciia nguyén don déi véi bi don vé cac khoén
tién can thanh toan, HPXX nhén dinh:

Pu co so dé xac dinh nguyén don cong ty p p A va bi don cong ty c¢d phan
t & F Pa ky két hop dong kinh té sé 554/2016/HDTC/BB/FLC-PHONGPHUA
va 03 (Ba) Phu luc Hop dong ngay 04 thang 4 nim 2016.

Hai bén d tién hanh thyc hién hop dong va Cong ty TNHH TKk-Xd—-T
m P P A da thiét ké thi cong xdy dung bé boi Tai cong trinh khu nghi dudng F L
R tai xd N L, thanh phé Q N, tinh B D.

Hai bén d c6 bién ban ddi chiéu cong no ngay 26 thang 11 nam 2019.
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Qua xem xét tham dinh tai chd khu bé boi nay da dugc dua vao khai thac
hoat dong phuc vu khach hang (Bién ban xem xét tham dinh tai chd ngay
15/8/2022)

Tai phién toa, nguyén don diéu chinh cach tinh 1ai suat trén sb tién cham
thanh toan theo diing quy dinh trong Hop dong hai bén di ky. Bi don thira nhan
ng goc va l3i. Nhu vay du co so khang dinh yéu cau khoi kién cua nguyén don
d6i v6i bi don vé sd tién con ng d6i véi cong trinh xay dung bé boi néu trén 1a
hoan toan chinh dang. HDXX thiy rang can budc bi don phai thanh toan toan bo
khoan tién ng goc, 13i tong cong 1.790.097.973 ddng (Mot ty bay tram chin
muoi triéu khéng tram chin muoi bay nghin chin tram bay mwoi ba dong), trong
do:

- Tién no gbc: 1.657.498.123 dong (Mot ty SaU tram ndam muoi bay triéu
bén trdam chin mwoi tdm nghin mét tram hai mwoi ba dong);

- Tién 14i do cham thanh toan: 132.599.850 dong (Mot tram ba mucoi hai
triéu, ndm tram chin mwoi chin nghin, tam tram ndm muwoi dong), (13i suat tam
tinh dén ngay 25/8/2022).

Vi bi don cham thanh toan cho nén phai chiu sb tién 14i trén sb tién cham
thanh toan ciing 1 chinh dang. Hoi dong xét xtr chap nhan toan bo yéu cau khoi
kién ctia nguyén don. Bi don phai tiép tuc chiu 14i suat trén sb tién cham thanh
toan theo murc 13i suét tai Piéu 468 B Luat dan sy 2015 ké tir ngay 26/8/2022
cho dén khi thi hanh 4n xong.

[4] An phi KDTM so' tham:
An phi KDTM so tham bi don phai chiu 12 65.702.939 dong (Sdu muroi
lam triéu bay tram linh hai nghin chin tram ba mwoi chin dong).

Vi cac lé tren,

QUYET PINH:

Can ctr vao Diéu 351, biéu 357, Diéu 360, Diéu 363, biéu 385, Diéu 468
Bo6 luat Dan sy nam 2015;

Cin ctr Biéu 306 Luat Thuong mai;

Cian ctr vao khoan 1 DPiéu 30, khoan 1 Diéu 35; Diéu 171, biéu 184, biéu
227, Diéu 266, Diéu 271, Biéu 273 B6 luat T4 tung dan sy nam 2015;
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Can ctr Pidu 26 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016
ctia Uy ban thudng vu Qudc hoi vé an phi va 18 phi Toa an.

Xur:

1/ Chap nhan toan bd yéu cau khoi kién cua nguyén don Cong ty TNHH
Tk-Xd—TmPp A dbi vai bi don Cong ty C6 phan T & F vé viéc budc bi don
Cong ty C6 phan T d F phai thanh toan céc khoan tién cong ng va cac thiét hai
phat sinh do cham thanh toan tr Hop dong s6 554/2016/HDTC/BB/FLC-
PHONGPHUA va 03 (Ba) Phu luc Hop dong kém theo ngay 04/4/2016.

2/ Xac dinh bi don Céng ty C6 phan T d& F con no nguyén don Cong ty
TNHH T k - X d—T m P p A cac khoan tién sau day:

-Tién no goc: 1.657.498.123 dong (Mgt ty sau tram ndam mueoi bay triéu
bon trdm chin mwoi tdm nghin mét tram hai mweoi ba dong);

-Tién 13i do cham thanh toan: 132.599.850 dong (Mdt tram ba muwoi hai
triéu nam tram chin mwoi chin nghin tdm tram ndm muwoi dong), (1ai tam tinh
dén ngay 25/8/2022).

Tong cong l1a: 1.790.097.973 dong (Mét ty bdy tram chin muwoi triéu
khéng tram chin mwoi by nghin chin tram bdy muweoi ba dong).

3/ Budc bi don Cong ty Co phan T d F phai c6 nghia vu thanh toan cho
nguyén don Cong ty TNHH T k- X d—-T mP p A sb tién 1a 1.790.097.973
dong (Mot ty bay tram chin muoi triéu khéng tram chin muwoi bay nghin chin
trim bay muoi ba dong), trong d6 bao gdbm:

-Tién no géc: 1.657.498.123 dong (Mot ty sdu trdm nam mueoi bay triéu
bon tram chin muoi tam nghin Mot tram hai mwoi ba dong);

- Tién Ii do cham thanh toan: 132.599.850 dong (Mgt tram ba muoi hai
triéu nam tram chin mwoi chin nghin tdm tram nam muwoi dong), (1ai tam tinh
dén ngay 25/8/2022).

4/ Ké tir ngay 26/8/2022 cho dén khi thi hanh &n xong néu bi don Cong ty
C6 phan T @ F cham thanh toan hoic thanh toan khong day du cac khoan no géc
va 1ai néu trén thi bi don con tiép tuc phai chiu I&i suat theo quy dinh tai Biéu
468 B0 luat dan su 2015 trén s tién cham thanh toan va tuwong (ng voi thoi gian
cham thanh toan.

5/ VVé an phi KDTM so tham:

Cong ty C6 phan T d F phai chiu an phi 65.702.939 dong (Sau muoi lam
triéu bay tram linh hai nghin chin tram ba muoi chin dong).

Hoan tra lai cho Cong ty TNHH T k- X d—TmP p A sé tién tam ung &n
phi 12 35.250.000 dong (Ba muroi lam triéu hai trdm ndm muwoi nghin dong) tai
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bién lai thu tién s6 0018154 ngay 10/01/2022 cua Chi cuc Thi hanh &n dan su
quan C G, Thanh phé H N.

Truong hop Ban an nay dugce thi hanh theo quy dinh tai Diéu 2 Lut thi
hanh an dan sy thi nguoi dugc thi hanh an dan su, ngudi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tw nguyén thi hanh
an hodc bi cudng ché thi hanh 4n theo quy dinh cac Piéu 6, Diéu 7 va Diéu 9
Luat thi hanh an dan sy; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai
cac Diéu 30 Luat thi hanh 4n dan su.

An xur cong khai so tham.

Nguyén don Congty TNHH Thk-Xd—-TmP P A vabi don Cong ty
Co phan T & F déu c6 mit tai phién toa c6 quyén khang céo ban an so tham
trong thoi han 15 (Muwoi Iim) ngay ké tir ngay tuyén an.

Noi nhén: , TM. HQI PONG XET XU SO THAM
- Toa 4n nhan dan Thanh pho HANOi; — THAM PHAN — CHU TQA PHIEN TOA
- Vién kiém sat nhan dan quan Cau Giay, :

Thanh phd Ha Noi;

- Chi cyc Thi hanh an dan sy quan Cau

Gidy, Thanh phd Ha Noi;

- Céac duong su va dai dién hgp phap,

ngudi bao vé quyeén, loi ich hop phap;

- Luu hd so, luu van phong.

Vii Thi Thu Hiing



