TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH DONG NAI Poc lap — Tw do — Hanh phuc

Ban an s6: 14/2021/HNGD-PT
Ngay: 22-3-2021.
V/V tranh chép ly hon,
nudi con chung

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH DONG NAI

- Thanh phan Hpi dong xét xir phiic thdm gom co:
Thdam phan — Chii toa phién toa: Ong Ngbd Thanh Sy.
Céac Tham phdan: Ong V6 Van Toan

Ong Nguyén Trung Hung

-~ Thw ky phién toa: Ong Nguyén Hiru Hoc — Thu ky Toa an nhan dan tinh
bong Nai.
- Dgi di¢n Vién kiém sit nhan din tinh Pong Nai tham gia phién toa: Ba
Vi Thi My Lién — Ki€m sat vién.
Ngay 22 thang 3 nam 2021, tai Try s¢ Toa dn nhan dén tinh Pong Nai xét
xu phuc tham cong khai vu an thu ly so 75/2020/TLPT-HNGD ngay 22 thang 12
nam 2020 v¢ viéc: “Tranh chap ly hén, nudi con chung ™.

Do Ban 4n dan sy so tham sd 199/2020/HNGB-ST ngay 30 thang 9 nim
2020 cua Toa an nhan dan huy¢n Long Thanh bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xt phic tham sd 15/2021/QD-PT ngay 23
thang 02 nam 2021 gitta cac duong su:

1. Nguyén don: Ong Tran Van H, sinh nim 1985.
HKTT: T6 31, 4p P, x& L, huyén L, tinh Pong Nai.

Dia chi lién lac: Trai tam giam B — B cong an, Ap 5, xa P, huyén C, Thanh
pho HO Chi Minh.

- Nguoi bdo vé quyén va loi ich hop phdp ciia 6ng Hoan: Ba Luong Thi Bich
D - Luat su - Van phong luat su S, Poan luat su Thanh pho H6 Chi Minh.

~ Dia chi: Vp 12, tang 9, toa nha C, s6 1, phuong A, thanh phd T, Thanh phd
Hb Chi Minh.

2. Bi don: Ba Tran Thi L, sinh nim 1988.

HKTT: T6 31, 4p P, x& L, huyén L, tinh Pong Nai.

Tam tra: Doi 1, thon N, Xxa M, huyén T, tinh Quang Binh.

Dia chi lién lac: Shop Fashion TH-E11, T, V, B, Thanh phé H Chi Minh.



3. Nguoi khdng cdo: Ba Tran Thi L — bi don.
(Ong H, ba L, Luat su D: ¢6 mit).
NOI DUNG VU AN:

Theo don khoi kién ngay 12/6/2020 va cdc loi khai tai hé so, nguyén don
ong Tran Van H trinh bay:

Ong va ba Tran Thi L chung song véi nhau vao nim 2013, co dang ky két
hon va dugce Uy ban nhan dan x& M, huyén T, tinh Quang Binh cap gidy ching
nhan két hon s 53 ngay 23 thang 7 nam 2013. Viéc ket hén do 6ng va ba L déu tu
nguyén. Nay ong khoi kién yéu cau Toa an giai quyét cho 6 ong duoc ly hon voi ba
Tran Thi L. Nguyen nhan ong H yeu cau ly hon 1a do vo chong thudng xuyén bt
d6éng quan diém séng din dén cii vd nhau. Ong va ba L d song ly than tir nim
2019 dén nay.

Vé con chung: O[]g H va ba L c¢6 01 con chung tén 1a Tran Ngoc Linh b,
sinh ngdy 23/3/2014. Neu ly hon, 6ng H xin duoc nudi chau b va khdng yéu céu
ba L cap dudng nudi con.

Vé tai san chung, no chung: Ong H khai khdng cd, khong yéu cau Toa an
giai quyet.

Ong H dé nghi Toa an xét xir vang mit theo quy dinh phap luat.

Bi don ba Tran Thi L ving mdt nén khong cé 10i khai.

Tai ban 4n dan sy so tham s6 199/2020/HNGD-ST ngay 30/9/2020 cua Toa
an nhan dan huyén Long Thanh da 4p dung khoan 1 Dicu 28, Dieu 35, Dicu 39, Dicu
174, bicu 227, Diéu 228 va bicu 273 B luat T6 tung dan sy; Diéu 11 Luat hon nhén
va gia dinh nam 2000; Diéu 56, 81, 82, 83 va Diéu 131 Luat Hon nhan va gia dinh
nim 2014; Nghi quyét so 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban thuong
vu Quéc hdi quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi
va 1€ phi Toa én;

Tuyén xu:

L. Chép nhén don khoi kién vé viéc “Ly hon, tranh chap vé nudi con” clia
ong Tran Van H doi voi ba Tran Thi L.

Xt cho 6ng Tran Vian H dugc ly hon véi ba Tran Thi L.

Yé nudi con chung: Giao chau Tran Ngoc Linh D, sinh ngay 23/3/2014 cho
ong Tran Van H nu6i dudng. Tam thoi ba Tran Thi L khong cap dudng nuoi con.

Ba L duogc quyen dén tham nom con khong ai dugc can tro. Vi quyén loi cua
con chung, khi can thlet cac duong su c¢6 quyén yéu cau thay d6i nguoi truc tiép
nudi con va yéu cau cip dudng nudi con.

Viéc thay doi nguoi tryc tiép nuoi con sau khi ly hon, nghia vu cap dudng va
cham dut nghia vu cap duong nudi con theo quy dinh tai Diéu 84, Piéu 110 va
Piéu 118 Luat hon nhan va gia dinh nam 2014,

V¢ tai san chung va ng chung: Khong xem xét.
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Ngoai ra, ban an so tham con tuyén vé an phi va quyén khang cdo cia cac
duong su.

Ngay 12/10/2020, bi don ba Tran Thi L c6 don khang céo, dé nghi Toa an
nhan dan tinh Dong Nai sira mot phan ban an so thém theo hudng: Giao chau Tran
Ngoc Linh D, sinh ngay 23/3/2014 cho ba L tryc tiép nuoi dudng, vé cap dudng
nudi con: yéu cau ong H cap dudng nudi con 5.000.000 dong/thang.

Ludt sw phdt biéu quan diém tranh luin:

Ban an so tham tuyén giao chau B cho 6ng H nu6i va khong yéu cau ba L
cap dudng nudi con la co6 can cur, dé nghi Ho1 dong xét xir xem xét.

Vé thu tuc td tung: Mac du, ban dau cép so thAm ¢6 vi pham thu tuc téng
dat, nhung sau khi c6 quyét dinh dua vu an ra xét xu, cap so tham da thuc hién
ding cac quy dinh vé cap, tong dat, thong bdo van ban to6 tung ctia BS luat to tung
dan su.

Ba L cho rang con gai song v6i me tot hon 14 chua du, can _phai xem x¢ét day
du diéu kién vat chat tinh than dé dam bao cho chau c6 cudc sdng tot nhét. Hién
6ng H c6 cong viéc 6n dinh, mirc luong va bang lwong 6ng H d ndp bd sung & cap
phuc tham, chimg minh 6ng H ¢6 du diéu kién nudi chau va dam bao cho chau co
cudc séng vét chat va tinh than tot nhat. Ba L hién ciing da vao Tp H6 Chi Minh
sinh song, chau D phai gui lai nha ngoai ¢ Quang Binh, nhu véy, viéc cham soc
chau D cua hai vg chong gip nhleu kho khan, vi xa x61 cach tro vé mat dia ly. Ba
L cho rang, ba dang c6 cong viéc 6n dinh tai Tp H6 Chi Minh, véi mirc thu nhap
khoang 10.000.000d/thang, nhung khong cung cap duoc tai lidu chimg minh, mic
khéc, ba L c6 trinh bay, ba bi bénh trdim cam, hién da diéu trj lanh, tuy nhién, doi
v6i nguoi c6 tién st bénh trAm cam nhu ba L, mic du theo ba L trinh bay di lanh
bénh, nhung vé1 ap luc cia cudc séng, mot minh nudi con nhd, d& din dén bénh tai
phat, nén viéc ba L yéu ciu duoc nudi chau P va yéu cau ong H cdp dudng mdi
thang 5.000.000 dong 13 khong c6 co so va khong tét cho chau D.

Qua d6, Luat su dé nghi Hoi dong xét xir khong chap nhan khang céo cta ba
L, gitt nguyén ban an so tham.

Quan diém ciia dai dién Vién kiém sdt nhin dén tinh Pong Nai tham gia
phién toa phiic tham:

Vé viéc tuan theo phap luat cia Tham phan va Hoi dong xét xir, nguoi tién
hanh t0 tung, nguoi tham gia t6 tung da thyc hién dung quy dinh ctia Bo luat to
tung dan su.

Vé duong 16i giai quyét vu an: Ba L khang cao 1 phan ban 4n so tham, dé
nghi cap phtc tham giao con chung la chau Tran Ngoc Linh D cho ba truc tiép
cham soc, nuoi dudng.

Qua cc tai liéu trong hd so nhan thay:
* Vé thii tuc t6 tung

Tai don xin ly hon (BL 08) nguyén don ong H ghi dia chi cua bi don ba Tran
Thi L 1a: Khu 2, xa L, huyén L, tinh Pong Nai.
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Nop kem theo don xin ly hén la ban photo s6 ho khau, theo d6 ba L dang ky
thuong tru tai dia chi: To 31, ap P, xa L, huyén L tir ngay 09/8/2014 (BL 06-03).

Nhu vay, xac dinh dia chi theo ho khau thuong tra cua ba L 1a TH 31, ép P,
xa L, huyén L.

Tuy nhién, ngay 07/8/2020, TAND huyén Long Thanh c6 Thong bao thy Iy
vu an s0 598/TB-TLVA. Theo Théng bao nay, ba L c6 dia chi la: T6 46, khu 2, ap
P, xa L, huyén L (BL 20).

Ngay 07/8/2020, Toa &n niém yét Thong bao thu Iy vu an sb 598 va Gidy
triéu tdp ngay 07/8/2020 cho ba Loan; ngay 21/8/2020 Toa én niém yét Thong béo
phién hop kiém tra viéc giao ndp, tiép cén, cong khai chimg ctr va hoa giai so
153/TB-TA ngay 21/8/2020 va Thong bao giao ndp tai lidu, ching ct sb
787/2020/TB-TA ngay 21/8/2020 cho ba L (ly do ba L vang mat tai thoi diém téng
dat) tai dia chi: T6 46, khu 2, 4p xom G, x& L, huyén L (BL 16-13; 25-27).

Ngay 07/9/2020, Toa an xac minh tai cong an xa Long Phudc yé noi cu tri
cua ba L. Két qua ba L hién dang dang ky thuong trt va dang sinh song tai t0 31,
ap P, xa L, huyén L, tinh Pong Nai. (BL 34).

Nhu vay, viéc Toa an téng dat cac van ban td tung néu trén l1a khong dung
theo dia chi cua bi don, nén viéc tong dat trén 1a khong hop 1€.

Ngay 07/9/2020 Toa an c6 Quyét dinh dua vu an ra xét XU sO 163. Ngay
8/9/2020, Toa an niém yet thong bao trén cho ba L theo dia chi t6 31, ap P, xa L,
huyén L, tinh BDong Nai. (BL 40-37).

Ngay 23/9/2020, Toa an c6 Quyét dinh hoan phién toa so 135. Ngay
26/9/2020, Toa an giao Quyet dinh nay cho ba Vii Thi L 1 ngudi séng chung nha
cam két giao lai cho ba L

Ngay 30/9/2020, Toa an huyén Long Thanh xét xu vang mit ba L (d3 dugc

triéu tap hop 1é nhung vang mat). Ngay 29/10/2020, Toa an giao Ban an so tham
cho ba L (BL 57).

7 Sau khi xét xtr so tham, ba L khang cdo va ndp kém theo SO Tam trd, theo
sO nay ba L, chau D tam tra tai: thon N, xa M, huyén T, tinh Quang Binh tir ngay
19/5/2020.

Tai Bién ban lam viéc nay 06/01/2021 ciia TAND tinh Pong Nai, ba L khai:
khi dng H 1am don ly hon thi ba khong biét va khong nhan dugc bat ci gidy to gi
tir Toa an huyén Long Thanh. Khi ba vé Quang Binh thi ba khong khai bao tam
vang, nén khi Toa an Long Thanh x4c minh tai cong an xa Long Phudc, huyén
Long Thanh khong biét duoc ba c¢6 thay d6i noi cu tra. (BL 103).

TAND tinh Pong Nai ciing 1am viéc véi ong H vé viéc ba L dang ky tam tra
tir ngay 19/5/2020, dng H khai d6 1a thi tuc do ba L 1am nén 6ng khong biét va xéac
dinh chau D séng v&i 6ng dén ngay 5/8/2020, 6ng méi dua chau vé Quang Binh.

Nhu vy, cin cit theo s6 tam tra thi ba L da khong cu tra tai dia chi to 31, ap
P, x4 L, huyén L, tinh Pdng Nai tir thang 5/2020, ma cu tra tai huyén Tuyén Hoa,
tinh Quang Binh. Ong H khong cung cip cho Toa an biét vé viéc ba L di thay ddi
dia chi cu tr(, ba L khi thay ddi noi cu tra ciing khong khai bao tam ving véi cong
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an xa Long Phudc, din dén Toa an huyen Long Thanh van thy 1y vu 4n la chua
dam bao ding quy dinh. Mat khac, khi niém yét thong bao thy 1y vu an, gidy tridu
tap va thong bao phién hop klem tra viéc giao ndp va tiép can cong khai chimg cir
cho ba L Toa &n ciing niém yét khong dung theo dia chi ma nguyén don da cung
cap 1a tong dat chua hop 18, vi pham céc quy dinh tai Piéu 177, 179 BLTTDS.

* Vé néi dung: Trong sudt qua trinh Toa an giai quyét vu an, ba L khong biét
viéc 6ng H xin ly hon dé co y kién trinh bay vé ndi dung vu an, nhung Toa an
khong tién hanh xac minh mau thuin tai chinh quyen dia phuong, khong 1dy 10
khai ctia nhirng ngudi xung quanh noi ong H sinh song, dé c6 can clr xac dinh murc
d6 mau thuin da dén muc tram trong hay chua; c6 viéc 6ng H va ba L da song ly
than 2 ndm nhu néi dung don ly hén trinh bay hay khong; khong lam rd thoi dlem
giai quyét vu an chau Linh D dang séng véi ai...ma da chap nhan toan bd yéu ciu
ctia nguyén don, 13 thu thap ching ct chwa day du.

Vi nhting vi pham va thiéu sot néu trén, nén khong danh gia nd1 dung khang
c40 va dé nghi hity ban an so tham, giao cip so tham giai quyét lai theo thu tuc
chung theo quy dinh tai khoan 3 Piéu 308 BLTTDS.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu, chimg ctr ¢ trong hd so vu an, dd duoc xem
xét tai phién toa, két qua tranh tung tai phién toa, Hoi dong xét xtr nhan dinh:

[1] Vé t6 tung: Ba Tran Thi L khang cdo va ndp tam Gmg an phi trong han
luat dinh nén dugc xem xét gidi quyé€t theo trinh tu phuc tham.

[2] Vé ndi dung khang céo:

Ba Tran Thi L khang c4o va cho ring do b ba mat (chét), nén tir thang
5/2020 ba cing chau Linh B chuyén vé sinh séng tai doi 1, thon N, xa M, huyén T,
tinh Quang Binh cho dén nay, kém theo don 13 s6 tam tra ky ngay 19/5/2020 cia
ba va chau L, tam tra tai thon N, xa M, huyén T, tinh Quang Binh, chau P hién hoc
16p 1, truong tiéu hoc L, tai thon N, x& M, huyén T, tinh Quang Binh. Do d9, tir
khi Toa &4n nhan dan huyén Long Thanh thu 1y gidi quyét vu an, ba khong nhan
duogc bat ky vin ban, gidy triéu tdp ndo cta Toa an.

[3] Vé thu tuc cép, tong dat, thong bao vin ban t6 tung:

Nhén thay: Theo don khoi kién ngay 12/6/2020, dng H ghi dia chi cua bi
don l?é Tran Thi L: t6 46, khu 2, ap P, xa L, huyén L va nop kém so hd khau co6 dia
chito 31, ap P, xd L, huyén L.

Ngay 07/8/2020 va ngay 21/8/2020, Toa an cap so tham lap Bién ban vé
viéc khong téng dat duoc van ban td tung cho ba L tai dia chi: t6 46, Khu 2, ép
X0m G, xa L, huyén L véi 1y do: “Chi L di viing tai thoi diém tong dat” va niém
yét Thong bao thu 1y va gidy triéu tdp, Thong bao phién hop kiém tra viéc giao ndp
tiép can cong khai chimg clr va hoa giai, Thong bao giao ndp tai liéu ching ct, 1a
niém yét khéng ding dia chi.



'Ngay 07/9/2020, Toa n 1ap Bién ban x4c minh thé hién dia chi cua ba L
sinh song: “t6 31, ap P, xa L, huyén L”. “Hién khong co thong tin chi L thay doi
noi cu tru’”.

~ Ngay 07/9/2020 6ng H c¢6 don dé nghi khong tién hanh hoa giai va xét xir
vang mat.

Ngay 08/9/2020, Toa an 14p Bién ban vé viéc khong téng dat dugc van ban
tb tung cho ba L tai dia chi: t6 31, ap P, xa L, huyén L v6i ly do: “Chi L di vang tai
thoi diém tong dat” va niém yét Thong béo s0 163/TB-TA ngay 07/9/2020 (Thong
bao két qua phién hop kiém tra viéc giao ndp tiép can cong khai chimg ctr) va
Quyét dinh s6 163/2020/QDXXST-HNGD ngay 07/9/2020. Ngay 23/9/2020, Toa
an ban hanh Quyét dinh hodn phién toa sé 135/2020/QDST-HNGD, an dinh ngay
mo phién toa vao lic 08 gio ngay 30/9/2020, ma khong téng dat lai cac vin ban
trude do la chua dung quy dinh.

Ngay 26/9/2020, toa 4n tong dat Quyét dinh hodn phién toa s
135/2020/QDST-HNGD va giao quyét dinh hodn phién toa cho ba Vi Thi L 1a me
chong ba L nhan thay va cam két giao lai cho ba L. Ngay 30/9/2020, toa an tién
hanh xét xtr vang mit cac duong su.

Tai Bién ban lam viéc ngay 06/01/2021, ba L trinh bay khi ba vé Quang
Binh sinh song, ba khong thong bao voi chinh quyén dia phuong, nén khi toa an
cap so tham xac minh, Cong an xa khong biét ba thay doi noi cu tru.

Tai bién ban lam viéc ngay 11/01/2021, 6ng H trinh bay: tai don khai kién
Ong ghi nham dia chi thanh to 46. Khi ndp don kién, 6ng duoc biét ba L ¢o lic
song ¢ phuong L, Tp B, lac thi song tai t6 31, ap P, xaL, huyén L la nha bb me dé
clia 6ng va ciing 1a noi hai vo chong 6ng sinh song, lac thi ba L bo di dau 6ng
khong 13, nhung 6ng khong trinh bay ¢ cap so tham. Tuy nhién, vé phan tranh
chap nuoi con 6ng H lai trinh bay: Tir khi ba L bo di, ong la ngudi truc tiép nudi
con. Pén ngay 05/8/2020, dng c6 dua chau P vé Quang Binh thim 6ng ba ngoai,
ong dy dinh ngdy 20/8/2020 dua chau D vé nhap hoc tai L, nhung sau d6 ba L
khong dua chau L vé L, nén 6ng khai tai cdp so thim 1a chau D hién dang song
cung 6ng & huyén Cu Chi, Tp H5 Chi Minh.

Nhu vay, trong sudt qua trinh t tung, 6ng H khong cung cap dung dia chi ba
L cu tra, Ong b1et ba L da vé Quang Binh, nhung tai ban tu khai ngay 19/8/2020,
ong van khai rang “Hién nay ba L dang sinh song tai Khu2, L, L, Pong Nai”. Ba L
khi di khoi dia phuong khong thong bao cho chinh quyén biét, nén Toa an cap so
tham khong thé thuc hién dung cac thu tuc cap, téng dat, thong bao cac van ban t6
tung cho ba L, ciing nhu chua thu thép tai li¢u, ching cu dé xac dinh nguyén nhan
tranh chip, chua 1am rd duoc mau thuan vo chdng; ¢o tai san chung, ng chung hay
khong theo quy dinh tai cac diéu 22, 174, 175, 177, 179, 208, 227 B6 luat t6 tung
dan su, dan dén vi pham nghiém trong thu tuc t6 tung.

Vi vay, can ap dung khoan 3 Dleu 308 Bo luat t6 tung dan sy, huy ban an so
tham chuyén ho so vé cho Toa an cép so tham giai quyét lai vu an theo thu tuc so
tham.



[4] V& an phi dan sy phac thAm: Do hiy 4n so thAm, nén ba L khong phai
chiu an phi dan sy phtic tham.

[5] Quan diém cua Luat su dé nghi bac khang cdo, gitt nguyén ban an so
tham 1a khong phu hop voi céc tai li¢u, ching ctr da thu thap dugc ¢o tai ho so, nén
khong dugc chap nhan.

[6] Quan diém cua dai dién Vién kiém sat phu hop véi nhan dinh cua Hoi
dong xét x1r, nén chap nhan.

Vi nhiing 1€ trén;
QUYET PINH:

Cian ¢t vao khoan 3 Diéu 30’8; Diéu 310 cua Bo luat t€:> tung dan sy ndm
2015; Luat phi va 1€ phi; Nghi quyét 326/2016/UBTVQH14 vé an phi, I¢ phi toa
an.

Chép nhén khang cdo ctia ba Tran Thi L.

Tuyén xir: Huy ban 4n dén sw so tham sO 199/2020/HNGD-ST ngay
30/9/2020 cua Toa an nhén dan huyén Long Thanh. Chuyén ho so vu an cho Toa
an cap so tham giai quyét lai theo thu tuc so tham.

Vé an phi dan sy phuc tham: Hoan tra cho ba Tran Thi L 300.000 dong tam
ung an phi phuc tham da nop tai Bién lai thu s6 0004978 ngay 29/10/2020 cta Chi
cuc Thi hanh an dan sy huyén Long Thanh.

Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noinhgn: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Dong Nai; THAM PHAN - CHU TQA PHIEN TOA
- TAND huyén Long Thanh,;

- Chi cuc THA-DS huyén Long Thanh;
- Cac duong su;
- Luu: VT, ho so vu an.

Ngo6 Thanh Sy



