TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM

TINH TAY NINH Déc lap - Tw do - Hanh phuc

Ban an s6: 284/2022/DS-PT
Ngay: 24-11-2022

V/v “Tranh chdp yéu cau boi
thuong thiét hai vé tdi san”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TAY NINH

- Thanh phan Hgi dong xét xir phlc tham gém cé:

Tham phan - Chii toa phién toa: Ba Pham Thi Hong Van.

Cdc tham phan:

Ba Truong Thi Tuyén;

Ong Nguyén Van Binh.

- Thw ky phién toa: Ba Hoang Nguyét Anh - Thu ky Tda an nhan dan
tinh Tay Ninh.

- Dgi di¢n Vién kiém sdt nhéan dan tinh Tay Ninh tham gia phién toa:
Ba Nguyen Thi Bé Thi - Kiém sat vién.

Ngay 24 thang 11 ndm 2022, tai try s¢ Toa dn nhén dén tinh Tay Ninh xét
xu phiic tham cong khai vu an thu ly s6: 360/2022/TLPT-DS ngay 24 thang 10
nam 2022, ve¢ vi¢c “Tranh chap y€u cau boi thuong thiét hai ve tai san”.

Do ban 4an dan sy so thim sb: 81/2022/DS-ST ngay 30-8-2022 ctia Tda an
nhan dan thi xa H, tinh Tay Ninh bi khang céo.

Theo Quyét dinh dua vu an ra xét xir phic tham sé: 327/2022/QDb-PT
ngay 31 thang 10 nam 2022, gitra cac duong su:

1. Nguyén don: Ong Kieu Viét D, sinh ndm 1954; noi cu tra: S0 nha 228,
duong T, khu pho 2, phuong 1, thanh pho T, tinh Tay Ninh; c6 mat.

’ 2. Bi don: Ba Hgynh Thi Nh, sinh ndm 1985; noi cu tra: sé nha 326, duong
Qudc 10 22B, khu pho L, phuong L, thi xa H, tinh Tay Ninh; c6 mat.

3. Nguroi c6 quyén loi, nghia vu lién quan:

3.1. Ong Nguyén Thanh N — Chu cira hang vét liéu xay dung Thanh N; dia
chi: s6 nha 326, duong Qudc 16 22B, khu phé L, phuong L, thi xa H, tinh Tay
Ninh; ving mat, c6 don xin xét xir vang mit.

3.2. Cong ty Co phan Xi mang F; dia chi try soé: sb6 433, DaiA 10 30/4,
phuong 1, thanh pho T, tinh Tay Ninh; nguoi dai dién theo phap luat: Ong Yeoh
Keong J, chirc vu: Tong Giam doc; nguoi dai dién theo iy quyén: Ong Lé Thanh
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H, sinh nam 1981; dia chi: D1-06-02, Chung cu Gi, 523 Pé X, phuong Phude
Long B, Quan 9, thanh phd Th, Thanh phé H6 Chi Minh (theo van ban iy quyén
ngay 11/7/2022) cd mat.

Nguoi bao vé quyén va loi ich hop phap ciia Cong ty Co phan Xi ming F:
Ong Tran Vin Tr — Luat su ciia Cong ty Luat TNHH Sai Gon Pht S thudc Poan
Luat su Thanh pho HO Chi Minh; ¢6 mat.

3.3. Cong ty TNHH Trang tri ndi that X; dia chi tru so: s 274, duong Lac
Long Q, khu ph 3, phuong IV, thanh phé T, tinh TAy Ninh; ngudi dai dién theo
phap luat: Ong Vii Thé B, chirc vu: Giam dbc; nguoi dai dién theo uy quyen
Ong L& Anh Q, sinh nim 1985; dia chi: s6 nha 290, dudng Nguyén Van L, ap
Truong Ph, xa Tr, thi x& H, tinh Tay Ninh (theo van ban uy quyén ngay
30/6/2022); vang mat, c6 don xin xét x{r ving mit.

4. Nguoi khdang cdo: Ong Kiéu Viét D 1a nguyén don.
NOI DUNG VU AN:

Tai don khoi kién dé ngay 15/4/2021 va cdc 101 khai trong qud trinh gidi
quyét vu dn ciing nhu tai phién toa so tham, nguyén don dng Kiéu Viét D trinh
bay:

Ngay 12/02/2020, 6ng D khoi cong x@y dung cong trinh nha tro cho thué
thang tai dia chi 228, duong T, khu phd 2, phuong 1, thanh pho T, tinh Tay
Ninh, cong trinh da hoan thién vao khoang thang 6, 7 ndm 2020.

Khi x4y dyng cong trinh nha trg, 6ng D mua vat li¢u xay dung va xi mang
tai Cira hang vat liéu xay dung Thanh N (goi tat 1a Cira hang Thanh N) cua ba
Nh. Tir thang 3 dén thang 6 nam 2020, 6ng D mua tong cong 300 bao xi ming F,
c6 khdi luong 50kg/bao, véi gia 79.000 ddng/bao, thanh tién 1a: 300 bao x
79.000 dong = 23.700.000 dong (hai muoi ba triéu bay trim nghin dong).

Trong qua trinh thi cong, thg xay phat hién xi mang F kém chét luong, bi
nhio nhu bun, t6 1én tudong chd tring chd den nén 6ng D c6 thdng bao cho ba
Nh biét. Cung thoi diém nay, cong trinh nha ¢ cia 6ng Truong Téng S & ép
Giong C, xa Binh M, thanh phé T ciing mua xi mang F ¢ Cira hang Thanh N va
gap tinh trang xi mang F kem chat lugng nhu ong D. Phia Cong ty C6 phan Xi
mang F (goi tat 1a Cong ty F) c6 dén cong trinh nha tro cta 6ng D xem xét 02
lan va co gui thong bao cho 6ng D biét phia xi mang F khong c6 co so xac dinh
khiéu nai chat luong cong trinh 1 do sir dung xi méing F.

Sau khi phat hién xi mang F kém chét luong thi 6ng D mua xi ming Ng tai
Cira hang Thanh N dé hoan thién khau t6 tudng cho cong trinh nha tro. Hién tai,
nha tro ciia 6ng D dang hoat dong kinh doanh nhung vi xi mang kém chat lugng
nén tudi tho cin nha khong cao, khong bén chic, trong twong lai cin nha s&
nhanh chéng xudng cap, viéc nay s& gay thiét hai cho 6ng D.

Nay 6ng D xac dinh 6ng mua xi mang F tai Cura hang Thanh N cua ba Nh
nén ba Nh phai chju trach nhiém bdi thuong thiét hai vé tai san cho éng D. Do
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do, ong D khi kién yéu cau ba Nh bdi thuong thiét hai cho dng véi so tién 1a
500.000.000 dong (nam tram triéu dong).

~ Tai cac loi khai trong qua trinh giai quyét vu dn ciing nhuw tai phién toa so
tham, bi don ba Huynh Thi Nh trinh bay:

Ctra hang Thanh N ¢6 mua xi ming F tir Cong ty TNHH Trang tri noi that
X (goi tit 1a Cong ty X) dé ban lai cho khach hang. Trong khoang thoi gian tir
ngay 11/3/2020 dén ngay 13/6/2020, 6ng D ¢6 mua xi mang F tai Cira hang
Thanh N véi sb lugng, loai va gia ca nhu 6ng D trinh bay.

Trong qua trinh x4y dung nha tro, 6ng D c6 théng bdo cho ba Nh biét Xi
ming F kém chit lugng nén ba Nh c6 thong bao voi nha phan phéi 1a Cong ty X,
phia Cong ty X c6 cung cap sb dién thoai ctia nhan vién phu trach ky thuat cua
Cong ty F cho 6ng D tu lién hé va Cong ty F c¢6 ctr ngudi dén kiém tra, 1am viéc
v6i ong D nhung ba Nh khong biét két qua giai quyét.

Ong D d3 hoan thién cong trinh nha tro vao khoang thang 9, thang 10 nim
2020 va tir d6 dén nay, 6ng D hoat dong kinh doanh nha tro binh thuong, chua
thay thiét hai gi xay ra. Viéc éng D khdi kién yéu cau ba Nh bdi thuong 13
khong dung vi ba Nh khong phai la nha san Xuat xi mang. Truong hop xi mang
F kém chét lugng thi 16i & nha sin xuat khong phai 16i ctia ba Nh, do d6 ba Nh
khéng doéng ¥ bdi thudng theo yéu cau cua ong D.

Tai cdc loi khai trong qud trinh gidi quyét vu dn, 0ng Nguyén Thanh N
trinh bay:

Ong N 1a chu Cira hang vat liéu xay dung Thanh N, 1a chong ciia ba Nh.
Ong D ¢6 mua xi mang F tai Ctra hang Thanh N. Ong D cho rang xi mang F
kém chit luong va yéu cau boi thuong s tién 500.000.000 ddng, Ong N khéng
déng v, Iy do Ctra hang Thanh N khong phai 1 nha san xuat xi mang F va éng D
khdng c6 chirg cir chirng minh viéc 6ng bi thiét hai.

Tai cac loi khai trong quda trinh gidi quyét vy an ciing nhie tai phién toa so
tham, nguwoi dai dién theo 1y quyén cia Cong ty TNHH Trang tri néi thdt X 1
ong Lé Anh Q trinh bay:

Néam 2020, Cong ty X c¢6 phén phéi xi miang F cho Cira hang Thanh N cta
vo chong ba Nh, Ong N. Nguon gdc xi mang F ma Cong ty X phan phdi cho
Ctra hang Thanh N dugc Cong ty X thu mua xi mang F dong bao tir nha may
ctia COng ty F ¢ x4 Subi Ngb, huyén Tan Chau, tinh Tay Ninh dem vé béi cua
Cong ty X tai 4p Truong Hué, xa Tr, thi x4 H, tinh Tay Ninh, Cira hang Thanh N
cho xe tai dén bai cho xi mang F tir container cia COong ty X vé ban cho khach
hang. Cong ty X khong c6 luu kho xi mang F.

Khi Cong ty F va Cong ty X giai quyét khiéu nai ciia 6ng Truong Tong S &
ap Giong C, x4 Binh M, thanh phé T thi dng D dén nha 6ng S tham gia chung
kién va 6ng co6 khiéu nai chat luong xi miang F & cong trinh nha tro ctia 6ng. Cho
nén, dai dién cia Cong ty F va dai dién ctia Cong ty X c6 dén xem xét hién trang
cong trinh nha tro ctia 6ng D, lic nay nha tro ciia 6ng D co ban da hoan thién.
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Do d6, phia Cong ty F c6 van ban tra 161 vdi 6ng D 1a khong cé co s¢ xac dinh
khi€u nai chat lugng cong trinh 1a do str dung xi mang F.

Cong ty X khong chiu trach nhiém vé chat luong san pham cua xi méing F.
Ctra hang Thanh N cua ba Nh ciing chi 1 cira hang phan phbi nén khong chiu
trach nhiém vé chit luong xi ming F. Do d6, dng D yéu cau ba Nh bdi thuong
thiét hai 500.000.000 ddng (nim tram triéu dong) la khong c6 co sé. Ngoai ra,
Ong D khong c6 can clr xac dinh ¢6 phai xi mang F kém chét luong hay khong.
Néu éng D ching minh duoc xi mang F kém chét luong thi nghia vu bdi thudng
thiét hai thudc vé Cong ty F, khong phai nghia vu ctiia ba Nh hay Cong ty X.

Tai cdc loi khai trong qud trinh gidi quyét vu dn cing nhu tai phien toa so
tham, ngwoi dai dién theo vy quyén ciia Cong ty Coé phan Xi mdang F 1a 6ng Lé
Thanh H trinh bay:

Gia dinh 6ng D c¢6 str dung xi mang F mua tir Ctra hang Thanh N cua ba Nh
nhung Cong ty F khong tim thiy diém bat thuong trong cac 16 hang xuét di tir
nha may xi mang F Tay Ninh trong thoi gian ma 6ng D thi cong (khoang thoi
gian tir thang 2 dén thang 5 nam 2020), c6 két qua thir nghiém ndi b ciia Cong
ty F va ctia Trung tdm K¥ thuat tiéu chuan do luong chat luong 3 déu cho thay
xi mang phu hop voi quy chuan k¥ thuat xi ming da dang ky voi co quan nha
nudc.

Khi 6ng D khiéu nai chéat lugng xi mang F, phia Cong ty F dén lam viéc,
xem xét hién trang nha tro cua 6ng D 02 lan, cu thé: 1an th nhat vao ngay
21/5/2020, 6ng D khong hop tac, khong ky bién ban; lan thir hai vao ngay
02/3/2021, dai dién cong ty c6 lap “Phiéu thong tin khiéu nai” va ong D c6 ky
tén vao bién ban.

Ngay 08/3/2021, Cong ty F c6 gii van ban thong bao cho 6ng D biét phia
Cong ty F khong c6 co sé xac dinh khiéu nai chat luong cong trinh 1a do st
dung xi mang F, bdi vi khi lam viéc thi cong trinh nha tro cia 6ng D da hoan
thién, COng ty F khong c¢6 thu thap duoc mau xi mang va cac vat li¢u xay dung
nao tai cong trinh dé kiém tra ddi chimg. Ngoai ra, khi lam viéc thi 6ng D cho
biét giira ong va nha thau xay dung khong c6 bién ban cam két khi thyc hién
cong trinh va cong trinh khong c6 nhat ky thi cong nén Cong ty F khdng xac
dinh dugc cong tac quan 1y chat luong dau vao, diéu kién luu trit, cong tac thi
cong, bao dudng bé tong. Tai thoi diém ngay 02/3/2021, qua quan sat thuc té thi
day nha tro cua ong D dang kinh doanh (cho thué) binh thuong. Do do, cong ty
F yéu cau Toa an xem xét khong chap nhan yéu cau boi thuong thiét hai ciia ong
D.

Tai ban dn dén sw so tham s6: 81/2022/DS-ST ngay 30-8-2022 ciia Toa dn
nhan dan thi xa H, tinh Tay Ninh. Tuyén xut.

, Cian ctr vao cac Diéu 584, 589 cua Bo luat I?én su; Pidu 12 cua Nghi quyét
s0 326/2016/UBTVQH14 ngay 30/12/2016 ctua Uy ban thudong vu Qudc hoi quy
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dinh v€ murc thu, mién, giam, thu, ndp, quan ly va str dung an phi va 1€ phi Toa
an:

1. Khong chap nhin yéu cau khdi kién cua 6ng Kieu Viét D doi véi ba
Huynh Thi Nh vé viéc yéu cau boi thuong thi¢t hai ve tai san.

Ngoai ra, ban &an so thadm con tuyén vé€ an phi va quyén khang cao cua cac
duong su.

Ngay 13/9/2022, 6ng D c6 don khang cdo toan bd ban an so thAm yéu ce‘i‘u
Toa an cap phuc tham chap nhén yéu cau cua ong la budc ba Huynh Thi Nh boi
thuong cho 6ng s6 tién 300.000.000 dong (ba tram tri¢u dong).

Tai phién toa phtc thim:

Phia nguyén don trinh bay: Gilt nguyén yéu cau khang cao, yéu cau ba
Huynh Thi Nh b6i thuong cho 6ng s6 tién 300.000.000 dong (ba tram tri¢u
dong).

Phia bi don trinh bay: Khoéng déng ¥ v6i yéu cau khang cdo cia nguyén
don.

Luat su Tri trinh bay: Khong dong y v6i yéu cau ctia éng D vi thiét hai trén
thuc té chua xay ra.

Ngudi dai dién theo uy quyen ciia ngudi cd quyén loi nghia vu lién quan
trinh bay: Khong déng y v6i yéu cau khang cao ciia nguyén don.

* Vién kiém sdt nhdn déan tinh Tdy Ninh phdt biéu y kién:

Vé thu tuc t6 tung: Tham phan, Hoi déng xét xur, Thu Ky cac duong su da
tuan theo dung cac quy dinh cta B luat T6 tung dan su.

Vé noi dung vu an: Pé nghi Hoi dong xét xir khong chap nhan don khang
céo ciia 6ng Kiéu Viét D. Can ctr vao khoan 1 Piéu 308 B luat TS tung Dan su.
Giit nguyén ban an so tham so: 81/2022/DS-ST ngay 30-8-2022 cua Toa an
nhan dan thi xa H, tinh Tay Ninh.

NHAN PINH CUA TOA AN:

Sau khi nghién cuu cac tai liéu, chung cwr da dwoc xem xét tai phién toa,
ket qua tranh tung tai phién t0a, y kién cua kiém sat, Hoi dong xét xir nhdn
dinh:

[1] V& thu tuc t6 tung: Ong Lé Thanh N, anh L& Anh Q c6 don xin xét xu
vang mat nén Hoi dong xét xr tién hanh xét xtr vang mat Ong N, anh Qudc la c6
can ct theo quy dinh tai khoan 1 Diéu 228 cua Bo luat TH tung dan su.

[2] Xét khang c4o ctia ong D thiy rang: Ong D va ba Nh, Ong N xé4c nhan
tir thang 3 dén thang 6 nam 2020, 6ng D c¢6 mua tong cong 300 bao xi ming F,
c6 khéi luong 50kg/bao, véi gia 79.000 dong/bao, thanh tién 1a: 300 bao x
79.000 dong = 23.700.000 dong (hai muoi ba triéu bay trim nghin dong) tai Ctra
hang Thanh N caa vo chong ba Nh, Ong N dé xdy dung cong trinh nha tro cho
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thué thang tai dia chi 228, duong T, khu phé 2, phuong 1, thanh phd T, tinh Tay
Ninh.

[2.1] Ba Nh cho rang xi méng F ma Ctra hang Thanh N ban cho 6ng D do
ctra hang mua tir nha phan phoi 1a Cong ty X.

[2.2] COng ty X thira nhan cong ty 1a dai 1y phan phdi xi ming ciia Cong ty
F va xac nhan ban xi mang F cho Cira hang Thanh N.

[2.3] Cong ty F xac nhan COng ty X 14 dai Iy phan phdi xi ming déng bao
cua Cong ty F.

[3] Ong D cho rang do xi ming F kém chét luong, anh hudng dén chat
lugng nha tro, do bén cua nha tro khong cao, twong lai nha tro cua dng s€ nhanh
chong xubng cap va giy thiét hai cho 6ng D. Phia Cong ty F cung cip duoc
chung ctr 1a két qua thir nghiém ndi bo cua Cong ty F va cua Trung tam K§ thuat
tiéu chuan do ludng chét luong 03, trong khoang thoi gian tir thang 02 dén thang
5 nam 2020, xi mang cua Cong ty F phu hop v6i quy chudn k¥ thut xi ming da
dang ky vé1 co quan nha nudec.

Ong D xé4c nhan nha tro cua 6ng da hoan thién tir thang 6, 7 ndm 2020 va
tinh tir thoi diém hoan thién dén nay, nha tro ciia ong D duoc dua vao su dung
kinh doanh bang hinh thitc cho thué theo thang binh thudong chua xay ra thiét
hai. Ong D ciing khong cung cap duoc chimg ¢t nao ching minh cho viéc xi
ming kém chat luong gay ra thiét hai cho nha tro cua 6ng va 6ng khong chimg
minh duoc méi quan hé nguyén nhan va hau qua ma chi du doan trong luong lai
thiét hai cho 6ng 1a 500.000.000 dong. Tai phién toa phiic tham 6ng D yéu cau
bi don boi thuong thiét hai so tien 300.000.000 dong. Do do, cap so tham khong
chap nhan don khoi kién cua ong D 14 c6 can ci. Ong D khang cao nhung khong
cung cép tai liéu ching ctr ndo méi dé ching minh cho yéu cdu cua minh nén
khong c6 can ctr chip nhan.

‘ [4] Tu nhimg nhan dinh trén khong c6 can cu chép nhan khang cdo cta ong
Kiéu Viét D. Chap nhan dé nghi cua Vién kiém sat. Gitr nguyén ban an so tham
s0: 81/2022/DS-ST ngay 30-8-2022 cuia Toa an nhan dan thi xa H, tinh Tay
Ninh.

[5] Vé an | phi phiic tham: Can ctt Theo quy dinh tai diém d khoan 1 Piéu 12
cua Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong

vu Qudc hoi quy dinh vé vé muc thu, mién, giam, thu, nop, quan ly va st dung
an phi va 1¢ phi Toa an. Do ong Kiéu Viét D trén 60 tudi va c6 don xin mién an
phi nén 6ng D dugc mién ndp tién an phi dan su phac tham.

[6] Cac Quyét dinh khac cta ban an so tham khong bi khang cdo khang
nghi c¢6 hiéu luc phap luat ké tir ngay hét thoi han khang cdo khang nghi.

Vi cac lé trén,

QUYET PINH:
Can ctr khoan 1 Piéu 308 B luat T6 tung Dén su.
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_ Can cu Vao cac Dié,u 584, 589 cua B¢ luat Dan sy; can ctr diém d khoén 1
Diéu 12 cua Nghi quyét s 326/2016/UBTVQHI14 ngay 30/12/2016 ctua Uy
ban thuong vu Qudc hdi quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va
st dung an phi va 1€ phi Toa an:

1. Khong chap nhan don khang céo cua ong Kiéu Viét D.

2. Giit nguyén ban 4n dan sy so tham s6: 81/2022/ DS-ST ngay 30-8-2022
cta Toa an nhan dan thi xa H, tinh Tay Ninh .

3. Khong Chap nhan yéu cau khoi kién cua Ong Kiéu Viét D dbi V0'1 ba
Huynh Thi Nh vé viéc “ Tranh chip yéu cau bdi thudng thiét hai vé tai san”

4. V& an phi dan sy phlc tham: Ong Kiéu Viét D dugc mién an phi.

5. Cac Quyét dinh khac cua ban an so tham khong bi khang céo khang nghi
co hi¢u lyc phap luat ké tir ngay hét thoi han khang cao khang nghi.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhan: TM. HQI PONG XET XU PHUC THAM
- Vu Gidm d6c kiém tra II-TANDTC; THAM PHAN — CHU TOA PHIEN TOA
- TANDCC tai TP. H Chi Minh; ’
- VKSNDCC tai TP. H6 Chi Minh;
- VKSND tinh T4y Ninh; Paky
- TAND T.X Hoa Thanh;
- Chi cuc THADS T.X Hoa Thanh;
- Duong su;
- Phong HCTP-TAND tinh Tay Ninh;
- Phong KTNV-THA;
- Luu: ho so, luu trit, tap an.

Pham Thi Hong Vin



