TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO PA NANG DPoc 1ap — Ty do- Hanh phic
Ban 4n sd: 04/2022/LD-PT
Ngay 17/5/2022

VIV “Tranh chdp thanh todn tién lwong,
phu cap, BHXH, bao hiém y té¢”

NHAN DANH
NUGOC CONG HOA XA HQOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DA NANG

- Thanh phdn Hpi dong xét xir ph(c tham gom cé:
Thim phén - Chii toa phién toa: Ba Nguyén Hitu Thi Hao Hao
Cac Tham phan: Ong Truong Chi Trung
Ong Vil Viét Diing
- Thu ky phién toa: Ba Nguyén Thi Thuy Duong - Thu ky Toa 4n nhan dan
thanh phé D.
- Pai dién Vign kiém sdt nhdn dén thanh phé P: Ba Nguyén Thi T4 Anh -
Kiém sat vién tham gia phién toa.

Ngay 17 thang 5 nam 2022, tai try sé Toa an nhan dan thanh phé B xét xur
phlc tham cong khai vu 4n lao dong thu 1y s6 01/2022/TLPT-LD ngay 28 thang 02
nam 2022 vé “Tranh chap thanh toan tién luong, phu cip; bao hiém xi hoi”.

Do Ban an sb 01/2022/LD-ST ngay 18/01/2022 cua Toda an nhan dan quén N,
thanh phd D bi khang cao.

Theo Quyét dinh dua vu an ra xét xur phic tham sé 35/2022/QPPT-LP ngay
08 thang 4 nam 2022 giira cac duong su:

1. Nguyén don: Ba Duong Thi D, sinh nam: 1992; Tru tai: K430 duong T,
phuong H, quan N, Thanh phd B; hién 6 tai dia chi: S6 31 duong D18 khu dan cu V,
phuong A, thanh phé T, tinh B (Ba D ¢6 don xin xét xir ving mit).

2. Bi don: Cong ty TNHH E; Dia chi try s¢ chinh: T6 hop Cocobay duong
Truong Sa, to 53 Tan Tra, phuong H, quan N, Thanh pho P. (Ving mit).

3 Ngueoi ¢6 quyén loi, nghia vu lién quan: Bao hiém Xa hoi thanh phd P; Dia
chi: S6 43 duong X, phuong C, quan H, Thanh phd B; Ba Cao T- Chirc vu: Nguyén
Chu tich Hoi dong thanh vién Céng ty TNHH E; Tr tai: T6 hop C, to 53 T, phuong
H, quan N, Thanh phd P (Ving mit).

4. Nguoi khang c&o: Nguyén don ba Duong Thi D.

NOI DUNG VU AN:

Theo an so thAm, ndi dung vu &n nhu sau:
* Dai dién hop phdp cua nguyén don trinh bay:
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T6i 12 Duong Thi D vao lam viéc tai Cong ty TNHH E theo hop dong lao
dong xac dinh thoi han 01 nam ké tir ngay 18/10/2019 dén ngay 18/10/2020; chac vu
thu ky budng phong, mic luong theo hO’p ddng 4.800.000 dong/thang; Toi ky hop
ddng voi cong ty nhung cong ty khong giao ban hop ddng cho toi.

Ngay 12/02/2020, b6 phan hanh chinh- nhan su ctia cong ty c6 thong bao yéu
cau nhan vién trong cong ty thuc hién viéc nghi phép/nghi bu va ngimg viéc khong
lwong trong thang 02/2020, dong thdi cong ty s& khong tham gia Bao hlem xa hoi
trong nhitng ngay nghi khong lwong mic du chua c6 thoa thuan bét ctr van dé gi co
lien quan. Ngay 25/4/2020, tdi di giri don yéu cau hoa giai dén Phong lao dong
thuong binh va xa hoi quan N, tuy nhién khdng dugc giai quyét theo luat dinh. Tinh
dén nay, cong ty van chua thanh toan cho tdi lwvong va phu cép thang 02/2020 mic
d0 dd qua thoi han chi tra theo hop dong lao dong ma hai bén da ky két. Trong thoi
gian bugc t61 phai nghi viéc cong ty cting khong dong cac khoan Bao hiém xa hoi va
Bao hiém y té cho 161, khong thue hién viée chét sd bao hiém lam anh huong nghiém
trong dén quyén va loi ich hop phép cua toi.

Pé dam bao quyén va loi ich hop phap cia tdi yéu cau Toa an giai quyét:

- Budc Cong ty TNHH E thanh toan luong va phu cdp thang 02/2020 la
5.600.000 déng, luong t6i thiéu ving cac thang 3, 4, 5, 6, 7, 8, 9, 10/2020 la
3.920.000 dong/thang x 8 thang = 31.360.000 dong Tong cong: 36.960.000 dong;

- Buoc Cong ty TNHH E truy dong Bao hlem xa hoi ké tir thang 02/2020 dén
thang 10/2020. Riéng Bao hiém y té t6i khong yéu cau.

Pai dién theo 11y quyén ciia bi don Cong ty TNHH E, 6ng Lé S trinh bay:

Ccong ty TNHH E dong y thanh toan cho ba D sb tién luong, phu cép la
5.600.000 dong. Riéng luong t6i thiéu ving cac thang 3, 4, 5, 6, 7, 8, 9, 10/2020 1a
3.920.000 déng/thang x 8 thang = 31.360.000 dong khong ddng y thanh toan; d6i voi
viéc dong bao hiém x3 hoi va bao hlem y té t6i khong dong ¥ theo yéu cau cua ba D
vi bao hiém x3 hoi va bao hiém y té ¢4 bao giam cho co quan bao hiém xa hoi.

Quyét dinh ciia Ban én so tham nhw sau:

Cin cr vao Diéu 44, Piéu 90, Diéu 98, Picu 186 Bo luat lao dong nim 2012;
Piéu 18, Piéu 21, khoan 2 Dléu 89 Luat bao hiém xi hoi nim 2014. Piéu 147 Bo
luat t6 tung dan suy. Nghi quyét sb 326/2016/NQ-UBTVQH]14, ngay 30/12/2016 cua
Uy ban Thuong vu Quéc hdi quy dinh vé mire thu, mién, giam, thu, ndp, quan 1y va
st dung an phi va I¢ phi toa an.

Chép nhan mot phﬁn yéu cau khoi kién vé viéc thanh toan tién luong, phu cép
va dong Bao hiém xi hoi cua ba Duong Thi D dbi voi Cong ty TNHH E.

Tuyén xtr: Bugc Cong ty TNHH E phai tra cho ba Duong Thi D luwong va phu
cap thang 02/2020 la 5.600.000 ddng, lwong co ban ving thang 3/2020 1a 3.920.000
déng. Toéng cong: 9.520.000 dong;

Budc Cong ty TNHH E phai dong Bao hiém x4 hoi cho ba Duong Thi D vao
quy Bao hiém xa hoi ctia Bao hiém xa hoi Thanh phd P thang 02 thang 3/2020 theo
mirc luong 4.200.000 dong/thang.



Khong chép nhan yéu cau thanh toan luong tdi thiéu vung cac thang 4, 5, 6, 7,
8, 9, 10/2020 1a 3.920.000 dong/thang x 7 thang = 27.440.000 dong;

Khong chdp nhan yéu cau truy dong Bao hiém xi hoi ké tir thang 4/2020 dén
thang 10/2020.

Ké tir ngdy ngudi duge thi hanh an ¢6 don yéu cau thi hanh an, néu nguoi phai
thi hanh &n cham thuc hién nghia vu di véi cac khoan tién phai tra, thi hang thang
con phai chiu khoan tién 13i cua s tién phai thi hanh an theo muc 14i sudt quy dinh
tai khoan 2 Diéu 468 Bo luat dan sy cho dén khi thi hanh xong tat ca cac khoan tién.

An phi lao dong so thim: Cong ty TNHH E phai chiu 776.000 dong.

An phi lao dong so thim ddi v6i yéu cau khong duoc chap nhan: Ba Duong Thi

Dinh duoc mién khong phai chiu.
Ngoai ra ban an con tuyén quyén khéng co cta cac duong su.

Sau khi xét xir so tham: Ngay 28/01/2022, bi don ba Duong Thi D ¢6 don
khang co toan bd Ban an so tham vi cho rang Toa an nhan dan quan N chua xem
xet toan dién, khach quan ndi dung vy an lam anh huong nghiém trong dén quyen va
loi ich hop phép ctia nguoi lao dong nén ba dé nghi stra ban 4n so tham, chap nhan
toan bd yéu cau ctia nguyén don.

Tai phién toa phuc tham, nguoi khang cdo vang mat tai phién toa nhung van
giit nguyén yéu cau khang céo. Cac duong sy khong cung cip thém tai liéu, ching
cir moi.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru tai liéu c6 trong hd so vu an duoc tham tra tai phién toa va
can ci vao két qua tranh luan tai phién t0a, quan diém cua dai dién Vién kiém sat
nhan dan thanh phé b, Ho1 déng xét xur nhan dinh:

[1] V& thu tuc t6 tung: Ngudi khang céo 1a ba Duong Thi D ¢d don xin xét xir
Véng mat; bi don va nguoi €o quyén loi, nghia vu lién quan da duoc Toa an triéu tap
hop 1& nhung vang mit tai phién toa khong c6 1y do. Toa &n can cir vao tai liéu,
chung cir ¢ trong ho so dé xét xir vang mat duong sy theo quy dinh ctia phap luat 1a
phU hop voi Diéu 238 ciia Bo luat t6 tung dan su.

[2] Vé ndi dung: Xét viéc Cong ty TNHH E cho ba Duog Thi Dinh nghi viéc
khong luong thi thay, do anh huéng nghiém trong caa dich bénh Covid-19 tac dong
truc tiép dén nganh du lich dich vu, nham giam thiéu thiét hai va duy tri hoat dong
t6i thiéu dé doanh nghiép vuot qua kho khin nén ngay 12/02/2020 Cong ty TNHH E
ra thdng béo cho nhan vién nghi phép, nghi bu va ché d6 nghi khong luong; ngay
28/02/2020 Cong ty tiép tuc ra thdng bao cho nhan vién nghi ché do khong luong
trong thang 3/2020 va ngay 22/3/2020 Cong ty ra thdng bao den tat ca nhan vién vé
viéc tam ding hoat dong khéi khach san, nha hang va sip xép cho toan bo can bd
nhan vién thuc khach san nha hang nghi viéc tam thoi khong huéng luong cho dén
khi c6 théng bao méi. Bén ngay 10/4/2020, Cong ty TNHH E c6 gidy xac nhan nghi



khong luong s6 0377/2020/KL-EH cho ba Duong Thi D ké tir ngay 01/4/2020 do
anh hudong cua dich Covid-19.

[2.1] Viéc Cong ty TNHH E c6 cAc thng bao dén nhan vién vé viéc nghi vige
tam thoi khong huong luong la khong trai quy dinh ciia phap luat trong bdi canh
dich bénh Covid-19 dang hoanh hanh. Truong hop nay dugc hiéu 13 cic bén tham
gia quan h¢ lao dong tam hoén thuc hién hop dong lao dong mot thoi gian nhat dinh
vi ly do dich Covid-19. Theo quy dinh thi trong truong hop tam hoan thuc hién hop
ddng lao dong thi ngudi lao dong khong duoc hudng lwong va cac quyeén, loi ich da
giao két trong hop dong lao dong nén Céng ty TNHH E khong tra tién luong cho ba
Duong Thi D tir ngay nghi khong lwong 01/4/2020 dén ngay Cong ty c6 quyét dinh
chap nhan theo don xin thoi viéc caa ba D ngay 20/10/2020 1a phu hop voi khoan 5
Diéu 32 cua BO luat lao dong.

[3] Pbi véi yéu cau cta bd D vé budec Cong ty TNHH E thanh toan cho ba
Duong Thi D lwong va phu cdp thang 02/2020 s tién 1a 5.600.000d xét thay, Cong
ty TNHH E xac nhdn con chua thanh toan luong va phu cap thang 02/2020 cho ba D
vé6i s6 tién 12 5.600.000d nén Hoi dong xét xir buoc Cong ty TNHH E phai tra. Riéng
trong thang 3/2020, ba D chua nhan dugc thong bao xac nhan nghi khong lwong ctia
Cong ty nén mac du ba D khong dén Cong ty lam viéc do dich bénh nhung van duoc
huong lwong ngiing viéc theo mirc lwong co ban ving 1a 3.920.000 doéng 1a phu hop
v6i Diéu 98 ctia BO luit lao dong.

[4] Pbi v6i yéu cau ciia ba D truy dong bao hiém xa hoi tir thang 02 dén thang
10 nam 2020 thi thiy, theo quy dinh tai khoan 3 Piéu 85 ctia Luat bao hiém x3 hoi
quy dinh: “Ngudi lao dong khong lam viéc va khong hudng tién luong tir 14 ngay
lam viéc trd 1én trong thang thi khong dong bao hiém xi hoi thang d6.” Theo ho so
vu an, Cong ty TNHH E c6 théng bao cho ba D nghi viéc khong hudng luwong tur
ngay 01/4/2020 nén khong c6 co s¢ dé truy dong bao hiém xa hoi cho ba D tir thang
4 dén thang 10/2020. Déi voi thang 02 va thang 3/2020, Céng ty TNHH E phai dong
Béo hiém xa hoi cho ba Duong Thi D theo mirc luong déng bao hiém xa hoi thé hién
trong S6 bao hiém x4 hoi 1 4.200.000 ddng/thang.

[5] Xét tu cach tham gia t6 tung ctia ba Cao T thi thdy, quan hé lao dong 1a
quan hé gitra nguoi st dung lao dong la Cong ty TNHH E véi nguoi lao dong 1a ba
Duong Thi D nén viéc Toa an cap so tham dua ba Cao T- Chuc vu: Chu tich Hoi
dong thanh vién cua Cong ty TNHH E tham gia t6 tung v6i tu cach nguoi c6 quyén
loi, nghia vu lién quan 14 khong can thiét nén can rat kinh nghiém.

[6] Tai phién toa hom nay, dai dién Vién kiém sat nhan dan thanh phé B cO y
kién vé viéc tuan theo phap luat trong qud trinh giai quyét vu an & giai doan phuc
tham ctia Tham phan, Hoi dong xet xu, Thu ky va cac duong su da chap hanh dung
cac quy dinh cua Bo luat T tung dan sy. Vé hudng giai quyét vu an dé& nghi: Hoi
dopg xét xtr khong chap nhan khang céo cta ba Duong Thi D, giit nguyén an so
tham.

[7] Tir nhitng nhan dinh trén, Hoi dong xét xtr phlc tham khdng chap nhan
khang c&o ctia ba Duong Thi D gitt nguyén an so tham.
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[8] Do khang cdo khong dugc chap nhan nén ba Duong Thi D phai chiu an phi
lao dong phuc tham, tuy nhién ba dugc mién ndp tién an phi theo quy dinh tai diém a
khoan 1 Diéu 12 Nghi quyét 326/2016 ngay 30/12/2016 cua Uy ban thuong vu Qudc
Hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va str dung an phi va 1¢& phi
Toa an.
Vi cac lé trén,
QUYET PINH:

Can cur vao khoan 5 Diéu 32, Diéu 98 cua Bo luat lao dong nam 2012; Diéu
18, Piéu 21, khoan 3 Dléu 85 cua Luat bao hiém xa hoi. Piéu 147, 148 caa Bo luat
t6 tung dan su; Nghi quyét sb 326/2016/NQ-UBTVQH14, ngay 30/12/2016 cua Uy
ban Thuong vu Qubc hoi quy dinh vé& muc thu, mién, giam, thu, ndp, quan 1y va sir
dung an phi va I¢ phi Toa an.

Cin ctr vao khoan 1 Diéu 308 cta Bo luét td tung dan su;

|. Khong chap nhan khang c4o ctia ba Duong Thi D.
. Giit nguyén Ban 4n s6 01/2022/LD-ST ngay 18/01/2022 cua Toa 4n nhan dan
quan N, thanh ph6 D.

Chéap nhan mot phan yéu cau khoi kién vé viée thanh toan tién luong, phu cp
va Bao hiém xa hoi ciia ba Duong Thi D ddi véi Cong ty TNHH E.

Tuyén xu:

1. Budc COng ty TNHH E phai tra cho ba Duong Thi D lwong va phu cap
thang 02/2020 13 5.600.000 dong, luong co ban ving thang 3/2020 1a 3.920.000
ddng. Tong cong sd tién 1a: 9.520.000 dong;

2. Buoc Cong ty TNHH E phai dong Bao hiém xa hoi cho ba Duong Thi D
vao quy Bao hiém xi hoi cia Bao hiém x4 hdi Thanh phd D thang 02 va thang
3/2020 theo mirc luong 4.200.000 dong/thang.

3. Khong chap nhan yéu cau cua ba Duong Thi D vé thanh toan luong tbi
thiéu ving cac thang 4, 5, 6, 7, 8, 9, 10/2020 1a 3.920.000 dong/thang x 7 thang =
27.440.000 dong;

4. Khong chap nhan yéu ciu cua ba Duong Thi D vé truy dong Bao hiém xa
hoi ké tir thang 4/2020 dén thang 10/2020.

Ké tir ngdy ngudi duge thi hanh an c6 don yéu cau thi hanh an, néu nguoi phai
thi hanh an cham thyc hién nghia vu d61 v6i cac khoan tién phai tra, thi hang thang
con phai chiu khoan tién 1ai cta s tién phai thi hanh an theo murc lai sudt quy dinh
tai khoan 2 Diéu 468 B¢ luét dan sy cho dén khi thi hanh xong tt ca cac khoan tién.

5. An phi lao dong so tham Cong ty TNHH E phai chiu la 776.000 dong. An phi
lao dong so tham ddi voi yéu cau khong duoc chdp nhan: Ba Duong Thi D duoc mién
khong phai chiu.

I1I. An phi lao dong phiic tham: Ba Dwong Thi D dugc mién khong phai chiu.
IV. Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.
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Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai diéu 2 Luat
Thi hanh an dan sy thi nguoi duoc thi hanh an dan sy, nguoi phai thi hanh an dan su
c6 quyén thoa thudn thi hanh 4n, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7 va 9 Luat thi hanh an
dan sy; thoi hiéu thi hanh 4n dugc thuc hién theo quy dinh tai diéu 30 Luat Thi hanh
an dan su.

Noi nhgn: TM.HQI PONG XET XU PHUC THAM
- Cdc duong su; THAM PHAN - CHU TQA PHIEN TOA
-VKSND TP B

- TAND qudn N

- CCTHADS qudn N (P& ky)

- Lwu ho so vu an.

Nguyén Hiru Thi Hao Hao



