TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HA NOI Péc lap - Tw do - Hanh phuc

Ban 4n s6: 155/2020/KDTM-PT
Ngay: 29/08/2020.

V/v: tranh chap hop dong thi cong
xay dung.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HA NOI
Théanh phin Hpi dong xét xir phiic tham gom co:
Thém phan - Chii toa phién toa: Ong Hoang Minh Thanh

Cdc Tham phan: Ba Nguyén Thi Hong Hanh
Ba Nguyén Thi Thay Hanh
Thu ky ghi bién ban phién toa: Ba Lé Thi Giang- Thu ky Toa an.

BPai dién Vién kiém sdt nhdn déan thanh phé Ha Noi:
Ba DPinh Thi Tuyét Mai - Kiém sat vién.
Trong ngay 29 thang 8 nam 2020, tai tru s¢ Toa an nhan dan thanh phd Ha Noi xét
xur phic tham cong khai vu an kinh doanh thwong mai thu Iy s6 191/2020/KTPT ngay
24/7/2020 vé viéc tranh chp hop ddng thi cong x4y dung theo Quyét dinh dua vu an ra
xét xur s6 450/2020/QDXX-PT ngay 14/8/2020 gitia:
* Nguyén Congty CP dau tu, xdy dung va nao vét d (CIWACO)
don: Dia chi: S6 35 N, P.22, quan B, Thanh phd H .
Nguoi dai dién theo phap luat: 6ng Lé Quy H - Chu tich HDQT. Nguoi
dai di¢n theo uy quyén: ba Vi Thi T, sinh ndam 1994. Ba T c¢6 mat.
* Bj don:  Tong cong ty xay dung T - CTCP
Dia chi: 40 P, quan H, H.
Nguoi dai dién theo phap luat: ong Ngé Van T - Tong giam dbc. Nguoi
dai di¢n theo uy quyén: 6ng Bui Van H, sinh ndm 1958. Ong Hcd mat.
Nguoi bao vé quyén va loi ich hop phap: 6ng Vy Vin M, dng Nguyén
Tién L- Luat su Cong ty Luat Evernew - Nha‘l CC2, Khu do6 thi M,
phuong M1, N, H.Ong M c6 mat, ong L vang mat.

NOI DUNG VU AN:
Theo ban an so tham, vu 4n ¢6 ndi dung nhu sau:
1. Nguyén don la Céng ty CP ddu tw, xdy dwng va nao vét d (CIWACO) trinh
bay:
Nguyén don- Cong ty CP dau tu, xdy dung va nao vétd (viét tait CIWACO- bén B)
va Bi don- Tong cong ty xay dung T — CTCP( viét tit VINAWACO - bén A) c6 giao
két cac hop dong dé thyc hién cac du 4n sau:

Céac hop dong duwoc Ky Két tir nam 2013 tré vé trude:



I/ Dy an Cang Qqéc té Cai Mép- Thi Vai (Goi thﬁl} sd 3): Cong viéc nao vét song
Thi Vai. D61 véi goi thau nay hai bén giao két cac hop dong sau:

1. Hop ddng Nguyén tic s 864/HDNT ky ngay 30/09/2009.

- Noi dung cong viée: Bén A’dck)ng Y giao, Bén B dong ¥ nhan thi cong nao vét
mot phan khoi lugng tai Goéi thau s6 3 thudc du an xay dung Cang Cai Mép- Thi Vai .

- Khéi lugng nao vét (Tam tinh theo thiét ké): 670.000m?

- Pon gia hop dong va phuong thirc thanh toan: Thong nhét tai hop dong kinh té

- Hiéu lyc Hop dong: ty dong cham dirt khi hai bén ky hop dong kinh té chinh
thtrc.

2. Can ctr vao Hop dong nguyén tic, hai bén giao két cac hop dong sau:
- Hop dong s6 1234/2009/HDXD/VINAWACO- NVT2 ngay 16/12/2009
ot No6i dung cong \‘/iéc:’ Bén A giao, Bén B nhan mot phﬁn khoi lugng Nao vét
ludng chay tau tai go6i thau so6 3 theo ding cac diéu kién y€u cau ctia Hop dong chinh.
+ Khéi luong (tam tinh): 950.000 m®
ot Nghiém thu: La khdi luong dugc xac nhan gitra hai bén A- B, Nha thau chinh
chap thuan

+ Pon gia:  Tai khu vuc ludng song, don gia: 110.900 d6ng/m?®

Tai khu vuc/song Cai mép miii Thi Vai, don gia: 95.345 dong/m®

+ Gia tri Hop dong: 99.133.000.000 dong.

Sau d6 2 bén ky 04 phu luc hop dong, cu thé:

Phy luc s6 01/PLHD ky ngay 17/05/2010: c6 ndi dung Ia Bén A giao bo sung cho
Bén B mot phﬁq kho tai khu vue SB (dpan Miii Viing tau); Gia tri Phu luc Hop dong:
9.028.300.000 dong (chua bao gom thué¢ GTGT).

Phuy luc so 02/PLHD ky ngdy 15/09/2010: c6 ndi dung la Bén A giao bo sung dot
2 cho Bén B thi cong nao vét tai khu RB (doan song); Gia tri Phy luc Hop dong:
5.545.000.000 @ (chua bao gom thué GTGT).

Phu luc sé 03/PLHP ngay ngay 28/02/2012: c6 ndi dung 1a Piéu chinh khdi
lugng, don gia va gia tri hop dong quy dinh tai diéu 6 ; Diéu chinh khéi luong thuc hién
(can cir BB xac nhan khéi luong thyc hién ngay 14/10/2011) giita hai bén, khéi luong
thuc hlen Hop dong la: 1.184.117,34 m3; Gia tri thuc hién: 131.764.555.011 dong (da
bao gom thué¢ GTGT).

Phy lyc s6 04/PLHD ngay 14/08/2015: Thay doi chu thé ky Hop dong, Ngudi dai
dién Tong cong ty xay dung T la 6ng Ngoé Van T .

3. Qua trinh thyc hién hop ddng, thi cong, nghiém thu va thanh quyét toan :

Can ctr Hb so nghiém thu timg ky, Bén B 1ap Bang nghiém thu- thanh toan.

Ngay 14/08/2015 Hai bén di 1ap Bién ban Quyét toan va thanh Iy hop dong, trong
do:

- Gia tri thuc hién Hop dong (gié tri quyét toan):  131.764.555.009 dong.
- Gia tr1 Bén A da thanh toan cho Bén B: 120.923.769.935 dong.
- Gia tri Bén A con phai thanh toan cho Bén B: 10.840.785.074 dong.

I/ Dy 4n kénh Tat Tra Vinh (G6i thau s6 6A):

Hén bén c6 giao két hop dong sau :

1. Hop dong s6 05/2010/HDXD/VINAWACO- NV T2 ky ngay 05/01/2010.
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- N61 dung cong Vjéc: Bén A giao, Bép B nh’ém t’hi cong tron ven cac hang‘muc’
cong vi€e sau tai Goi thau s6 6 theo diing Ho so thi€t ké ban ve thi cong tai Goi thau so
3 (doan tr Km2+400 dén Km3+628): Nao vet kénh tat, khai hoang va thanh thai
chudng ngai vat hai bo kénh (tur tim ludng sang moéi bén 150m), thi céng dé bao, dap
tran, xay dung bai d6 dat nao vét phuc vu khoi lugng phai nao vét.

- Pon gia: Theo Hop dong chinh (duoc diéu chinh gia theo Nha thau chinh).

- Gié tri Hop dong (tam tinh): 85.966.594.650 dong.

Sau d6 hai bén ky phu luc hop dong :

+ Phu lyc Hop dong kinh té s6 02/PLHD/VINAWACO- NVT2 ngay 25/10/2010:

- Thay d6i Chu thé cta bén giao thau (Bén A): tén don vi: Téng cong ty xay dung
T- Cong ty TNHH MTV; Nguoi dai dién: Ong Lé Pinh Tién- Chac vy: Tong Giam
déc.

- Diéu chinh, b6 sung khéi luong cong viée.

- Gié tri Phu luc Hop ddng: 109.427.608.652 ddong (d3 bao gdm 10% thué GTGT)

- Gié trj quyét toan: Theo don gid va gi tri quyét toan gitta Chi dau tu va Lién
danh nha thau chinh tai pham vi thi cong va khoi luong thuc hién dugc nghiém thu cua
Bén B.

+ Phu luc Hop ddng kinh té s6 03/PLHD/VINAWACO- NVT2 ngay 05/01/2010:

Thay d6i Chu thé Hop doéng (Bén A): tén don vi la Tong cong ty xay dung T-
CTCP; Ngudi dai dién: Ong Ngo Van T - Chtre vu: Tong Giam déc.

Bb sung khdi lugng cong viéc: Nao veét kénh tit doan tr Km.0- 650 dén
Km.0+000.

Gia tri Phu luc Hop dong: 14.116.390.077 dong (d4 bao gdm 10% thué GTGT).

Gia tri‘Quyé’t toan: Theo don gia va gia tri quyét toan gitta Chu dau tu va Lién
danh nha thau chinh tai pham vi thi cong va khoi luong thuc hién dugc nghiém thu ctia
Bén B.

+ Phu luc Hop dong kinh t€ s0 04/PLHD/VINAWACO- NVT2 ngay 10/10/2012:
Thay doi chu thé Hop dong (Bén B): tén don vi: Cong ty CP Dau tu, Xay dung va Nao
Vét b ; Loai hinh doanh nghi¢p: Cong ty c6 phan; Nguoi dai dién: ong Vi Trung D -
Churc vu: Tong Giam doc.

2. Qua trinh thyc hién hop dong, thi cong, nghiém thu va thanh quyét toan:

* Ngay 30/06/2016, can cur gia tri nghiém thu, ho so thanh toan timg ky, hai bén
da 1ap Béang chi tiét nghiém thu - thanh toan. Theo do:

- Gid tri dugc nghiém thu thanh toan: 121.824.306.454 déng
- Gia tri Bén A da thanh toan cho Bén B: 98.890.841.925 dong
- Gi4 tri Bén A con phai thanh toan cho Bén B:  22.933.464.529 dong

I1I/ Cac Hop dong thi cong nao vét luong Song Dinh nam 2012, ludong Viing Tau
— Thi Vai nam 2012 va luéng Sai Gon - Viing Tau nam 2012:

Hai bén giao két cac hop dong sau:

1. Hop dong s6 1125/2012/HPKT/VINAWACO- CIWACO ludng Séng Dinh ky
ngay 14/11/2012.

~ * Noi dung cong viéc: Bén A dong v thué, Bén B dong ¥ cho thué phuong tién,
thiét bi thi cong.



* Ngay 25/02/2013 hai bén quyét toan va thanh 1y :

- Kinh phi quyét toan: 9.355.724.000 dong
- Bén A da thanh toan cho Bén B: 1.000.000.000 dong
- S tién Bén A con phai thanh toan cho Bén B: 8.355.724.000 ddong

2. Hop dong s6 1154/2012/HPKT/VINAWACO- CIWACO ludng Viing Tau - Thi
Vai ky ngay 21/11/2012.
~ * Noi dung cong viéc: Bén A déng v thué, Bén B ddng ¥ cho thué phuong tién,
thiét bi thi cong.
* Ngay 25/02/2013 hai bén quyét toan va thanh 1y:

- Kinh phi quyét toan: 22.748.696.000 dong
- Bén A da thanh toan cho Bén B: 13.500.000.000 dong
- S tién Bén A con phai thanh todn cho Bén B: 9.248.696.000 dong

3. Hop dong s6 1247/2012/HPKT/VINAWACO- CIWACO ludng ky ngay
13/12/2012.

* No1 dung cong viéc: Thi cong phun hut dat nao vét tir hd trung chuyén 1én bai
chtra DA Nao vét duy tu luong Sai Gon - Viing tau nam 2012.

* Ngay 11/04/2013 hai bén quyét toan va thanh 1y:

- Kinh phi quyét toan: 8.497.797.000 dong
- Bén A da thanh toan cho Bén B: 0 dong
- S tién Bén A con phai thanh toan cho Bén B: 8.497.797.000 dong
Quyét toan cong no (chi tiét dinh kém):

- Tong s6 kinh phi quyét toan (ctia 03 Hop dong): 40.602.217.000 dong
- Tong s6 Bén A tra Bén B (chi tiét dinh kém): 37.463.203.952 dong

- S tién Bén A con phai tra Bén B tai 03 Hop dong nay 1a: 3.139.013.048 dong.

IV/ Du 4n Nao vét duy tu luong Viing Tau- Thi Vai nam 2013 (G6i thau so 4)

Hai bén giao két hop ddng va phu luc hop dong sau:

1. Hop d6ng s6 1329/2013/HPKT/VINAWACO- CTWACO ky ngay 04/10/2013.

* NOi dung cong viéc: Bén A dong y thué, Bén B dong y cho thué tau hit xén thoi,
cac thi€t bi ngoam gau day va cac xa lan cho dat thudc quyén s¢ hiru hodc quyén khai
thac, sir dung cua Bén B‘ va géc can bd k¥ thuat thi cong d@ Bén A t6 chtrc thi cong nao
vét duy tu thuoc Goéi thau s6 4, Du an Nao vét duy tu luong Viing Tau- Thi Vai nam
2013.

* Khoi luong phuong tién thué nao vét: 191.588,33 m®

* Gia trj Hop ddng: 26.797.000.000 dong (dd bao gébm 10% thué GTGT)

* Pon gia thué: Theo don gia cd dinh

+ Phu lyc s6 01 ngay 20/11/2013:

* Noi dung: Hai bén thong nhat vé viéc diéu chinh khdi lugng va gia tri Hop dong.

* Piéu chinh khdi lugng: Tong khdi lugng nao vét 1a 191.373,51 m3

* Gia Hop dong dugc diéu chinh: 26.767.000.000 dong (di bao gdm 10% thué
GTGT)



+ Phu luc sb 02 ngay 14/08/2015: Noi dung the nhat: Thay d6i Chu thé Hop
déng (Bén A): Tong cong ty xay dung T - CTCP; Nguoi dai dién: Ong Ngo Van T -
Chtrc vu: Tong Giam déc.

2. Qué trinh thuc hién hop dong, thi cong, nghiém thu va thanh quyét toan:
* Ngay 27/12/2013 hai bén 1ap Bién ban nghiém thu KL hoan thanh: 188.180,83

* Ngay 17/08/2015 hai bén 1ap Bién ban quyét toan va thanh Iy Hop dong:
Gia trj khéi luong thuc hién:
- Khéi lugng thuc hién duoc nghiém thu: 188.180,83 m3.
- Gi4 tri thyc hién theo KL dugc nghiém thu: 26.320.476.330 dong.
- C4c khoan khau trir (Chu dau tu phat do cham tién do): 69.266.522 déng.
- Gi4 tri thyc hién Hop dong (gia tri Quyét toan): 26.251.209.808 dong.
Gia trj thanh quyét toan:

- Gid tri quyét toan: 26.251.209.808 dong.
- Gid tri Bén A da thanh toan cho Bén B: 25.000.000.000 dong.
- Gia tri Bén A con phai thanh toan cho Bén B: 1.251.209.808 dong.

_ V/ Hop déng thué phuong tién, thiét bi va van chuyén dat dy an Nao vét duy tu

ludng Sai Gon- Viing Tau nam 2013 (G6i thau so 3)

Hai bén giao két hop dong va phu luc hop dong sau:

1. Hop dong s6 1169/2013/HPKT/VINAWACO-CTWACO ky ngay 30/08/2013:

* NOi dung cong viéc: Bén A dong y thué, Bén B dong y cho thué tau hiit xén thoi,
cac thi€t bi ngoam gau day va cac xa lan ch¢ dat thudc quyén s¢ hiru hodc quyén khai
thac, str dung cua Bén B‘ va (;éc can bd k¥ thuat thi cong df: Bén A t6 chure thi cong nao
vét duy tu thudoc Goi thau s6 3, Du an Nao vét duy tu ludng Sai Gon- Ving Tau ndm
2013.

* Khoi luong nao vét ciia phuong tién: 82.869,3 m®

* Gi4 tri Hop dong: 13.740.000.000 dong

+ Phu lyc s6 01 ky ngay 01/11/2013:

* Noi dung: Hai bén thng nhat vé viéc diéu chinh khdi lugng va gia tri Hop dong.

* Piéu chinh khéi lugng: Tong khédi lugng nao vét 12 139.996 m?

* Gia Hop ddng duogc diéu chinh: 23.236.000.000 dong (dd bao gém 10% thué
GTGT)

+ Phu luc s6 02 ky ngay 14/08/2015:

* Noi dung thir nhat: Thay d6i Cha thé Hop dong (Bén A): Tong cong ty xay
dung T ; Nguoi dai dién: Ong Ngoé Vian T - Chirc vu: Tong Giam déc.

2. Qué trinh thuc hién hop dong, thi cong, nghiém thu va thanh quyét toan:
; * Ngay 20/11/2013, hai bén 18p Bién ban nghiém thu KL hoan thanh: 139.070,05
m
~ * Ngay 02/12/2013, hai bén 1ap Bang tong hop gia tri quyét toan: 23.082.991.411
dong
* Ngay 17/08/2015, hai bén 1ap Bién ban quyét toan va thanh 1y Hop dong:
- Gia tri Quyét toan: 23.082.991.411 dong



- Gid tri Bén A da thanh toan cho Bén B: 9.142.893.486 dong
- Gi& tri Bén A con phai thanh toan cho Bén B:  13.940.097.925 ddng
VI/ Dy 4n Nao vét duy tu ludng Soai Rap- Hiép Phudc ndm 2013 (Géi thau so 4)
Hai bén giao két hop ddng va phu luc hop dong sau:
1. Hop d6ng s 1480/2013/HPKT/VINAWACO- CTWACO ky ngay 04/11/2013.
* Noi dung cong viéc: Bén A dong ¥ thué, Bén B ddng ¥ cho thué tau hat xen thé)j
Sai Gon va 02 can bo ky thuat thi cong d€ Bén A thi cong phun hut dat nao vet tir ho
trung chuyén 1én bai chira quy dinh trén bd thudc Goi thau so 4, Dy an Nao vét duy tu
ludng Soai Rap- Hié€p Phudc nam 2013.
* Khoi luong nao vét cia phuong tién: 178.971,6 m?
* Gia trj Hop dong: 7.461.863.000 dong
+ Phu lyc s6 01 ky ngay 27/11/2013:
* Noi dung: Hai bén thdng nhat vé viéc diéu chinh khdi lugng va gia tri Hop dong.
* Piéu chinh khoi lugng: Tong khoi lugng thi cong 1a 304.596,8 m?
* Gia Hop déng dugc diéu chinh: 12.700.000.000 déng (di bao gom 10% thué
GTGT)
+ Phu luc s6 02 ky ngay 14/08/2015:
* Noi dung: Diéu chinh thoi gian thué phuong tién, thiét bi va can bo k¥ thuat
* Cy thé: Gia thoi gian thué thém 07 ngay ké tir ngay 18 thang 12 ndm 2013.
+ Phu luc s6 03 ky ngay 14/08/2015:

* Noi dung thir nhat: Thay d6i Cha thé Hop dong (Bén A): Téng cong ty xay

dung T ; Nguoi dai dién: Ong Ngoé Van T - Chirc vu: Tong Giam déc.
2. Qué trinh thuc hién hop dong, thi cong, nghiém thu va thanh quyét toan:

* Ngay 27/12/2013, hai bén 1ap Bién ban nghi¢m thu KL hoan thanh: 296.078,3

m?
¥ Ngay 27/12/2013, hai bén lap Bang tong hop gid tri quyét toan: 12.344.392.562

dong

* Ngay 17/08/2015, hai bén 1ap Bién ban quyét toan va thanh 1y Hop dong:

- Gi4 tri Quyét toan: 12.344.392.562 dong.
- Gia tri Bén A da thanh toan cho Bén B: 11.500.000.000 dong.
- Gia tri Bén A con phai thanh toan cho Bén B: 844.392.562 dong.

B. Cac hop dong duoc ky két tir nim 2014 dén nay:

I/ Goi thau 10A - Thi cong dé chan séng Phia Nam - Dy 4n Pau tu xay dung cong
trinh ludng cho tau bién trong tai 16n vao song Hau

Hai bén giao két cac hop dong va phu luc hop dong sau:

1. Hop dong s 1029/2014/HPMBC/VINAWACO-CIWACO ngay 30/06/2014

~-Bén A dong y mua bén B dong ¥ ban cat va d6 xudng mong dé cong trinh dé

chan song theo y€u cau va chi dan cua Ban di€u hanh bén A.

- Khéi luong tam tinh: 479.709 m?

- Pon gia: 61.930d/m3

- Gia tri hop dong: 29.708.378.000 dong

+ Phu luc s6 01 ky ngay 30/12/2014



* Thay doi chu thé ky hop dong (bén A):OTc;)ng cong ty Xay dung T — CTCP;
Nguoi dai dién: Ong Ngé Hung T ; Chac vu: Tong giam doc (QD 1718/Qb-TC ngay
13/10/2014); Ngudi giao dich: Ong Pham Vén D — Chue vy: Glam doc Ban PHAD Goi
10A-Ludng Song Hau.

2. Hop dong s6 1030/2014/HPKT/VINAWACO-CIWACO ngay 30/06/2014

* Noi dung cong viéc: Bén A dong ¥ giao bén B d6ng ¥ nhén thi cong nao vet hé
mong d¢ chan song Phia Nam thugc Dy an Dau tu Xay dung cong trinh ludng cho tau
bién trong tai 1(')'nqvélol Song Hau, dgan,tfr Km1+350 dén khu vuc thiét ké dau dé chan
song va van chuyén dat nao vét di d6 dén vi tri quy dinh.

* Khoi luong tam tinh: 381.682 m®

* Pon gia hop dong: 72.981 déng/m?

* Gia tri hop dong: 27.855.534.042 dong

+ Phu luc 01 ky ngay 03/04/2015

* Thay doi chu thé ky hop dong (bén A): Tong cong ty Xay dung T — CTCP;
Nguoi dai dién: Ong Ngo Hung T ; Chirc vu: Tong giam doc (QD 1718/Qb-TC ngay
13/10/2014).

* Piéu chinh bo sung Piéu 5 “Noi dung va khéi luong cong viec™:

- Bén A dong v giao bén B ddéng ¥ nhan thi cong nao vet hé mong dé chan song
Phia Nam thudc Dy an Dau tu Xay dung cong trinh ludng cho tau bién trong tai lon vao
SOng Hau, doan tir Km1+350 dén Km1+550 va van chuyén dat nao vét di @6 dén bai
K8B.

- Khdi lugng: 80.000 m®

3. Qua trinh thuc hién hop dong:
- Hop d6ng 1029/2014 “cung cap cat”, bén A tam tmg:  4.400.000.000 dong
(Hop dong nay hai bén chia thuc hién, do vdy s6 tién bén A tam iing sé dwoc doi

trir)
- Hop dong 1030/2014 “Nao vét H6 mong Dé Nam”™:
Bién ban thanh 1y hop dong ngay 26/01/2016: 5.607.541.296 dong
Gi4 tr1 bén A da thanh toan: 6.900.000.000 dong
Gia tri bén A thanh toan thira duoc d6i trir 14 : 1.292.458.704 dong

11/ G6i 6A - Dy an Pau tu Xay dung cong trinh ludng cho tau bién trong tai 16n

vao Song Hau

Hai bén giao két hop dong va phu luc hop dong sau:

1. Hop dong 2023/2014/HDTTB-6A/VINAWACO-CIWACO ngay 02/12/2014

* NO1 dung cong viéc:

- Bén A dong ¥ thué va bén B dong y cho thué may moc thiét bi phuc vu thi cong
bo bao, cira tran bai chua bun dat nao vét K.5B cua gbi thau 6A.

- Gia tri hop dong: 413.176.000 dong.

2. Hop dong 2104/2014/HDNV-6A/VINAWACO-CIWACO ngay 25/12/2014

* NO1 dung cong vigce:

- Bén A QSng y thué va bén B ddong ¥ cho thué cac thiét bi va nhan luc thi céng
dang thudc quyén khai thac, st dung dam bao nang suat san lugng dat nhé hon hoac



ba‘i’ng 4.000 m3/ngay va 833.600 m3/208.5 ngay tai Goi thau 6A “Thi cong nao vét Kénh
Tat va cong trinh bdo v€ bo doan K0+650-Km3+628.
- Thot gian thué: 208.5 ngay thi cong.
- Gia tri hop dong: 20.016.000.000 dong.
+ Phu luc 01 ky ngay 20/08/2015:
* Piéu chinh, bd sung:
- Pam béo ning suét dat 3.000 m? - 4.000 m®/ngay, dém va 1.041.280 m?%248.5
ngay
- Tong thoi gian thué: 248.5 ngay.
- Gia tri hop dong: 26.500.000.000 dong.
+ Phu luc 02 ky ngay 19/09/2015:
* Piéu chinh bo sung:
- Pam bao nang suat dat 3.000 m® - 4.000 m*/ngay, dém va 1.030.045.91 m%240.5
ngay
- Tong thoi gian thué: 240.5 ngay.
- Gi4 tri hop ddng: 26.521.000.000 dong
+ Phu luc 03 ky ngay 30/10/2015:
- Str dung day cbuyén thiét bi cia bén B dang thi cong tai cong truong dé thi cong
nao veét khoi lugng b6 sung cua PLO3 nay.
- Khdi lugng bo sung: 27.700 m® twong duong 665.000.000 dong
- Tong gia tri hop dong: 27.186.000.000 dong.
- Tang thém tho1 gian thué: 14 ngay.
3. Qua trinh thuc hién hop déng:
- Hop ddng 2023/2014, Bén A tam tng cho bén B: 140.000.000 dong
(Hop dong nay hai bén chuwa thie hién, do vdy sé tién bén A tam g sé dwoc doi

trir)
- Hop ddng 2014/2014:
+ Gia tr1 nghi¢m thu qua céac dot: 23.253.500.000 déng
+ Bén A da thanh toan cho bén B: 16.917.505.476 dong
+ Gi4 tr1 bén A con phai thanh toan cho bén B: 6.335.994.524 dong

I1I/ Goi 11: Thi cong nao vét ludng Séng Hou va Kénh Quan Chanh B

Hai bén giao két hop dong sau:

1. Hop dong s6 08/2015/HPNV-11/VINAWACO-CIWACO ngay 05/01/2015

- Bén A dong y thué Bén B dong y cho thué cac thiét bi thi cong thudce quyén
khai théc, st dung cta bén B dé bén A t6 chtrc thi cong nao vét 1 phﬁn,kh()i lugng tai
Go6i thau 11 “Thi cong nao vét Luong Song Hou va Kénh Quan Chéanh B6”

- Gia tri hop dong: 18.800.000.000 dong

+ Phu lyc s6 01 ky ngay 24/09/2015:

Diéu chinh:

- Thot gian thué: 280 ngay

- Khéi luong cong viéc: 1.164.350 m®



- Gia tri hop dong: 23.300.000.000 dong
2. Qua trinh thuc hién:

- Gia tri nghi¢m thu qua céc dot: 18.720.000.000 déng
- Bén A da thanh toan cho bén B: 16.728.000.000 dong
- Bén A con phai thanh toan cho bén B: 1.992.000.000 dong

* Poi chiéu cong no dén ngay 31/12/2015:

Theo bién ban dbi chiéu cong ng gitta VINAWACO va CIWACO tai ngiy
31/12/2015 c¢6 ghi r6 “Tinh den ngay 31/12/2015 Tong Cong ty (tic VINAWACO) con
ng Cong ty (tic CIWACO) s6 tién 1a: 53.492.884.242 dong Trong d6 gom:

1t Nog cua cac hop dong duogc ky két tir nam 2013 tré vé trude:  52.948.962.946
dong
+ No¢ cua cac hop déng dang thuc hién duoc ky két tr nim 2014:
543.921.296 dong
* COng ng da phat sinh sau ngay 31/12/2015:
+ Tong cong ty dé thanh toan no cua cac hop dong giao két tir 2013 tré vé trudc
1a: 22.892.668.800 dong, thé hién:

- Ngay 31/01/2018 Tong cong ty chuyén tra: 8.972.668.800 dong
- Ngay 05/02/2018 Tong cong ty chuyén tra: 10.908.000.000 dong
- Ngay 17/04/2018 Tong cong ty chuyén tra: 3.012.000.000 dong
+ Cac hop dong dang thuc hién duogc ky tir nim 2014 dén nay:

- Gia tri nghi¢ém thu ctia cac cong trinh: 34.937.120.000 dong
- Tong cong ty da thanh toan cho cong ty: 32.985.505.476 dong
- S6 tién Tong cong ty con phai tra cho Cong ty 1a: 1.951.614.524 dong

Nhu vy, tinh dén ngay 27/08/2018:

- Sb tién no gbc Tong cong ty con phai tra la:

53.492.884.242 - 22.892.668.800 + 1.951.614.524 = 32,551,829,966 dong

- S4 tién 13i cham tra (tam tinh- chi tiét dinh kém): 24.695.279.502 dong

-> Nguyén don khoi kién yéu cau Cong ty CP Dau tu, Xay dung va Nao vét D
(CIWACO- Bén B) yéu cau Tong cong ty xay dung T- CTCP (VINAWACO- Bén A)
phai thanh toan cac khoan sau (tam tinh):

1. Thanh toan ngay cho Bén B s tién ng gdc la: 32.551.829.966 dong.

2. Thanh toan t@én‘lﬁi cham tra tinh theo 14i suét cho vay cua Ngan hang tuong
ung véi thoi gian va so tién cham tra (tam tinh): 24.695.279.502 dong.

2. Tai Toa dn dai dién theo iiy quyén ciia bi don trinh bay:

- Bi don xac nhén gitta Cong ty CP dau tu, xay dung va nao vét d (viét tat
CIWACO- bén B) va Tong cong ty xay dung T — CTCP( viet tat VINAWACO - bén A)
c6 giao ket cac hop dong nhu dai dién nguyén don da trinh bay. Tuy nhién, phia bi don
c6 y kién nhu sau:

1. Péi véi Hop dong s6 05/2010/HDXD/VINAWACO-NVT2 ky ngay
05/01/2010:

Thep don khoi kién cua Ciyvaco thi can ctr ho so than‘h toan dot 6 dé doi Vinawaco
tra sO tién 121.824.306.455 dong la khong dung vi HO so thanh toan dot 6 ngay
6/3/2014 da dugc hai bén ky dong dau nhu sau:
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- Gid tri khéi lugng nghiém thu 121.824.306.455 dong;
- Chép nhan thanh toan: 103.692.739.792 dong.

Ngoai hd so thanh toan dot 6, cho dén hién nay hai bén chwa ky hd so thanh toan
nao khac, vi vay Ciwaco yéu cidu Vinawaco phai thanh toan sb tién 121.824.306.455
ddng va kién Vinawaco cham tra 1a trai voi hd so ma hai bén da ky.

Mit khac, tai hop dong s6 05/2010/HDXD/VINAWACO-NVT2 Ky ngay
05/01/2010 c6 ghi 16 nhu sau:

Tai diéu I: Noi dung cong viéc va san pham ctia hop dong:

Muc 1.2 (trang 4/14) c6 ghi rd: “Khdi lwong nao vét cua bén B s& dugce tinh toan
theo chuén tic thiét ké duoc duyét, trén co s& binh do khdo sat TKKT do Chu dau tu
cung cp va binh dd khao sat sau khi hoan thanh cong tic nao vét (binh doé nghiém thu
ban giao) tai pham vi thi cong ctia bén B duge bén A chap thuan.

Tai diéu 6 (trang 8/14): Piéu kién nghiém thu va ban giao hang muc cong trinh:

“ Hai bén tuan thi theo qui dinh tai diéu 14 (nghiém thu va ban giao mat bang) cia
hop dong chinh”

Muc 6.1 (trang 8/14): Co so nghiém thu: Céan ctr hé so TKBVTC cong trinh duoc
chi dau tu chép thuan, pham vi thi cong, chuan tic yeu cau nao vét, binh d6 khao sat
do dac phuc vu TKKT ban dau va binh do do dac nghiém thu sau nao vét dwoc chu dau
tie chdp thudn.

Theo nhu trén thi san phim cta hop dong phai 1a m3 dat nao vét dat dugc sau khi
c6 binh d6 do dac nghiém thu ban giao, nhu vay khang dinh la gia tri khdi luong
nghiém thu (duoc do dac trong thoi gian dang thi cong nao vét) khong thé 1a gia tri
quyét toan dé thuc hién theo dicu 8.4 va 8.5 ctia hgp dong nhu trong van ban phan bién
va giai trinh cua Ciwaco ngay 25/10/2019.

Tt nhiing can cu trén, Vinawaco chi chiu trach nhi¢m thanh toan gia tri da dugc
hai bén chap nhan thanh toan theo hd so dot 6 13 103.692.739.792 dong.

2. Pbi véi Hop dong 2104/2014/HPNV-6A/VINAWACO-CIWACO ngay
25/12/2014:

Can ctr vao hd so nghiém thu thanh toan Pot 4, thi gia tri khoi luong hoan thanh
theo hop dong 1a 23.253.500.000 dong, nhung cling trong hd so nay hai bén di thong
nhat gia trj giit lai 5% bao dam thyc hién hop dong 1a: 1.655.275.000 dong

Nhu vay gia tri CIWACO duoc thanh toan theo ho so 14 21.598.225.000 dong.

Can cu vao thoa thuan cép nhién liéu cho phuong tién, thiét bi dé thi cong nao vet
ky ngay 05/01/2015 hai bén da thong nheflt nhu sau:

Tai diéu 2: TEN HANG HOA, CHAT LUQONG VA GIA BAN

Gia tri cap: Bén A dong y cip khéi luong xing, dau, dau nhdt, md va cac loai bén
B d&ng ¥y nhan voi han muc tam tinh la 16.000d cho 1,0m3 nao vét van chuyén do
(phun) vao bai chira, d& mua nhién liéu theo gia ban 1¢ do Tong cong ty xing dau Viét
Nam quy dinh tai thoi diém cip nhién liéu.

Tai diéu 4: PHUONG THUC THANH TOAN VA CHINH SACH GIA

4.1 Phuong thtrc thanh toan:

Gia tri khdi lwong nhién liéu bén A cap cho Bén B 1a du dé bén B thi cong hoan
thanh khdi luong ctia Hop dong thué thiét bi nao vét s6 2104/2014/HDNV-
6A/VINAWACO-CIWACO ngay 25/12/2014 theo mirc gia tri nhién liéu thong nhat 1a
16.000d/m3 va theo nguyén tic nhu sau:
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Néu thiét bi bén B sir dung qua dan dén thiéu nhién liéu thi bén B phai bang chi
phi ciia minh tu mua nhién liéu dé thi cong hoan thanh phan céng viéc da ky két dé
dugce Tu van va Chu dau tu nghiém thu thanh todn cho Bén A.

Trong truong hop gid tri nhién liéu bén A cdp cho bén B virot qud sé lwong bén B
dwroc hwong theo nhuw ban théa thudn nay thi bén A sé khdu trir trong qud trinh thanh
todn hop dong thué thiét bi nao vét sé6 2104/2014/HPNV-6A/NINAWACO-CIWACO
ngay 25/12/2014.

Néu do bat ky mot 1y do nao khac bén B khong sir dung hét nhién liéu thi bén A s&
hoan tra ddy du gia tri khéi luong nhién liéu con lai cho bén B sau 14 ngay khi bén B
hoan thanh hop dong thué thiét bi nao vét s 2104/2014/HPNV-6A/VINAWACO-
CIWACO ngay 25/12/2014 dugc Tu van, CDT nghiém thu thanh toan cho bén A.

_ Nhu vy Ciwaco phai khau trir nhién liéu vuot qué han muc 1a 5.173. 942.005
dong (ma bén B da nhan trong qué trinh thi cong) la hoan toan ding véi thdéa thuan cap
nhién li¢u ma hai bén da ky.

3. Hop dong s 1030/2014/HDKT/VINAWACO-CIWACO ngay 30/06/2014.

Thé,ng nhat véi Bién ban thanh 1y, tuy nhién phai bu tién cat do nao vét sau qua so
v&i sai sO cho phép ma 2 bén da thong nhat ky. SO tién bu 1a 583.765.998 dong

4. Hop d6ng s6 08/2015/HDNV-11/VINAWACO-CIWACO ngay 05/01/2015

Can ctr vao hd S0 nghiém thu thanh toén‘ Pot 4, Xac nhan vé gié,tri khé,i luong
hoan thanh theo hop dong la 18.720.000.000 dong, nhung hai bén da thong nhat gia tri
gitr lai 5% dé dam bao thuc hién hgop dong 1a 936.000.000 dong.

Nhu vay gia tr1 Ciwaco dugc thanh toan theo hd so dot 4 1a 17.784.000.000 déng.

_ Cung tuong ty nhu trén, Ciwaco phai khau trir gia tri nhién liéu 1a 1.247.452.280
dong (ma bén B da nhan trong qua trinh thi cong) vuot qua han mirc theo thoa thuan
cap nhién li¢u ma hai bén da ky.

5. Hop dong s6 1329/2013/HPKT/VINAWACO- CTWACO ky ngay 04/10/2013

HD nay da quyét toan, tuy nhién cong an thanh phd Ving Tau dang dé nghi lam
r0 nén d€ nghi tam dung chua thanh toan.

6. Hop dong sb 1234/2009/HDXD/VINAWACO-NVT2 ngay 16/12/2009

- X4c nhan gia tri thuc hién cua hop dong 1a: 131.764.555.009 dong.

~ Tuy nhién, can phai khau trir s6 tién 14 553.819.935 dong theo Phu luc hop dong
s0 03 ngay 28/02/2012.

Do vay, gié tri thuc hién hop déng con lai la: 131.210.730.074 déng.

Vé gid tri thanh toan, bi don chua xac nhan, chung t6i s€ kiém tra va cung cép cho
Toa an sau.

Cac Hop dong khac, trude mét bi don khéng c6 ¥ kién gi.

Pé nghi Toa an ap dung thoi hidu khoi kién d6i voi tat ca cac hop dong ma Nguyén
don va Bi don da ky vdi nhau da duge Nguyén don li¢t ké trong don khéi kién cua vu an
nay.

* Tai phién toa so tham:

- Nguyén don trinh béy'

+ Gilr nguyén yéu cau khoi kién, dé nghi Toa an budc bi don phai thanh toan cho

nguyén don so tién goc 1a 32.551.829.966 dong. Vé tién lai: Ap dung Nghi dinh sO
37/2015/ND-CP ciia Chinh phu ngay 22/4/2015 quy dinh chi tiét vé hop dong xay dung
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dé tinh 13i suét cham tra theo /di sudt qud han do ngdn hang thwong mai noi bén nhan
thau mé tai khodn thanh todn céng bé twong img véi cac thoi ky chdm thanh todn.
Theo 14i suat do Ngan hang BIDV chi nhanh My Pinh(noi bén nguyén don mé tai
khoan ) thi 13i sudt cho vay trung, dai han thong thuong 1a 11,5%, 14i sut qua han la:
11% x 150% = 17,25%.

Tuy nhién, nguyén don chi 4p dung mirc 13i sudt qua han cta 13i suit co ban do
Ngan hang Nha nudc céng bd (tai thoi diém hién tai 1a 9%,) nhu vay 1i suat cham tra
s€ 1a 13.5%.

Vé thoi diém tinh i, trude day phia nguyén don yéu cau tinh 1i tir khi vi pham
nghia vu thanh toan cua ting hop ddng dén ngay xét xu. Tuy nhién, ngay 05/6/2020
nguyén don c¢6 don rut yéu cau tinh 1ai cham tra tir khi bi don vi pham nghia vu thanh
toan ting hop dong dén ngay 31/12/2015 ma chi yéu cau tinh 1di cham tra tir sau ngay
31/12/2015 dén ngay 05/6/2020.

Cu thé nhu sau:

+ Lai phat sinh tir 31/12/2015 dén ngay 29/01/2016 (30 ngay cham tra) dbi véi s6
tién gbc con no 53.492.884.242 dong 1a 593.551.181 dong.

+ Ngay 30/01/2016, hai bén ky nghiém thu dot 3 cua Hop dong s6 08/2015, ghi
nhan s6 ng gbc ting thém 1a 5. 440.000.000 dong. SO lai phat sinh tir 30/01/2016 dén
ngay 01/02/2016 (03 ngay) trén sé no gdc 58.932.884.242 dong 1a 65.391.283 dong.

+ Ngay 02/02/2016, bj don tra so tién 3.000.000.000 dong cho hgp dong
2104/2014, s6 ng gdc giam con 55.932.884.242 dong. S6 1ai phat sinh tir 02/02/2016
dén 26/4/2016 (85 ngay cham trd) la 1.758.437.936 dong.

+ Ngay 27, 28/4/2016, bi don thanh toan tra 4.768.000.000 dong cho hop ddng
08/2015, s6 ng gdc giam con 51.164.884.242 dong. SO tién 1ai phat sinh tir 27/4/2016
dén 15/8/2016 14 2.100.563.809 dong.

+ Ngay 16/8/2016, hai bén ky nghiém thu dot 4 ctia Hop dong s6 2104/2014, ghi
nhan s6 ng goc ting thém 1a 4.296.000.000 dong. S6 13i phat sinh tir 16/8/2016 dén
ngay 21/9/2016 (37 ngay) trén s6 ng gbc 55.460.884.242 ddng 1a 758.978.402 dong.

+ Ngay 22/9/2016, hai bén ky nghiém thu dot 4 cuia Hop dong s6 08/2015, ghi
nhan s6 ng goc ting thém 1a 2.480.000.000 dong . S6 1ai phat sinh tir 22/9/2016 dén
25/9/2016(04 ngay) trén s6 no gdc 57.940.884.242 dong 1a 85.720.760 dong.

+ Ngay 26/9/2016, bi don tra sd tién 500.000.000 dong cho Hop ddng 08/2015, sb
ng gbc giam con 57.440.884.242 dong S6 1ai phat sinh tr 26/9/2016 dén
23/01/2017(120 ngay) 1 2.549.431.027 dong.

+ Ngay 24/01/2017, bi don tra 1.996.385.476 ddng cho hop dong 2104/2014, Sb
ng gbc giam con 55.444.498.766 dong Sb tién 1ai tr ngay 24/01/2017 dén ngay
30/01/2018(372 ngay) 1a 7.628.555.419 dong.

+ Ngay 30/01/2018, bi don tra cac dy an sd tién 8.972.668.800 dong, sb tién goc
giam con 46.471.829.966 dong. S tién 1di tir 31/01/2018 dén 04/02/2018(05 ngay) 1a
85.941.055 dong.

+ Ngay 05/02/2018, bi don tra cac dy 4n 10.908.000.000 dong, sd ng gbc gidm
con 35.563.829.966 dong. S6 tién lai tir 05/02/2018 dén 16/4/2018(71 ngay) la:
933.915.918.
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+ Ngay 17/4/2018, bi don tra cac dy 4n 3.012.000.000 dong, s tién gbc giam con
32.551.829.966 dong. S6 tén 1ai tir ngay 17/4/2018 dén ngay 05/6/2020 (781 ngay) la
9.403.019.705 dong.

Téng sb tién 14i 1a 25.963.506.497 dong.

Té6ng s tién bi don phai thanh toan cho nguyén don la: 58.515.336.463 dong.

+ V& viéc dbi trr s6 tién bu cat 1a 583.765.998 dong cua Hop dong sb
1030/2014/HDKT/VINAWACO-CIWACO ngay 30/06/2014: Nguyén don dong ¥ déi
trir vao khodn ng, tuy nhién phia bi don phéi xuat hoa don gia tri gia tang.

+ V& viéc bi don dé nghi khau trir s6 tién chi phi do dac 13 553.819.935 dong theo
Phy luc hop ddng s6 03 ngay 28/02/2012 cua Hop déng s
1234/2009/HDXD/VINAWACO-NVT2 ngay 16/12/2009: Tai Bang chi tiét nghiém thu
thanh toan(Toéng hop) trong d6 ghi nhan sb tién bén A di thanh toan cho bén B 1a
120.923.769.935 dong( bao gdm cac khoan khiu trir trong d6 c6 chi phi do dac 1a
553.819.935 dong). Do vy nguyén don khong dong y khau trir s6 tién nay.

+ Vé ddi trir nghién lidu: Trong hop dong 2104/2014/HDNV va hop dong
08/2015/HPNV, tai Khoan 3 Diéu 3 “Pon gid va gid tri hop dong” c¢é néu ré: “Don
gid trén khéng bao gom nhién liéu” va tai Khoan 2 Diéu 4 “Nghiém thu, thanh todn”
néu: “Can cir khoi lwong thi cong thuc té duoc nghiém thu thanh toan, bén A va bén B
phéi hop tinh todn va quy déi ra san lwong binh quén I ngay lam co sé dé bén A thanh
toan cho bén B;”

Vay, gia tri nghiém thu 1a gia tri dd dugc quy doi tir khdi lugng thyc hién, khau trir
gia tri cap nhién liéu cling nhu cac khoan giam trir khac c6 lién quan dén dot nghiém
thu va 13 gia tri cudi cing ma CIWACO dugc dong y nghiém thu thanh toan. Viéc
VINAWACO yéu cau gia tri thanh toan phai trir khoan dau cap vuot dinh mirc thi dé
nghi cung cap cac tai liéu ching cir chimg minh cu thé céc tai lidu sau(theo ding thoa
thuan cap nhién liéu ngay 05/01/2015): Coéng vin dé nghi cung cap nhién liéu cua
nguyén don, Bién ban giao nhan nhién liéu, Bién ban x4c nhan khéi luong nhién liéu,
Hoéa don gia tri gia tang.

Tuy nhién theo céc tai liéu chimg ctr do bi don xuat trinh thi HO so thanh toan tién
nhién liéu khong day du theo thoa thuan. Nguyén don chi dong y xac nhan gia tri thanh
toan néu c6 cac tai lidu sau: Bién ban giao nhén nhién liéu, Bién ban xac nhén khoi
lugng nhién liéu, Hoa don gia tri gia ting. Thuc té, theo hd so thanh toan nhién liéu do
bi don xuat trinh cia g6i thau 6A thi ho so thanh toan (c6 du 03 tai liéu trén) cd gia tri
la 12.229.554.192 df‘mg, trong khi Gié tri nhién liéu dugc huong theo thda thuan la
14.554.531.480 ddng nhu vay 1a thip hon. Tuong tu dbi voi goi thau 11: HO so thanh
toan nhién lidu do bi don xuat trinh cta géi thau 11 (co du 03 tai liéu trén) co gid tri 1a
5.425.632.000 ddéng thdp hon Gia tri nhién liéu dugc hudng theo thoa thuan la
14.934.116.000 dong.

Do viy, nguyén don khong dong y bu gia tri nhién liéu theo dé nghi clia nguyén
don.

+ V& viec tam ding khéng thanh toan Hop dong s
1329/2013/HPKT/VINAWACO- CTWACO ky ngay 04/10/2013 do cong an thanh phd
Viing Tau dang dé nghi lam rd:

Nguyén don khong dong ¥ vi viéc cham thanh toan do can chd két luan thanh tra
cua cac co quan khong nam trong thoa thuan cua hop dong. Mit khac, ddi vai Hop
ddng nay nguyén don ciing di phai ndp phat sd tién 945.176.000 dong.
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V& viéc bi don dé nghi ap dung thoi hiéu khoi kién, nguyén don co _quan dlem
Pau nam 2018, phia bi don da thanh toan cho nguyén don voi tong so tién
22.892.668.800 dong. So tién nay nguyén don trir vao sd no gbe cia cac Hop dong do
vay thoi hiéu khéi kién van con.

- Pai dién bi don Van giit nguyén ¥ kién di trinh bay tai Toa an, dé nghi Toa an
khong chip nhan yéu cau khoi kién cua nguyén don.

- Luat su bao vé quyén va loi ich hop phéap cho bi don c¢6 quan diém:

+ Nguyén don cin ct vao Bién ban d6i chiéu cong no ngay 31/12/2015 dé yéu cau
bi don thanh toan 1a khong c6 co s& vi: Tai bién ban ddi chiéu céng no ngay
31/12/2015 c6 ghi r8: “ Hai bén théng nhdt doi chiéu cong no theo tirng hop dong ciia
cdc dy dn, cong trinh néu trén. S6 tién thanh todn cia dw dn, cong trinh sé duoc thuc
hién theo diéu khodn cu thé cia tung dy an”

Tuy nhién, trong tong sd 11 Hop ddng dang c6 tranh chap c6 03 Hop dong chua
duoc hai bén ky thanh 1y theo diing quy dinh ciia hop dong, cu thé:

- Hop dong s6 05/2010/HDXD/VINAWACO-NVT2 ky ngay 05/01/2010 :

- Hop ddng 2104/2014/HDNV-6A/VINAWACO-CIWACO ngay 25/12/2014:

- Hop dong s6 08/2015/HPNV-11/VINAWACO-CIWACO ngay 05/01/2015.

+ Trong 07 Hop dong da duoc hai bén ky hd so quyét toan, c6 01 Hop dong sb
1329/2013/HDKT/ VINAWACO-CIWACO ngay 04/10/2013 dang bi Thanh tra B9
thanh tra, bi co quan Cong an tinh Ba Ria —Ving Tau diéu tra. Nhu vay can phai cho
két luan thanh tra, diéu tra méi c6 co s quyet toan.

+ C6 02 Hop dong can dugc dbi trir tién, cu thé:

_ Hop dong 1030/2014/HDKT/ VINAWACO-CIWACO ngay 30/6/2014 doi trir s6
tién bu cat 1a 583.756.998 dong.

~ Hop dong s6 1234/2009/HDXD/VINAWACO-CIWACO ngay 16/12/2009 doi trir
s0 tién chi phi do dac 1a 553.819.935 dong .

bé nghi: Toa an bac yéu cau khoi kién cua nguyén don li€n quan dén s6 cong ng
tai 03 Hop dong chua co ho so quyét toan (vi chua thé xac dinh dugc so tién bi don con
ng nguyén don, can co thoi gian cho hai bén thuc hién quyét toan) va 01 Hop ddong hién
dang thanh tra, diéu tra.

Pé nghi Toa an quyét dinh khau trir tién bu cat va tién chi phi do dac.

Pé nghi Toa an ghi nhan: S tién no theo don khoi kién tinh dén 31/12/2015 sau
khi trir di: s6 tién dé nghi Toa an bac yéu cau khai kién ctia nguyén don ddi véi 03 hop
dong chua quyét toan, 01 hop dong dang thanh tra, diéu tra, trir sb tién bu cat, chi phi
do dac con lai 14 19.842.629.448 dong. Sau ngay 31/12/2015, bi don da tra cho nguyén
don s6 tién 1a 22.892668.800 dong, nhu vay so tién bi don di thanh toan thira cho
nguyén don 13 : 22.892668.800 dong - 19.842.629.448 dong = 3.050.039.352 dong.

Pé nghi Toa an ap dung thoi hiéu khai kién ddi véi tat ca cac hop dong dang tranh
chap.

Tai ban dn kinh doanh thwong mai so' tham sé 16/2020/KDTM-ST ngay 11/6/2020
ciia Toa dn nhdn dan quédn Hoan Kiém, thanh phé Ha Ni da xik:

1. Chap nhan mdt phan yéu cau khdi kién ctia Cong ty cd phan dau tu, xdy dung
va nao vét d - CTCP(CIWACO) dbi v6i Tong cong ty xay dung T(VINAWACO)
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2. Budc Tong cong ty xay dung T- CTCP(VINAWACO) phai thanh toan cho
Cong ty ¢6 phan dau tu, xdy dung va nao vét d (CIWACO)sb tién gbc va lai tinh dén
ngdy 05/6/2020(sau khi da doi trir so tien chi phi bu cat 583.765.998 dong), nhu sau:

Tién gbc: 31.968.063.968 dong.

Tién 13i: 25.963.506.497 dong

Téng cong: 57.931.570.465 dong (ndm muoi bay ty, chin tram ba mwoi mot triéu,
ndm tran bdy muwoi nghin, bon tram sdu muwoi lam dong)

3. S tién 583.765.998 ddng(chi phi bu cat) da duoc dbi trir cho Toéng cong ty xay
dung T- CTCP, Téng cong ty xiy dung T- CTCP c¢6 trach nhiém xuat Hoa don gia tri
gia ting cho Cong ty c6 phan dau tu, xdy dung va nao vét d .

4. Ngoai s6 tién gdc, 1ai Tong cong ty xdy dung T- CTCP phai thanh toan cho
Cong ty ¢ phan dau tu, xdy dung va nao vét d tinh dén ngay 05/6/2020 nhu trén,
Tong cong ty xay dung T- CTCP con phai chiu sO tién 14 trén s tién cham tra theo
murc 13i suat qua han do ngin hang thuong mai noi bén nguyén don mo tai khoan thanh
toan cong bd tai thoi diém thanh toan ké tir ngay 06/6/2020 cho dén khi thanh toan
xong.

Ngoai ra ban 4n con tuyén vé an phi va quyén khang cio cua cac duong su.

Khong dong ¥ vOi ban an so tham, bi don 1a Tong cong ty xdy dung T — CTCP
khang céo va dé nghi Toa an cap phuc tham xem xét giai quyét stra an so tham theo
huéng khong chap nhan yéu cau khoi kién cia nguyén don.

Tai Toa dn phiic thdm va tai phién toa phiic tham:

- Bi don van giit yéu cau khang céo, d& nghi HDXX bac don khai kién cta nguyén
don, xem xét vé thoi hiéu khai kién. Xéac nhan ban an so tham da liét ké day du cac hop
ddng va phu luc hop déng ma nguyén don va bi don di ky két, nay xay ra tranh chép.

- Luat su cta bi don trinh bay luan cir ¢6 quan diém nhu sau: yéu cau khéi kién
cua nguyén don la khong c6 can cu, khong phu hop voi cac tai liéu co trong hé so va
thoa thuan vé thanh quyet toan trong cac hop dong xay dung.

- Nguyén don van gitr yéu cau khai kién, khang cdo cta bi don 13 khong ¢6 can ct,
dé nghi HDXX phuc tham gilt nguyén ban an so tham.

Tai phién toa hom nay cac bén duong su khong xudt trinh thém tai lidu ching ctr
gi moi.

Pai dién Vién kiém sat nhan dan thanh phé Ha Noi phat biéu quan diém: cac hop
ddng kinh t& ma hai bén ky két va c6 tranh chip 13 con thoi hiéu khai kién (bat dau lai
thoi hiéu khoi kién). Cac bén c6 bién ban ddi chiéu cong ng ngay 31/12/2015 néu yéu
cau khoi kién doi no gbe ctia nguyén don sb tién 31.968.056.966 1a co can ctr. Doi voéi
yéu cau vé tién 1ai chi 1a 11,5% tir ngdy 31/12/2015 dén ngay 05/6/2020, ap dung lai
suét cham tra theo Piéu 468 Bo luat dan sy 2015. Dé nghi HbXX chép nhan mot phén
khang céo cua bi don, stra 4n so tham vé tién 1ai.

NHAN PINH CUA TOA AN:

Sau khi nghién citu cdc tai liéu, chitng cir ¢6 trong hé so vu dn dwge tham tra tai
phién toa. Sau phdn hoi va tranh luan, Hoi déng xét xu nhan dinh:

[1]. Vé to tung:

- Pon khang céo ctia bi don trong thoi han ludt dinh va da ndp tam Ung an phi
phuc tham 13 hop 18.
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- V& thdm quyén giai quyet tranh chip giira cac duong su 1a tranh chip hop dong
thi cong xay dung. Bi don la Tong cong ty xay dung T - CTCP, c6 tru s¢ tai: s6 40 P,
phuong H , quén H , thanh pho H . Can ctr khoan 1 Diéu 30, diém b khoan 1 Diéu 35
diém a khoan 1 Piéu 39 Bo luit to tung dan sy thi Toa an nhan dan quan Hoan Kiém thy Iy
va giai quyét so tham 1a dang tham quyén.

Vé tb tung trong vu an nay nhu da néu trén Toa an so tham thu 1y ding tham
quyen da tién hanh cac thu tuc td tung tlep sau do dung quy dmh da ngung phién toa
dé cho bi don giao ndp tai liéu ching cr de danh gia giai quyét vu an mot cach khach
quan toan dién va khong vi pham thu tuc t6 tung.

[2]. Vé néi dung:

Xét yéu cau khang cdo ctia bi don, HDXX phtc tham nhén thay:

- Xem xét yéu cAu tinh lai thoi hiéu khéi kién cta bi don trong vu an nay thi théy
rang hai bén c6 giao két cac hop dong kinh té trong linh vuc xay dung tir nim 2009 dén
dau nam 2015 (Bén 4n so tham da thong ké chi tiét va day du) va trong qué trinh thyuc
hién timg hop dong thi bj don di tam tng va thanh toan mot phan nghia vu cua timg
hop dong.

Pén ngay 31/12/2015 thi hai bén da dbi chiéu cong no do hai nguoi dai dién theo
phap luat cua hai bén thuc hién trén co sé ra soat, ddi chiéu sb liéu cua cac bd phan
nghiép vu cta timg bén. Bién ban d6i chiéu cong no ngay 31/12/2015 di ghi rd: Tong
cong ty tirc Vinawaco con ng Cong ty tirc Ciwaco so tién 14 53.492.884.242 dong, trong
do:

No ctia cac hop dong ky két tir 2013 tré vé trude 1a 52.948.962.946 dong.

No ctia cac hop dong ky két tir 2014 1a 543.921.296 dong.

Sau khi ky ddi chiéu cong ng ngay 31/12/2015 thi trong nam 2018 bi don da tra
nguyén don 03 lan vao cac ngay 31/1/2018, ngay 05/2/2018 va ngay 17/4/2018 qua
chuyén khoan véi sb tién 1 22.892.668.800 dong theo phiéu bao c6 cua ngan hang thé
hién ndi dung: Tong cong ty xy dung T - CTCP thanh toan tién thi cong cac du an cho
Cong ty CP Pau tu, Xay dung va Nao vét B . Ngay 22/1/2019, Tda an so tham thy 1y
vu an, nhu vay theo diém b khoan 1 Piéu 162 Bo luat dan sy nam 2005 cling nhu diém
b khoan 1 Piéu 157 Bo luat dan su nam 2015 thi cac yéu cau khoi kién cua nguyén don
déu con trong thoi hiéu khai kién (46 1a chua noi dén viée cac hop dong Ky tir nim
2014 thi dén 24/1/2017 phia bi don d4 thanh toan cho nguyén don 1.996.385.476 dong).

- Xem xét y kién ctia bi don vé yéu cau ddi véi hop df)ng 5O 1329/2013 ky ngay
04/10/2013 dang bi co quan Cong an tinh Ba ria Ving Tau diéu tra yéu cau dung thanh
to4n nén can phai chd dé quyét toan thi thay rang bi don khong dua ra dugc tai liéu gi
dé chtrng minh 1a co co quan diéu tra c6 ¥ kién. Toa an cip S0 thAm d3 dimg phién toa
dé bi don cung cép tai liéu nhung sau d6 bi don khong cung cap duogc tai lidu vé viée co
quan diéu tra yéu cau tam ding giai quyét va cho dén bay gio van khong cung cap
dugc. Theo quy dinh cta B0 luat td tung hinh sy thi tho1 han xac minh tin bao td61 pham
chi c6 t6i da 04 thang (Piéu 147) ma cho dén khi Toa 4n cp so thim xét xir thi hop
déng 1320/2013 da dugc ky va thuc hién dugc 06 nam nén 13p ludn nay ctua bi don
khong dugc chap nhan.

- Pdi voi yéu ciu cta bi don vé ddi trir nguyén liéu thi thdy rang ¢ hai hop dong
hai bén c6 thoa thuan don gia khong bao gém nhién li¢u la hai hop dong s
2014/2014/HDNV ngay 25/12/2014 va hop dong s0 08/2015/HDNV ngay 05/1/2015.
Phia bj don khai rang minh di cdp nguyén liéu/dau vuot dinh muc va yéu cau nguyén
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don phai khau trir, phia nguyén don khong thira nhan. Toa an cip so tham da 1am 13 noi
dung nay va da xac dinh nghia vu cung cap tai liéu dé ching minh thue vé bi don va
trén thuc te bi don cung céap cac ching tu thanh toan d6i chiéu thoa thuan hai bén vé
xéc dinh s6 liéu thi ca hai hop dong néu trén sd luong vat tu nguyén don nhan thap hon
dinh mtrc ho duoc nhéan theo khdi lwong di lam. Do vay lap luan nay cua bi don khong
dugc chap nhan.

- Dbi véi kién ctia bj don dé nghi khau trir sb tién 553. 819.935 ddng chi phi do
dac cua hgp dong s6 1234/2009 ngay 10/12/2009 va phu luc s6 03 ngay 28/2/2012 thay
Tda 4n cap so thim cin clr vao cac tai liéu co trong hd so va thoa thuan cua cac bén
trong hop dong da xac dinh yéu cau khiu trir nay caa bi don khong duoc chap nhén 1a
dang.

- B6i véi v kién cta bi don cho rang ddi véi hop dong thi cong s6 05/2010/HDXD
ky ngay 05/10/2010 phia nguyén don chua hoan tit thu tuc quyét toan toan bd nén
khong ¢ can cir xac dinh cong ng cac bén va phai bi khau trir khdi luong cat sa boi
(khi tam ngung thi cong) va chi phi khao sat do dac nghiém thu. HDXX phuc tham thay
rang: phan cong viéc cua hop ddng nay da duoc dua vao su dung tir 14u roi, hai bén
nguyén don va bi don di c6 bién ban nghiém thu tir 06/3/2014 va dén ngay 31/12/2015
da co bién ban ddi chiéu céng ng nén 1ap luin nay cta bi don khong duoc chap nhan.
Céc tai liéu c6 trong hd so thé hién cac cong trinh/ cong viéc theo hop ddng kinh té ma
nguyén don 1am da dugc hai bén ky bién ban nghiém thu thanh toan timg phan sau d6
dugc chu dau tu dua vao st dung. Vi¢c gitra bi don va chu dau tu néu chua thanh toan,
quyét toan cho nhau khong thé bat nguyén don phai chiu trach nhiém nhat 1a sau khi
nguyén don va bi don c6 bién ban d6i chiéu cong no ngay 31/12/2015. Do d6, Toa an
cap so tham xac dinh khoan no goc 1a 31.968.063.968 dong 1a dung.

- Theo quy dinh ctia Luét xdy dung thi bén cham thanh toan phai chiu bodi thudng
cho bén dugc thanh toén theo mirc 14i suat qua han do Ngan hang thuong mai noi bén
nhén thanh toan cong bd; thoi gian tinh 13i cham thanh toan tinh tir ngdy cham thanh
toan. Theo cung cap cua Ngan hang BIDV chi nhanh My Dinh/ noi nguyén don mo tai
khoan thi 13i sudt cho vay trung va dai han 1a 11 5% va lai sudt qua han 1a
11,5%x150%= 17,25%. Tuy nhién, nguyén don chi yéu cau thanh toan v6i muc 13i suat
13,5% (9% lai sut co ban x 150%) 1a tu nguyén va khong lam thiét hai dén quyén loi
ctia bi don nén Toa an cip so tham chip nhan 1a dung. Vé thoi gian cham tra, nguyén
don chi yéu cau tinh tir khi chdt cong no 31/12/2015 dén khi xét xtr so tham ciing 1a su
tu nguyén va khong lam thiét hai dén bi don nén Toa an cép so thAm xac dinh tinh toan
khoan 13i cham tra 25.963.506.497 1a dang.

V6i cac phan tich, danh gia trén HDXX phiic tham thay tat cic cac ndi dung tranh
chép trong vu 4n nay da dugc Toa an cap so tham liét ké, nhan xét, phan tich danh gia
day di va co can clr nén khang cdo ctia bi don khong c6 can ctr khong duoc chap nhan.
HPXX phuc tham thay can bac khang céo cua bi don, tuy nhién vé 13i suat cham thanh
toan khi thi hanh 4n thi khong thé 4p dung Nghi dinh 37 cua Chinh Phu vé viéc thi hanh
Luat xay dyng ma phai ap dung khoan 2 Diéu 468 Bo luat dan sy 2015 nén can sira an
so thim vé 13i suit & giai doan thi hanh an.

Két luan cua Vién kiém sat nhan dan thanh phd ‘Ha Noi tai phién toa hdm nay phu
hop mét phén véi cac tai liéu, ching ctr c6 trong hd so va phu hop voi quy dinh cua
phap luat nén dugc chap nhan.

[3]. Vé an phi phiic thdm: do sira 4n so thAm nén bi don khong phai chiu 4n phi
kinh doanh thuong mai phuc tham.
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B&1 cac 1€ trén,

Can ¢t vao khoan 2 Diéu 308 va diém a khoan 5 Diéu 314 Bo luit td tung dan su
2015.

QUYET PINH:

Ap dung:

_ - Khoan 1 diéu 30, khoan 1 diéu 35, diém b khoan 1 diéu 39; Dicu 227; Dicu 228;
bicu 271; Diéu 273 cua Bo luat t6 tung dan sy nam 2015;

- Diéu 162, Diéu 290, Diéu 305 B¢ luat dan sy nim 2005;

- Diéu 157, Diéu 468, Diéu 668 B0 luat dan sy ndm 2015;

- Piéu 03, Piéu 80, Diéu 81 Luat xay dung nam 2003;

- Diéu 03, Diéu 139, Diéu 144, Diéu 147 Luat xay dung 2015;

- Nghi dinh s0 48/2010/ND-CP cia Chinh Phu ngay 07/5/2010 va Nghi dinh s6
37/2015/ND-CP cua Chinh phu ngay 22/4/2015 quy dinh chi tiét vé hop dong xay
dung;

- Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cia UBTVQH quy dinh
v€é muc thu, mién, giam, thu, ndp, quan ly va st dung an phi va 1€ phi Toa an;

Sta ban an kinh doanh thuong mai so tham sé 16/2020/KDTM-ST ngay
11/6/2020 cua Toa an nhan dan quan Hoan Kiém, thanh pho Ha Noi.

Xir:

1. Chap nhan mdt phan yéu gﬁu khoi kién cua Cong ty co phan dau tu, xay dung
va nao vét d - CTCP(CIWACO) doi voi Tong cong ty xay dung T(VINAWACO)

2. Budc Téng cong ty xdy dung T- CTCP(VINAWACO) phai thanh toan cho
Cong ty c6 phan déu tu, xay dyng va nao vét d (CIWACO)so tién goc va lai tinh dén
ngay 05/6/2020 (sau khi da doi trir so tien chi phi bu cat 583.765.998 dong), nhu sau:

Tién gbc: 31.968.063.968 dong.

Tién 14i: 25.963.506.497 dong.

Téng cong: 57.931.570.465 dong (ndm muroi bay ty, chin tram ba muwoi mot triéu,
nam tran bay muoi nghin, bon tram sau muwoi lam dong).

3. S tién 583.765.998 ddng (chi phi b cat) da duoc ddi trir cho Iéng cong ty xay
dung T- CTCP, Tong cong ty xay dung T- CTCP c6 trach nhiém xuat Hoa don gia tri
gia tang cho Cong ty c6 phan dau tu, xay dung va nao vétd .

4 Ké tir khi ban 4n c6 hiéu lyc phap luat va nguoi duge thi hanh an c6 don yéu
cau thi hanh an cta bén dugce thi hanh an cho dén khi thi hanh xong tat ca cac khoan
tién, hang thang bén phai thi hanh an con phai thi hanh theo mure lai suat theo quy dinh
tai Di€u 468 B0 luat dan su 2015 quy dinh tuong ting v61 thot gian chua thi hanh an.

5. V& an phi kinh doanh thuong mai:

Téng cong ty xdy dyng T- CTCP phai chiu 165.931.570 ddng an phi kinh doanh
thuong mai so tham duoc trir vao sb tién 2.000.000 dong tam tmg an phi da nop theo
Bién lai §o 017751 ngay 26/6/2020 tai Chi cuc thi hanh an dan sy quan Hoan Kiém,
thanh pho Ha Noi; Con phai chiu 163.931.570 dong.

Cong ty ¢ phan dau tu, xay dung va nao vet d phai chiu 27.350.640 ddng an phi
kinh doanh thuong mai so tham, dugc trir vao so tién 80.000.000 dong tam rng an phi
da nop theo Bién lai s6 0002800 ngay 14/01/2019 cua Chi cyc thi hanh an dan sy quén
Hoan Kiém, thanh ph6 Ha Noi; Puoc tra lai 52.649.360 dong.
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Truong hop quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh an
dan sy thi ngudi duoc thi hanh an dan sy, ngudi phai thi hanh 4n dan sy c6 quyén thoa
thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh &n hodc bi cudng ché
thi hanh &n theo quy dinh tai cac Piéu 6, 7 va 9 cta Luat Thi hanh an dan su; thoi hiéu
thi hanh an duoc thyc hién theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan su.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an 29/08/2020.

Noi nhin: | TM. HQI PONG XET XU PHUC THAM
- VKSND TP Ha No1; THAM PHAN - CHU TQA PHIEN TOA
- TAND quan Hoan Kiém,; )

- Chi cuc THADS quén Hoan Kiém; ~ 7y

- Duong su; (Da ky)

- Luu: VP,HS.

Hoang Minh Thanh
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