TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
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Ban 4n sb: 576/2022/DS-PT
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V/V tranh chép lién quan dén yéu cau
tuyén bd van ban cong chtng vo6 hiéu.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xir phiic thdm gom co:

Thdam Phén - Chii toa phién toa: Ong V3§ Vin Khoa

Cdc tham phén: Ong Pham Vin Coéng

Ong D4 Pinh Thanh

- Thu ky phién toa: Ong Lé DS Hong Quan, Thu ky Toa an nhan dan cap
cao tai Thanh pho H6 Chi Minh.

- Dgi dign Vién kiém sat nhan dan cdp cao tai Thanh phé Ho Chi Minh
tham gia phién toa: Ong Nguyén Vi Diing, Kiém sat vién.

~ Ngay 26 thang 8 nam 2022, tai try s¢ Toa an nhan dan pép cao tai Thanh
pho HO6 Chi Minh xét xur phuc thdm cong khai vu én thu ly so 476/2021/TLPT-
DS ngay 20 thang 10 nam 2021, ve viéc “Tranh chap lién quan dén yéu cau
tuyén b0 van ban cong chirng vo hi¢u”.

Do Bin 4n dan sy so tham s6 727/2021/DS-ST ngay 21 thang 5 ndm 2021
ctia Toa an nhan dan Thanh pho H6 Chi Minh bi khang cao.

Theo Quyét dinh dwa vu &n ra xét xt phuc tham sé 1320/2022/QDPT-DS
ngay 21 thang 7 nam 2022; gitra cac duong su:

- Nguyén don: Ba Nguyén Thi Vi T, sinh nam 1953; Dia chi: 440 Trudng
Sa, phuong 02, Quan P, H6 Chi Minh (6 mat).

- Bi don: Van phong Cong chimg Nguyén ,H(‘A)pg H; Dia chi tru so: 40A
Nguyén Théi Son, phuong 03, Quan G, Thanh pho H6 Chi Minh.

Nguoi dai dién theo phap lugt: Ong Nguyén Hong H; Chie vu: Trudng
Vian phong (xin xét Xt vang mat).

Nguweoi dai dién hop phap: Ba Nguyén Thi M, sinh nam 1978; Dia chi: 40A
Nguy@n Thai Son, phuong 03, Quan G, Thanh th HQ Chi Minh Dia chi: 40A
Nguyén Thai Son, phuong 03, Quan G, Thanh phé H6 Chi Minh (Van ban uy
quyén ngay 07/5/2021, xin vang mat).

- Ngueoi ¢6 quyén loi, nghia vu lién quan:

1. Ba Nguyén Phuong G (Nguyen Giang Phuong; Giang Phuong Nguyen),
sinh nam 1969; Dia chi: 6364 Central Ave Newark CA 94560 Hoa Ky (vang
mat).



Nguwoi dai dién hop phap ciia ba Giang: Ba Nguyén Thi TAm H, sinh nim
1951; bia chi: OIQ Cl}ung cu 143/3B,,Ung Van Khiém, Phuong 25, Quan Binh
Thanh, Thanh phdé H6 Chi Minh (Giay uy quyén dugc hop phap hoa lanh su
ngay 26/12/2019, cé mat).

2. Ba Nguyén Thi TAm H, sinh nim 1951 (c6 cin cudc néu trén, C6 mit).

3. Ba Nguyén Thi Tuyét M, sinh nam 1958; Dia chi: 75 Nguyén Thong,
Phuong 9, Quan 3, Thanh pho H6 Chi Minh (vang mat).

~ Ngwoi dai dién hop phap cua ba Nguyén Thi Tuyét M: Ong Thinh Vin
Quoc Diing, §inh nam 1984,; bia chii 75 Nguyén Théng,,Phu(‘mg 9, Quan 3,
Thanh ph6 H6 Chi Minh (Giay uy quyén ngay 17/3/2021, vang mat).

4. Ba Nguyén Thi Minh T, sinh nam 1960; Dia chi: 86/28 Phan Tay HO,
Phuong 7. Quan P, Thanh pho H6 Chi Minh (c6 mat).

5. Ong Nguyén Vii S, sinh 1956; Pia chi: 90/583G Nguyén Kiém, Phuong
3, Quan G, H6 Chi Minh (c6 mat).

6. Ong Nguyén Vinh Q, sinh nim 1962; Dia chi: 399/1 (s6 cii 29B) Phan
Xich Long, Phuong 3, Quan P, Thanh pho H6 Chi Minh (cé mat).

7. Ba Nguyén Thi Vii C (Vu Chi Thi Nguyen), sinh nam 1957; Dia chi:
2001 Terlingua LN, Apt# 185 - Arlington Texas, 76010, USA (vang mat).

Ngueoi dai dién hop phdp cua ba Nguyén Thi Vii C: Ba Nguyén Thi Vii T,
sinh nam 1953 (Hop dong uy quyén dugc hop phéap hoéa lanh sy ngay 03/7/2017,
c6 mat).

8. Ba Nguyén Thi Vii Q (Nguyen Quynh Thi Vu), sinh nam 1966; Dia chi:
32430 Monterey DR Union City - CA94587, USA (xin vang mat).

9. Ba Nguyén Vii Thanh P (Nguyen Thanh Vivian), sinh nim 1970.

10. Ba Nguyén Vii Kim N (Nguyen Kim AnAn), sinh nim 1973

Cung dia chi: 6364 Central Ave Newark CA 94560, USA (cUng Xin ving
mat).

- Nguoi lam chirng:

1. Ong Khau Vin S, sinh nam 1959; Dia chi: 416/43/5 Duong Quang Ham,
Phuong 5, Quan G, Thanh phd H6 Chi Minh (€6 mat).

2. Ba Tran Thi Thuy L, sinh ndm 1956; Dia chi: 416/47 Duong Quang
Ham, phuong 5, Quan G, Thanh pho H6 Chi Minh (vang mat).

- Nguoi khang cdo: Ba Nguyén Thi Vii T la nguyén don.

NOI DUNG VU AN:
Tai don khoi kién ngay 25/9/2018; don bo sung don khoi ki¢n ngay

10/10/2018, cdc y kién trong qud trinh gidi quyét vu dn nguyén don ba Nguyén
Thi Vi T trinh bay:

Nguyén can nha s6 29B Phan Xich Long, phuong 3, Quan P do me ba 1a
Nguyén Thi A, sinh nam 1929 ding tén chu s& hitu, theo Giay chimg nhan so
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BE 857986 CN 2034 cap ngay 09 thang 12 nam 2011. Cha ba 1a éng Nguyén
Vin K (chét mam 2009), cha me ba sinh dugc 11 ngudi con (tai Viét Nam c6 06
nguoi, 6 My c¢6 05 ngudi con) co tén nhu quyét dinh cua Toa an néu. Me ba
trude khi mat da 86 tudi & Chung VGi con trai la 6ng Nguyén Vinh Q, duoc su
chiam soc strc khoe va tinh than, giam ho quan ly gidy to tai san tién bac 1a céac
con gai cu thé 1a ba Nguyen Thi Vii T cé gidy uy quyén cua ba Nguyen Thi A,
thay mat gitr cac gidy to nha dat, chimg minh nhan dan, bao hiém y té, so tiét
kiém Ngan hang, so 14nh luong cho ba Nguyén Thi A c6 ching nhan tu phap
Quan va phuong 3 Quén P. Theo ba Nguyén Thi Vii T thi dién bién strc khoé ba
Nguyén Thi A sudt thoi gian tir nam 80 tudi dén khi mat vao ngay 19 thang 7
nam 2016: Vao nam 2015 ba Nguyén Thi A ciing d¢3 1am bénh ning véi bénh
tinh: Huyét ap cao; thiéu mau co tim; hé van tim d6 2 va 3; mit mo bj mo; tai
diéc; tai bién liét 1/2 ngudi. Nam 2015 con té nga 2 lan bj thuong ¢ dau do di
chtng nhdi mau ndo, di khong duoc, tai bién liét nira ngudi, tinh than khong 6n
dinh va cling trong thang 5/2015, ba Nguyén Thi A bi nga gy xuong hong hoan
toan nam mot chd, khong ty chil vé sinh c4 nhan, khong &n udng dugc, bénh
vién tra vé chuan bi lo hau su. Thang 6/2015, da thi 16 loét do nam mdt chd,
khong phat 4m, bo in, gan nhu hon mé, thoi gian nay ba Hiéu co 1ap me ba
khong cho ba dén tham. Ty ¥ thué bac sy va y ta chich thudc than kinh dé giam
dau va ba Nguyen Thi A thuong xuyén mé man, khong tu chu y thirc. Ba Hiéu
quan ly tat ca gidy to chu quyén nha sb 29B Phan Xich Long, phuong 3, Quan P,
gidy to tuy than, ho khau cua ba Nguyén Thi A. Ba Hiéu tu giao tat ca gidy to
nay cho 6ng Khau Vin S cling phong céng ching Nguyén Hong H dé 1am di
chdc. Theo ba thi ba Nguyén Thi A chua bao gid ¢6 v dinh 1am di chdc cho
riéng mot ngudi con nao, ma chi c6 ¥ dinh ding nha dang s¢ hitu ké trén lam
nha tho to tién.

Tir ngay 25/6 dén 10/7/2016, ba Nguyén Thi A hén mé va chét 1am sang,
ngay 18/7/2016 qua doi. Bén ngay 15/8/2016, ba Hiéu thong bao cho cho nhing
ngudi con ba Nguyén Thi A & Viét Nam, con ba Giang béo tin cho nhitng ngudi
& My 1a ba Giang d4 nhan dugc gia tai, dong thoi uy quyén cho ba Hiéu tai Viét
Nam khai nhan di san thira ké 13 can nha s 29B Phan Xich Long, phuong 3,
Quan P. Pudi, budc em trai ba 13 6ng Nguyén Vinh Q sinh séng tir lac tao lap
cin nha ndy va c6 ho khau clng voi ba Nguyén Thi A ra khoi nha. Ba Hiéu, ba
Giang 14 nguoi t6 chire 1am di chiic va khai nhan thira ké di san nha ctia me ba,
lam phat sinh tranh chap giita c4c con ba Nguyén Thi A khi ba Nguyén Thi A
vira qua doi gdy mat an ninh trat tu. Phong cong chimg Nguyén Hong H va 6ng
Si la nguoi lam ching, tao nén di chdc ngay 30/6/2016 va con cho la nha nay do
me ba & nhod nén chét rdi phai tra lai cho ba Giang, dong thdi phai don dep ban
thd ong, ba to tién va cha ba di.

Ong Khau Vian S di dugc su uy quyén cua ba Hiéu, ba Giang thuong
xuyén khung bd, de doa sy an toan cua chi em ba néu ba khong thuc hién di
chuc nay, gy nén tranh chap trong gia dinh, ba di trinh bo 1én co quan cong an
dia phuong ve viéc nay. Qua nhiing sy kién néu trén, ba la con gai 16n dai dién
cho cac ddng thira ké cua ba Nguyén Thi A, dé nghi Toa 4n:
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Lam r6 va xem xét quy trinh 1ap to di chuc trong thoi diém ngay 30/6/2016,
do phong cong chung Nguyén Hong H ching nhan da tude doat quyén sé hitu
nha ctia ba Nguyén Thi A phi phap. Vi theo hd so kham bénh y khoa thoi diém
1ap di chdc ba Nguyén Thi A da 88 tudi, rat nhiéu bénh, bi tai bién di chimg nhoi
méu ndo, hap hdi, liét ca nguoi, mat khong thdy, tai khong nghe duoc, ludi thut
vao, nam khoéng cir dong 16 loét lung, chét 1am sang, hon mé qua doi ngay
19/7/2016.

Yéu cau phong cong chimg Nguyén Hong H c6 trach nhiém cung cip
nhimg ching cé xac dinh: Trong thoi diém 1ap di chuc sb 006069 ngay
30/6/2016, ba Nguyén Thi A hoan toan tu nguyén, tu lin tay, tu y thirc cho toan
bd cin nha cho ba Nguyén Phuong G (Giang Phuong Nguyen) ma khong co sy
tac dong cua ba Giang. Can phai ¢6 ho so giam dinh y khoa x4c dinh ba Nguyén
Thi A ¢6 déy du nang lyc hanh vi luét dinh, stc khoé tinh than hoan toan minh
man va ¢ sang sudt dé 1am di chic hay khong? Ba Nguyén Thi A c6 bi té ngé
nam 2015 va c6 chup X-gquang ndo tai bénh vién. Véi tinh trang strc khoé nhu
trén, mot ba cu 88 tudi hap héi, tai bién ndo can phai c6 mat tat ca nhitng nguoi
con dang cham sOc ké can khi 1am di chac (11 nguoi con) va c6 mat chinh
quyén dia phuong 13 tu phap. Nguoi lam chimg ong S va ba Lién 1a do ai chu
muu thué lam chimg, can phai doi chat trudc Toa vé viéc 1am ching co trung
thuc hay khong? Hay do quyén loi ¢4 nhan? 02 nguoi nay khong thé thay thé hd
so giam dinh y khoa x4c dinh ba Nguyén Thi A minh man.

Véi nhitng 1y do nhu trén, ba Nguyén Thi Va T dé nghi Toa an xem xet
diéu kién phap ly hop phap cua to di chuc s6 006069 ‘ngay 30/6/2016, vé can
nha s6 29B Phan Xich Long, phuong 3, Quan P. Yéu cau Toa an tuyén b to di
chiic ngay 30/6/2016, vé cin nha ba Nguyén Thi A la chi sé hitu duoc phong
cong chimg Nguyén Héng H ching nhan dé lai cho ba Nguyén Phuong G thira
ké 13 vo hiéu. Vi Van phong Cong ching Nguyén Hong H, chimg nhan di chuc
nay khong dung trinh tu quy dinh phap luat. Ong Khau Vin S ngudi lam ching
di chuc, da dén nha ba Nguyén Thi Vi T yéu cau dua tién ciia me ba; doi truc
xudt nhing nguoi dang ¢ trong nha ra khoi nha. Pén co quan ba lam viéc, dén
ngan hang dé doi tién nén 6ng ST lam ching 13 khong khach quan.

Bi don Van phong Céng ching Nguyén Hong H ¢é cdc vin ban néu y kién
trinh bay:

Ngay 30/6/2015, Van phong cong chimg tiép nhan yéu cau cong ching cia
ba Nguyén Thi A vé viéc 1ap di chuc ddi véi tai san 12 bat dong san tai dia chi
29B Phan Xich Long, phuong 3, Quén P, Thanh phé H6 Chi Minh. Phiéu yéu
cau cong ching va don yéu cau cong chung ngoai tru s¢ Van phong cong chung
cing dé ngay 30/6/2016. Qua kiém tra ho so gidy to do nguoi yéu ciu cong
ching cung cap va truc tiép dén gap ba Nguyén Thi A kiém tra. Van phong cong
chting nhén thiy yéu cau cong ching dap tng du diéu kién dé tiép nhan va thuc
hién cong chung, cu thé: Nguoi 1ap di chuc ba Nguyén Thi A 1a chua s¢ hitu nha
& va co quyén sir dung dat dbi v6i bat dong san tai dia chi 29B Phan Xich Long,
phuong 3, Quan P, Thanh phé H6 Chi Minh. Ba Nguyén Thi A cung cap ban
chinh chimg minh nhan dan. Ngudi 1am ching: 6ng Khau Van S va ba Tran Thi
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Thuy L cung cap ban chinh chimg minh nhan dén. V& tai san: Ba Nguyén Thi A
cung cap ban chinh Gidy ching nhén quyén st dung dat, quyen sO hiru nha va
tai san khac gin llen Vol dat do UBND Quan P, Thanh phé H6 Chi Minh cép
ngay 09/12/2011, sb vao s cip Gidy chimg nhan: CH02346. Tai san khong bi
ngan chan giao dich, theo két qua tra clru ngan chin ngay 30/6/2016. Do do,
Vin phong cong ching da soan thao va tién hanh thu tuc cong chimg di chic
danh may lai theo ¥ nguyén cua ba Nguyén Thi A. Ngudi lam ching 6ng Si, ba
Lién c6 mat day du tai nha s6 29B Phan Xich Long, phuong 3, Quén P. Ong
Khau Vin S va ba Tran Thi Thuy L d3 ching kién cong chimg vién doc va giai
thich toan bd nodi dung di chic cho ba Nguyén Thi A nghe. Ba Nguyén Thi A da
d6ng ¥ toan bo ndi dung di chic va diém chi vao 03 ban chinh di chuc. Sau khi
lan tay ba Nguyén Thi A, 6ng Khau Van S va Tran Thi Thuy L, xac dinh van tay
cua 03 (ba) nguoi dung vdi van tay trén ban chinh chirng minh nhan dan da cung
cap. HO so yéu cau cong chimg ding quy dinh phap luit, céng ching vién
Nguyén Hong H da tién hanh ching nhan di chiic sé 006069, ngay 30/3/2016,
theo quy dinh ctia phap luat. Sau d6, 6ng Si, ba Lién viét 101 ngudi 1am chimg va
ky tén vao 03 ban chinh di chiic dé x4c nhan lai viéc 1am chimg ctia minh. Ong
Si dong thoi co tai tru sé Van phong Cong chimg Nguyén Hong H, tru s¢ 40A
Nguyén Thai Son, phuong 3, Quan G dé nhan két qua giai quyét ho so cong
chung di chtc.

Van phong cong chimg cung cap y kién va sao chup tr ho so luu trix cong
ching di chic s6 006069 ngay 30/3/2016, dé nghi duoc ving mit trong tat cac
budi lam viéc, cac phién hoa giai, cac phién xet xur va dé nghj Toa an can ctt vao
cac tai liéu chimg ctr da gui dé xem xét va giai quyét vu an theo quy dinh phép
luat. Pbi voi ¥ kién tinh bay cua nguyén don - bad Nguyén Thi Vil T; nguoi cé
quyen va nghia vu lién quan - 6ng Nguyén Vinh Q, nguoi dai dién theo uy
quyén cua ba Nguyen Thi Tuyét M, Vin phong Cong ching Nguyén Hong H
khang dinh mot sb ¥ kién cua nhimg nguoi nay 14 thiéu khach quan va khong co
cin ctr phap luat. Vi: Pbi v6i nguoi 1am chimg cho viée lap di chuc, cin ctr theo
quy dinh khoan 2 Diéu 47 Luat Cong chimg 2014 “Truong hop ngudi yéu cau
cong chimg khong doc duogc, khong nghe duge, khong ky diém chi dugc hodc
trong nhitng truong hop khac do phap luat quy dinh thi viéc cong chiing phai co
nguoi lam chung...” va theo Piéu 632 va khoan 2 diéu 636 Bo Luat dan su
2015, thi 6ng Khau Vin S va ba Tran Thi Thuy L hoan toan du diéu kién dé tro
thanh nguoi 1am ching hop phap cho ba Nguyén Thi A theo quy dinh phap luat.
Déi voi cac gidy to, tai liéu can thiét dé cong chimg di chuc thi: Hién nay, khong
co bat ky mot van ban quy pham phap luat nao quy dinh vé viéc phai xuit trinh

“gidy giam dinh y khoa tam than” dé x4c dinh mot ngudi c6 du ning luc hanh vi
dan sy dé lap di chuc.

Viéc xac dinh niang luc hanh vi dan sy ciia nguoi 1ap di chic ba Nguyén

Thi A, d3 dugc cong ching vién tuan thu theo ding quy dinh tai khoan 1 Diéu

625, diém a khoan 1 Diéu 630 ctia B Luét dan sy 2015 va céc Diéu 40, 41 Luat

Cong chimg 2014. Pong thoi trong pham vi trach nhiém va thim quyén cua

minh, cong chimg vién khang dinh tai thoi diém 1ap di chic ba Nguyen Thi A c6

da nang lyc hanh vi dan sy dé thuc hién viéc lap di chiic. Poi véi viee diéu
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chinh thong tin sai sot vé “ho, tén” clia ngudi 1am chimg trong di chuc ngay
30/6/2016, tai Diéu 50 Luat Cong ching 2014 c6 quy dinh vé viéc “Stra 15i ki
thuat trong Van ban cong ching” 1a do trong qua trinh soan thao, chuyén vién
nghiép vu cé su sai sot trong viéc nhap dir li¢u vé ho tén cua nguoi lam ching tir
“Tran Thi Thay L” thanh “Nguyén Thi L” nhung khong lam anh huéng dén noi
dung di chuc, quyén va nghia vu ctia nhitng nguoi lién quan trong di chiic. Viée
xéac dinh thong tin cta chu thé duge Cong chimg vién can clr chinh xac vao sb
ching minh nhan dan va dau diém chi caa ba Tran Thi Thay Lién trén di chuc,
chung kién truc tiép ciia ngudi lam chung. Vian phong Cong ching Nguyén
Hé)ng H khéng dinh, Cong ching vién thuc hién viéc stra 16i k¥ thuat trong di
chuic 1a hoan toan phu hop va tuan theo dung quy dinh phép luat.

Nhitng nguoi co quyén loi, nghia vu lién quan voi bén nguyén don:

Ong Nguyén Vinh Q trinh bay: Me ong 12 ba Nguyén Thi A, sinh nim 1929
mat ngdy 19/7/2016, me 6ng 1a chu sé hitu cin nha 29B Phan Xich Long,
phuong 3, Quéan P. Cha me 6ng sinh duoc 11 nguoi con, trude khi mat song
cuing ong va duge 6ng cung cac con 1a éng Nguyén Vii S; Nguyén Thi Tuyét M,
con dau Bui Thi Thiy Du chim séc. Khi me ong bi ém dau ning, ngiy
15/5/2016, ba Nguyén Thi Tam H, Nguyén Thi Minh T t6 chirc cdy pha ti ca
nhan cia ba Nguyén Thi A dé ldy cip toan bd tai san, trong d6 co gidy chu
quyén nha, 02 s6 Ngan hang cta ba Nguyén Thi Vii T. Trude d6, ba Hiéu khdng
duoc su tin twong ciia me ong nén nim 2010 di ldy cap va tranh chap gidy to
nha, me dng phai lam c& mat xin cap lai chil quyén méi vao nam 2012, ké tir d6
me 6ng bi khung hoang tinh than do hai ngudi nay tra thu. Trong thoi gian me
ong bi bénh, ba Hleu giam long thuong xuyén khung b tra hoi tién bac, cat gidu
thé bao hiém y té khong cho ba Nguyén Thi Vii T chuyén ba Nguyen Thi A vao
Bénh vién Hoan My dé chira tri ma ty y thué bac si, y ta quen dén nha chich
thudc, uong thudc ngi qua lidu, cho ngudi lay nudc tiy ojavel tudi rira vét
thuong, dan dén cai chét dau dén cua ba Nguyén Thi A sau hon mét thang 16
loét lung. C6 hanh vi an n61 c6n dd khong van héa, doa nat moi nguo1i trong gia
dinh. Ngay 20/6/2016, ba Hiéu goi ba Giang cu ngy tai My vé Viét Nam cing
nhau khing bo, tra hoi ba Nguyén Thi A doi nha va tai san dong thoi t6 chuc
gian doi cau két voi cong ching vién va ong Khau Vin S dé 1ap to di chac gia
mao. Ngay 10/7/2016, me ong chét 1am sang khong tran trbi gi ca. Ba Hiéu tu y
thué mai tang kham liém 4m tham lam gidy to khai tir voi vang khong cho céc
thanh vién khac trong gia dinh biét ngoai trir nhom ba Hiéu. Moi ngudi ai ciling
tién me ong nhung ba Hiéu khong dua tién. Chén me méi duoc mot thang, ngay
6/9/2016 6ng nhan dugc théng bao md di chiic do ba Hiéu, ba Giang cu két
cong chung vién phong Cong ching Nguyen Hong H, 6ng Khau Van S théng
béo, dudi ong 1a nguoi tr 1au co cung ho khau song voi me, c¢o trach nhiém tho
clng giit gin nha tho 6 tién ra khoi nha. Ba Hiéu, ba Thu, ong Khau Vin S l1am
gia to di chiic, thuong xuyén vé nha xua dudi ham doa 6ng, ngang nhién vo vét
tai san lam cua riéng. Ngay 09/9/2016, 6ng co6 trinh bao 1én Tu phép phuong 3,
phong Tai nguyén va moi truong dé ngin chan hanh vi xem thudng phap luét st
dung gidy to nha do lay cap va to di chiic gia mao dé chiém doat can nha tho to
tién. Ngay 13/9/2016, UBND phuong 3, Quan P c6 van ban ngin chan to di
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chuc nay. Ngay 26/9/2016, ba Hleu ba Thu cung ong Si lai doi vao nha dé mo
di chiic va doa nat gay r6i lam mét trat tu. Ngay 03/10/2016, Vin phong Cong
chting Nguyén Hong H thong bao tam ngimg thu tuc céng chimg vin ban khai
nhan di san thira ké cho ba Giang Phuong Nguyén (do ba Nguyén Thi Tam H
lam dai dién) van ban s6 34/CV-CCNHH. Hién nay can nha 29B Phan Xich
Long van do dng chiam séc va gin giit, hwong khoi hang ngay.

Ong dong ¥ v6i yéu cau khoi kién cta ba Nguyen Thi Vii T, dé nghi lam rd
tai thoi diém cong chung di chic, ai 1a ngudi truc tiép dua phiéu yéu cau cong
chirng cho phong cong ching, tai sao lai lan tay m¢ 6ng? Lan tay tai dau? Khi
dén nha 6ng ST xung 1a luat su nhung bay gio 6ng ST khong phai 1a luat su, theo
ong biét hai nguoi lam chimg di chiic ¢6 lién quan dén ba Giang Phuong
Nguyen. Céng chting vién va ngudi lam ching dén nha ong trong luc ong la chu
ho khong c6 & nha 1a bat hop phap. Me 6ng bénh nim mot chd, ban chinh g1ay
to tuy than cia me 6ng, gidy to nha ai dua cho phong cong chimg. Ba Nguyén
Thi A khong duoc giam dinh y khoa nang luc hanh vi dé 1am di chuc. Theo 6ng
nguoi dé lai di chiic phai duge giam dinh ning luc con minh mén, tinh tdo. Cong
chtng vién xac nhan trong di chuc rang ba Nguyén Thi A da dugc nghe doc lai
toan bo ndi dung di chiic, nhung khong cé ching ctr chimg minh ba Nguyén Thi
A di dugc nghe va hiéu 16 ndi dung nay. Em rudt me 6ng va chi dan cua ong
cling ¢6 mat tai nha hom do nhung khong dugc tham gia lam chung. Hién nay
tai nha 29B 6ng 1a chu ho, con 6ng Nguyén Quang Huy khong ¢6 ho khau tai
day nhung co song cung oOng, dén nim 2019 bi bénh nén sdng cing me ¢ noi
khac dé trj bénh.

Ong Nguyen Vii S trinh bay: Gidng nhu trinh bay cta 6ng Nguyén Vinh Q;
d6ng y yéu cau ctia ba Nguyén Thi Vil T. D& nghi Toa 1am rd hanh vi gia mao di
chuc gia ctia nhom ngudi gian tham, xem thudng phap luat nham chiém doat tai
san. Ong 13 con ba Nguyén Thi A ma khong hay biét t& di chuc 1am ngay
30/6/2016, trong thoi gian me Ong bi hon me sau, khong co ho so giam dinh y
khoa. Ba Hleu muon tén ba Giang la nguoi thy huong tai san nhung 1a nguoi
cha muu t6 chirc chiém doat tai san can nha to tién, vi pham quyén loi cta
nhiing ngudi con trai an cu c6 trdch nhi¢ém tho cung. Lam 1o vai tro cia ong Si,
khi nhan luat su cho ba Hiéu, ba Giang hudng loi tir cin nha nay, dong thoi
kiém luon nhan chung.

Ba Nguyen Thi Tuyét M — c6 nguoi dai di¢n theo 1y quyén la éng Thinh
Van Quéc Diing trinh bay: DPong ¥ toan bo yéu cau khoi kién va y kién trinh bay
ciia ba Nguyén Thi Vi T, ngudi cé quyén va nghia vu lién quan 6ng Vinh
Quang. Trude khi lap di chuc ba Nguyén Thi A khong c6 gidy xac nhan hop
phéap ctua bénh vién vé viéc du nang lyc hanh vi dé lap di chuc, ba Nguyén Thi A
c6 tat ca 06 ngudi con tai VIét Nam nhung tai sao khong moi nhiing ngudi con
khac dén dé chimg kién.

Ba Nguyén Thi Vii C (Vu Chi Thi Nguyen) — ¢é ngwoi dai dién theo iy
quyén la ba Nguyén Thi Vii T trinh bay: Thong nhét trinh bay va yéu cau nhu ba
Nguyén Thi Vii T d2 trinh bay.

Nhitng nguoi cé quyén loi, nghia vu lién quan khdc:
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Ba Nguyén Thi Tam H trinh bay: Khong dong ¥ y kién trinh bay va yéu cau
ctia ba Nguyén Thi Vii T khoi kién Van phong Cong ching Nguyén Hong H ddi
v6i tranh chip tuyén bd vin ban cong chimg v hiéu di chuc s6 006069 1ap ngay
30/6/2016. Do don khéi kién vu khéng, bia dat, khong c6 ching cir da kéo dai tu
nim 2016 dén nam 2018. Trudc d6 Toa 4n nhan dan Thanh phd d3 giai quyét
mé phién toa, nhung ba Nguyén Thi Vii T rat don khai kién da co quyét dinh
dinh chi vu an déan su s6 1479/2018/QD-DS-ST ngay 24/10/2018 c6 hiéu luc
phap luat, nay khong c¢6 ching ctr gi méi lai di kién lai. Ba Hiéu dong tinh vé
viéc ba Nguyén Thi A lap di chuc ngay 30/6/2018 1a hop phap. Vi luc lap di
chic, me ba con minh mén, sdng sudt, ¥ nguyén dé lai tai san nha sé6 29B Phan
Xich Long, phuong 3, Quéan P cho Nguyén Phuong G (Giang Phuong Nguyen)
1a tu nguyén, khong bi ép budc bdi mdt ai.

Ba Nguyén Thi Vii T ¢ tinh tao dung, ngin can khong cho Nguyén
Phuong G tiép nhan di chic cia me ba dé lai. Ba c¢6 don dé nghi Toa cong nhan
t& di chic cia me ba Nguyén Thi A 1ap cho Nguyén Phuong G 1a hop phap,
nhung tai phién hop cong khai chimg cir ba Hiéu rat lai cac yéu cau doc lap da
nop ngay 03, ngay 10 thang 7 nam 2019. Ba chi phan bac yéu cau khoi kién va
cac y kién trinh bay ctia ba Nguyén Thi Vii T. Khong dong v toan bd yéu cau
cua nguyén don ba Nguyén Thi Vii T; ngudi co quyén, nghia vu lién quan ong
Nguyen Vinh Q, 6ng Sanh va nguoi dai dién theo uy quyén cua ba Nguyén Thi
Tuyét M. Ly do: Nguyén don khong dua ra dugc chu’ng clr gidy to chimg minh
cho yéu cau khoi kién, dé nghi Toa an bac toan bo yéu cau khoi kién cua nguyén
don, khong xét xir vu an s 897/TBTLVA-DS ngay 29/10/2018, vi ba Nguyén
Thi Vii T trinh bay hoan toan hu ciu, khong co that. Thoi diém 1ap di chic ba
Nguyén Thi A Van con minh man, ba Nguyén Thi A ¢ yéu ciu ba Giang vé
Viét Nam dé 1ap di chic dé lai can nha 399/1 (sé cii 29B) Phan Xich Long cho
ba Giang, vi ba Giang 1a ngudi gui tién vé cho ba Nguyén Thi A mua nha va
nudi cha me. Truéc day nim 2002, cha me ba 6ng Khang, ba Nguyén Thi A
cling da tung 1ap di chiic c6 UBND phudng x4c nhan dé lai nha nay cho ba
Giang, ba Quynh, thoi diém do dung tén nha la ca cha me ba, sau do ba Nguyén
Thi Vii T din me ba di lam lai giay chimg nhén quyén sir dung dat va quyén 8O
hiru nha (Sau day viét tit 13 GCNQSDD va QSH nha) nén me ba duogc cap lai
gidy to nha ding tén mot minh, vi vdy méi 1am di chic ngay 30/6/2016 dé lai
nha cho ba Giang la ding.

Ba Nguyen Phuong G (Giang Phwong Nguyen; Nguyén Giang Phuong) —
cé ba Nguyen Thi Tam H dai dién theo uy quyén trinh bay: Ban di chic ma ba
Nguyén Thi A yéu cau coéng chimg vién Van phong Cong ching Nguyén Hong
H ghi chép 1ap thanh van ban, c6 hai nguoi lam chung ky tén 1a chinh xac dung
su that, cong ching vién da cong khai ghi theo nguyén vong ctia ba Nguyén Thi
A @ lai tai san cho con - ba Giang theo di chuc sé 006069 duoc cong ching
vién Nguyén Hong H chimg nhan ngay 30/6/2016. Vi tai thoi dlem ba Nguyen
Thi A lap di chuc ba Nguyén Thi A tinh thdn con minh méin sang sudt, tu
nguyén yéu cau cong chimg vién dén nha 1ap ban di chuc ndi trén ky dong y dé
lai tai san can nha s6 29B Phan Xich Long, phuong, Quén P da c6 Gidy ching
nhan quyén sir dung dat, quyén so hitu nha & va tai san gan lién véi dat so
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CHO02346 do Uy ban nhan dan Quén P ky cip ngay 09/11/2011, cho ba Giang
dugc thu hudng sau khi ba Nguyén Thi A chét. Ba Giang biét me di chiic cho
cin nha nay, vi do tién cta ba Giang tr My gui vé chim nudi cha me va mua lai
cin nha cia vo chong éng Nguyén Vinh Q ky bén lai, _nhung khi lam thu tuc
chuyén nhuong tai phong cong ching sO 6 thi ong Nguyen Vinh Q yéu ciu danh
may 14 hop ddng 6ng Nguyén Vinh Q ting cho nha dat dé khong nop thué thu
nhap ca nhan vi quan hé 14 cha con. Ba Giang yéu cau Toa 4n khong cong nhan
don kién cua ba Nguyén Thi Vil T d6i voi vu an “lién quan dén yéu cau tuyén b6
van ban cong chimg vo hiéu”. Ba Giang da c6 ¥ kién cong nhan ban di chuc ¢o
hiéu luc ngay sau khi ba Nguyén Thi A chét, dé dam bao quyén thira ké theo ban
di chuc 1ap cho ba Giang Phuong Nguyen (qudc tich M¥) tén Viét Nam la
Nguyén Phuong G duoc nhén tai san nay theo phap luat Viét Nam quy dinh,
dugc quyén lién h¢ cac co quan lam thu tyc khai nhén di san thira ké theo di
chic. Yéu cau Toa an budc nhitng ngudi dang cu tra trong cin nha phai di
chuyén sang noi & khac ban giao tai san thira ké nha dat nay cho ba Giang nhan
ngay sau khi ban an tuyén an co hiéu luc phap luat. Nhung do hién nay ba
Nguyen Phuong G cling dang kién doi nha nay voi ong Nguyén Vinh Q, thi ba
Nguyén Thi Vii T lai kién doi huy vin ban lién quan den di chic cia me ba nén
vu kién doi nha tam dinh chi cho vu an nay giai quyét xong. Nay ba Hiéu dai
dién uy quyén cua ba Giang khong yéu céu doi cong nhan ban di chic va yéu
cau nhimg nguoi dang chlem hiru bat hgp phap phai tra nha trong vu 4n ndy nita,
vi yeu cau nay da giai quyet & vu an doi nha. Chi dé ' nghi Toa an nhanh chong
giai quyét vu kién bac yéu cau khoi kién cua ba Nguyén Thi Vii T.

Ba Nguyén Thi Minh T trinh bay: Khong dong y toan bd y kién va yéu cau
khéi kién ctia nguyén don ba Nguyén Thi Vii T; 6ng Nguyén Vinh Q; 6ng Sanh;
nguoi dai dién theo uy quyén cua ba Nguyén Thi Tuyét M. Ly do: Nguyén don
khong dua ra dugc ching clr gidy to ching minh, dé nghi Toa 4n bac toan bd
yéu cau khoi kién ctia nguyén don. V& viéc 1ap di chiic cua ba Nguyén Thi A,
theo ba Thu thoi diém 1ap di chiic ba Nguyén Thi A van con minh man, vi chinh
ba Nguyén Thi A da goi dién noi vai cac con la Thu, Hiéu, Giang, Nga, Phuong
kéu ba Giang vé dé lap di chuc. Vi ‘nhimg nguoi con Thuy, Quang, Sanh (tén
khac la Thong) thuong xuyén gay go, danh nhau, lam phién ba Nguyén Thi A.
Ba Giang 1a nguoi gui tién vé cho ba Nguyen Thi A mua nha va nu6i cha me.
Trudc ddy nam 2002 chinh cha, me ba (Ong Khang, ba Nguyén Thi A) da 1ap di
chdc c6 xac nhan cia chinh quyen, dé lai nha nay cho ba Giang, ba Quynh, vi 1a
ngudi goi tién vé mua. Nén khi me ba muén lap di chiic d3 moi ong Khau Vin S
tu van vién phap luat, cua Ho1 Luat gia Quan G noi chuyén, chi, em ba c6 biét
nén cling nho tu van. Sau d6 moi cOng chung dé 1ap di chuc theo y nguyén cua
ba Nguyén Thi A. Nay ba khong dong ¥ v6i yéu cau khoi kién cia ba Nguyén
Thi Vi T,y kién trinh bay cia ong Nguyen Vinh Q, ong Sanh vi khong can cu.
Thong nhit véi trinh bay cta ba H1eu Ba xdc nhén me ba thoi diém 1ap di chic
nam mot chd vi gay chan, nhung van tinh tdo minh man, khong bi tai bién. Do
d6, me ba 1ap di chic 1a hop phap, dé nghi Toa an giai quyét theo qui dinh phap
luat bac yéu cau khai kién ctia ba Nguyén Thi Vii T.



Ba Nguyén Thi Vii Quynh (Nguyen Quynh Thi Vu) co y kién tai don dé
ngay 02/02/2021 trinh bay: Vu an ba Nguyen Thi Vi T kién ba Giang Phuong
Nguyen trudc day ndm 2016 “Tranh chap lién qua dén yéu cau tuyén bd vin ban
cong ching vo hiéu” ma Toa 4n nhan dan Thanh phé H6 Chi Minh da giai quyét
tir ndm 2016 cho dén ngay 24/10/2018, thi ba Nguyén Thi Vi T rat don khoi
kién (kém theo quyét dinh dinh chi giai quyét vu an dan su s6 1479/2018/QD-
DS-ST ngay 24/10/2018 ¢6 hiéu luc phap luat). Y kién cta ba Quynh khong
dong y d6i voi vu an do ba Nguyén Thi Vii T khéi kién Vian phong Cong ching
Nguyén Hong H, tranh chép lién quan dén yéu cau tuyén bd vin ban cong ching
v hiéu di chiic s6 006069 do Van phong cong chung lap ngay 30/6/2016. Do ba
béan cdng vi¢e lam an sinh song bén My khong tham gia vu an dugc, c6 yéu cau
Xin vang tai Toa 4n nhéan céac cap tai Viét Nam, y kién ciia ba dong tinh véi viéc
me la ba Nguyen Thi A 1ap di chuc hop phap, luc 1ap di chic me ba con minh
man sang sudt, y nguyén dé lai tai san can nha s6 29B Phan Xich Long, phuong
3, Quan P, Thanh phd Ho6 Chi Minh cho con ba Nguyén Phuong G (Giang
Phuong Nguyen) 1a tu nguyén khong bi ép budc boi mot ai. Ba dé nghi Toa an
nhan dan thanh phé Ho Chi Minh, cong nhan to di chic noi trén c6 cong ching
vién chimg nhan hop phap, dong thoi bac yéu cau khai kién cua ba Nguyén Thi
Vii T. Ba l1am vin ban nay lan cudi va khong tham gia bét ctr diéu gi tai Toa an
Viét Nam.

Ba Nguyén Vii Thanh Phwong (Nguyen Thanh Vivian) va ba Nguyén Vii
Kim Nga (Nguyen Kim Anna) c6 don xin vang mat dé ngay 20/02/2020 c6 Cong
chimg chir ky tai Hoa ky trinh bay: Hai ba xin vang mit tat ca cac budi lam viéc,
budi cong khai ching ctr, cac budi hoa giai va cac phién toa xét xtr. Ly do dang
0 xa khong thun tién viée di lai, ban cong viéc va gia dinh khong sap xép dugc
thoi gian. Hai ba khong tranh chap gi voi Di chuc s6 6069 lap ngay 30/6/2016
cua me la Nguyen Thi A da nho Van phong Cong ching Nguyen Hoéng H 1am di
chuc. Y kién vé yéu cau khoi kién hity bo di chiic ciia ba Nguyén Thi Vi T, theo
thong bao thu 1y 897 ngay 29/10/2018 cta Toa an Thanh phé H6 Chi Minh hai
nguoi khong dong va thiy vo ly dbi v6i don kién cia ba Nguyén Thi Vi T.
Mong nho Tda yéu cau ba Nguyén Thi Vii T trong thoi gian nay ngung moi thu
doan lam phién nhu 16i kéo, goi dién, gai thu tir buu dién, gidy to khoi kién hay
triéu tap dén Toa an Viét Nam. Hai nguoi da nhiéu lan tir chbi khong tranh chép,
khong v kién vé viéc 1ap di chiic cia me ba Nguyén Thi A.

Y kién nguoi lam ching:

Ong Khdu Vin S tai don ngay 16/6/2019, ngay 02/11/2020 va tai phién toa
trinh bay: Ngay 28/6/2016, ba Tran Thi Thuy L ban dao ba Nguyén Thi A den
trung tam tu van phéap lut s6 1 Hoi luat gia Go vap lac 14g00 gip ong 1a tu van
vién phép luat truc vin phong, ba Lién yéu cau tu van viéc 1ap di chuc cho ban
la ba Nguyén Thi A, 1y do khéng di lai dugc vi té giy xuong dui nam diéu tri tai
nha sb 29B Phan Xich Long, phuong 3, Quan Pha Nhan, Thanh phé Hb Chi
Minh. Ong va ba Lién t6i nha ba Nguyén Thi A ngdy 29/6/2016 dé gip ba
Nguyén Thi A giai thich vé phap luat khi muén 1am t& di chac phai du diéu kién,
ba Nguyén Thi A nhd 6ng lién h¢ cong chung vién thuc hién dich vu cong
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ching di chiic cho ba Nguyén Thi A tai nha. Ong di kiém tra hoi mot sé cau hoi
dé xem ba Nguyen Thi A c6 nang lyc hanh vi khong, klem tra thay co day du
ban chinh cac giay to tuy than va Gidy chimg nhan quyén so hitu nha va quyén
st dung dat can nha s6 29B Phan Xich Long, phuong 3, Quéan P nén xin photo
mot bd dé hd tro moi céng chung vién xudng nha 1ap di chuc. Vin phong Cong
chting Nguyén Hong H 1a bén dugc 6ng mdi dén nha ba Nguyén Thi A dé thuc
hi¢n theo yéu cau cta ba Nguyén Thi A. Ong 1a nguoi 1am don giup va dem don
yéu cau Cong chimg cua ba Nguyén Thi A téi Vin Phong Cong chimg. Ngay
30/6/2016, Cong chung vién Van phong Cong chung Nguyén Hong H da dén
nha ba Nguyén Thi A va thyc hién viée ghi chép y nguyén cua ba Nguyén Thi A
dé lai tai san nha dat s 29B Phan Xich Long, phuong 3, Quén Phu Nhén cho ba
Nguyen Phuong G thira hudng tron quyén sé hiru can nha nay sau khi ba
Nguyen Thi A chét. Cong chimg vién dé doc lai ndi dung to di chuc cho ba
Nguyén Thi A nghe, ba Nguyén Thi A ddong ¥ va lin tay, 6ng va ba Lién cung
chtng kién ba Nguyén Thi A luc 1ap di chic con minh man sang subt, duoc
cong ching vién doc lai noi dung di chic ba Nguyén Thi A nghe hiéu va nhéan
biét rd nodi dung di chuc 1a ding y chi nguyén vong nén éng va ba Lién ghi 1oi
chung ky tén vao to di chiic ngay 30/6/2016 trudc mat cong ching vién va ba
Nguyén Thi A tai nha 29B Phan Xich Long. Liic 1ap di chic c6 mit cac con cla
ba Nguyén Thi A 1a ba Giang, ba Hiéu, ba Thu. Ong va ba Lién 1 hai nguoi lam
chung di chiic dung su that khach quan, khong lién quan dén huyét théng trong
gia dinh ba Nguyén Thi A.

Sau do6 ngay 13/7/2016, ba Nguyen Thi A c6 nhd cong ching vién Nguyén
Hong H dén nha lam tiép gidy uy quyén cho 6ng dai dién ba Nguyen Thi A nop
don kién tai Toa an nhan dan Quan P va tham gia to tung dé doi lai sd tién
150.000.000d ma ba Nguyén Thi Vi T dimg tén gitm hai 6 tiét kiém khong
chiu tra lai cho ba Nguyen Thi A. Ngay 14/7/2016 ba Nguyén Thi A ¢6 don yéu
cau ap dung bién phap khan cap tam thoi, ngin chin phong toa tai khoan sd tién
hai sO tiét kiém tai ngan hang Vietbank. Nhiing viéc nay la déu sau ngay
30/6/2016, do ba Giang, ba Hiéu thay ong hiéu biét phap nén moi nho iy quyén
con trude do ong khong quen ba Giang, ba Hiéu nén y kién ba Nguyén Thi Vii T
vé ong 1a hoan toan khéng ding.

Ba Tran Th; Thay L trinh bay: Ba va ba Nguyén Thi A la ban do quen biét
trudc d6 khi thuong xuyén di chua va ba Nguyén Thi A ¢6 tdm sy nho biét ai
lam di chtc khéng, chi gitp ba Nguyén Thi A 1am di chuc cin nha 29B Phan
Xich Long cho con gai tén Nguyén Phuong G quéc tich My, vi chi ¢d Giang goi
tién vé nudi, con ba Hiéu, ba Thu & gan chiam soc. Nghe vay, ba c6 néi nén lam
sém khong thi cac con tranh gianh khi ba Nguyén Thi A chét. Ba c6 noi ba
Nguyén Thi A ¢ gan nha ba c6 6ng Luat su Khau Van S tu van phap luat cua
Hoi luat gia Go vap nén ba lién hé gitp ba Nguyén Thi A dé hoi vé viéc 1ap to di
chdc. Ba moi 6ng Si den nha ba Nguyen Thi A xem tinh trang cta ba Nguyen
Thi A c6 con minh man sang sudt va ba Nguyén Thi A co tu nguyén muén lap
di chiic d¢é lai tai san cho con khong. Sau khi ong Si tlep xuc kiém tra va hoi glay
to thy than, gidy chu quyén nha dat ban chinh c6 day du, ong Si déng y hd trg
moi Cong chiing vién xudng nha 1ap di chic. Van phong Cong chiing Nguyén
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Hong H dugc ong Si moi xudng nha 13p di chic thuc hién theo yéu cau cua ba
Nguyen Thi A va moi ba, ong ST cung la nguoi lam chung trong to di chuc, ly
do khong thu¢c quan hé ho hang huyet thong voi ba Nguyen Thi A. Ngay
30/6/2016, Vian phong Cong chiing Nguyen Hong H den nha ba Nguyen Thi A
thuc hién viéc 1ap di chuc theo y nguyén cua ba Nguyen Thi A dé lai tai san nha
dat s6 29B Phan Xich Long, phuong 3, Phi Nhuén cho ba Nguyen Phuong G
thura huong tron quyén so hiru sau khi ba Nguyen Thi A chet. Cong chung vién
ghi nhan ndi dung do ba Nguyen Thi A ndi va ghi chép da danh may van ban la
to di chuc theo ding yéu cau cua ba Nguyen Thi A ro6i doc lai noi dung di chic
cho ba Nguyen Thi A nghe, c6 ba va 6ng ST lam chung 18p di chuc la dung su
that. Ba nhin thay ba Nguyen Thi A luc Iap di chic con minh man sang suot,
dugc cong ching vién doc lai ndi dung di chic cho nghe va ba Nguyen Thi A
nhan bict r6 noi dung di chlc, thua nhan di chic nay 1ap dung y chi nguyén
Vong trudc su chung Kien cua ba va 6ng Si cing ky tén lan tay vao trong di chuc
trugc mat cong ching vién. Khi ba Nguyen Thi A lap di chiic nay cong khai co
mat cac con ba Nguyen Thi A la Giang Phuong Nguyen, Nguyen Thi Thu,
Nguyen Thi Tam H, sau d6 ba Nguyen Thi A giao lai cho ba Giang nam gitx
toan bg giay to ban chinh s¢ htru nha dat va hai to khai di chuc. Ba Lién cam
doan khai dtng su that, néu sai chiu trach nhiém truéc phap luat.

Tai Ban an dan su so tham s6 727/2021/DS-ST ngay 21 thang 5 nam 2021
cua Toa an nhan dan Thanh pho H6 Chi Minh da tuyén xtr:

_ Can cu khoan 3 Bicu 35, Pieu 37, kkhoan 4 biéu 91, Biéu 147, kkhoan 2

bieu 227, bicu 228, khoan 2 Dieu 479 Bo luat To tung déan su 2015;

Can cir vao cac Piéu 656, 657, 658, 659, 661 B¢ luat Dan su;

Can cir vao céc Diéu 40, 41, 44, 45, 46, 47, 48 Luat Cong chung 2014;

Cén ctr vao Nghi Quyét 326/2016/BTVQH14 ngay 30/12/2016 quy dinh vé
muc thu, mién, giam, thu, nép, quan ly va st dung an phi va 1€ phi Toa an,

Khong chap nhan toan b yéu cau khei kién cua nguyén don ba Nguyén
Thi Vi T ve viéc: Yéu cau tuyén bo Di chlic ngay 30/6/2016 cua ba Nguyen Thi
A sinh nam 1929 1ap tai nha 29B (s6 mai 1a 399/1) Phan Xich Long, Phuong 3,
Quan P, Thanh ph6 H6 Chi Minh dugc Vian phong Cong chung Nguyen Hong H
chung nhan s6 006069, quyén so 06 TP/CC-SCC-HDDS ngay 30/6/2016 la vo
hiéu.

Ngoai ra ban an so thdm con tuyén vé &n phi, cac quy dinh vé thi hanh an
va quyen khang céo cua cac duong su.

Ngay 04/6/2021, nguyén don la ba Nguyén Thi Vii T khéang cao toan b
ban an so tham, d¢ nghi cap phuc tham xem xét lai toan bg ban an so tham.

Tai phién toa phtc tham:

Ba Nguyén Thi Vii T la nguyén don khong thay doi, bo sung, khong rut
don khoi kién; khong thay doi, bé sung va gilr nguyén yéu cau khang cdo ban

dau. Bi don la Vin phong Cong chung Nguyen Hong H, nhimg nguoi co quyen
loi, nghia vu lién quan 1a cac 6ng ba Nguyén Phuong G, Nguyén Thi Tuyét M,
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Nguyén Thi Vii Quynh, Nguyép Vi Thanh Phuong, Nguyén Vit Kim Nga ving
mat tai phién toé} nén khong th@ hién y kién. Cac duong su khong tu thoa thuan
dugc vdi nhau ve viée gidi quyét vu an.

Trong phan tranh luan, cic duong su trinh bay nhu sau:

1. Ba Nguyén Thi Vii T: Ban di chuc 1ap ngay 30/6/2016 cua ba Nguyén
Thi A la v6 hiéu vi cac 1y do sau day: Khi ba Nguyén Thi A lap di chtc thi
khong c6 mat nhiing nguoi con la ba, ong Nguyen Vii S, Nguyén Vinh Q,
Nguyén Thi Tuyét M. Ba Nguyén Thi A bi bénh rat ning, bj té ngd, bi tai bién
ndo tir ndm 2014, khong c6 kha ning néi, mé man, khong nhan biét duoc ngudi
than khi ho dén tham, khong kiém soat duoc viéc tidu tién, da bi bénh vién Gia
Dinh tra vé vi khong thé diéu tri dugc nita, ba Hiéu va ba Thu chich nhirng loai
thude khong 16 rang...do d6 c6 can cur xac dinh tai thoi diém lap di chuc thi ba
Nguyén Thi A khong con minh mén. Tét ca gidy to nha, gidy to tuy than cua ba
Nguyén Thi A déu do ba Nguyén Thi Vii T quan Iy, ba Giang, ba Hiéu, ba Thu
an cap gidy to nha va gidy to tuy than cua ba Nguyén Thi A dé lam di chuc.
Hién nay ba dang gitr ban photo to khai trudc ba cua can nha. Anh chi em cua ba
khong biét, khong moi 6ng Si va ba Lién 1am nhan ching. Ong Si 13 ban cta ba
Giang, 1a khach cua ba Thu. Ngay 15/6/2016, ba Giang, 6ng Si dem theo may
quay phim dén nha ba, yéu cau ba tra lai 150.000.000 dong cua ba Nguyén Thi
A ma ba dang gifr...do do 6ng Si, ba Lién khong du tu cach lam nhan chiung
theo quy dinh cua phap luat. Chi em cua ba khong thay cong chung vién dén nha
ba Nguyen Thi A dé lap di chuc. Ba yéu cau Toa an cap phiic thim chap nhan
yéu cau khang cao cua ba, sua ban an so tham theo hudng chap nhan toan bo
yéu cau khoi kién cua ba, huy ban di chiic ngay 30/6/2016.

2. Ong Nguyén Vii S: Chung t6i khong biét ba Lién 14 ai nén ba Lién khong
thé 1a nhan chung cho viéce lap di chiic. Me dng cd chi cho ong chd de gidy to
nha. Khi me ong chét thi ba Thu, ba Hiéu c6 hoi éng vé chd cit giir gidy to nha.
Ong yéu cau Toa an xét xir theo ding quy dinh ctia phap luat.

3. Ong Nguyén Vinh Q: Me 6ng da md mat 02 1an nén khong thdy duong,
tai bi lang nghe khong rd. Me 6ng nhiéu 1an tam su V01 6ng veé vige gilr can nha
dé 1am nha tho. Me ong ciing 02 1an noi véi ong vé 6ng Si. Ba Lién, ong Si la
nguoi theo dao Tin Lanh, me 6ng khong thich dao nay nén khong thé mo1 02
ngudi nay 1am nhan ching. Do d6 ban di chuc nay khong thé hién ding y chi
cua me Ong.

4. Ba Nguyén Thi Tam H, ba Nguyén Thi Minh T: Tat ca cic cin cit ma
cac dng ba Nguyén Thi Vii T, Sanh, Quang dwa ra 1a khong dung. Tai thoi diém
1ap di chiic, me ba 13 ngudi hoan toan minh man, chi c6 viéc 1a do giy xuong
dui nén khong di lai dugc. Ba Lién 1a ban di chua vdi me ba; me ba va ba Lién
c6 trao ddi vé viéc dé lai can nha cho ba Giang; ba Lién moi Ong Si dén; ba co
chtng kién cudc nodi chuyén gita 6ng Si, ba Lién va me ba. Ba Hiéu va ba Thu
yéu cau giir nguyén ban 4n so tham.

5. Ong Khau Vin S: Ong 1a cong tac vién cua Trung tam tro gitip phap ly.
Ba Lién c6 dén nhod ong lam nhan chimg, 6ng thdy c6 du gidy to nén moi cong
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chtng vién dén 1ap di chuc. Ong va ba Giang khong c6 quan hé hay quyén loi gi
ca.

Pai dién Vién kjém sé:n nhan dan cép cao tai Thanh phé) HO Chi Minh tham
gia phién toa phat biéu y kién:

1. V& tinh hop phép caa don khang cao: Don khang cao cua ba Nguyép Thi
Vi T lam trong han luat dinh nén dé nghi Ho1 dong xét xur chap nhan vé mat
hinh thirc.

2. V& viéc chp hanh phap luat: Xét thiy, Tham phan chu toa phién toa, cac
thanh vién Ho1 dong xet xu da chap hanh dung cac quy dinh cua B luat To tung
dan sy tur giai doan thu ly dén giai doan xét xtr phtc tham.

3. V& yéu cau khang céo cia ba Nguyén Thi Vii T:

- Yé su minh man cta béNNguyén Thi A: Khong gc') tai liéu péo thé hién tai
thot diém lap di chiic ba Nguyén Thi A khong minh man, han ché nang luyc hanh
Vi,

- Vé tu cach nhan ching cua ba Lién, o6ng ST: Khong c6 tai liéu nao ching
minh 6ng Si, ba Lién c6 quyén loi lién quan dén di chuc.

Do do, dé nghi Hoi dong xét xir phuc tham khong chap nhan khang cdo cia
ba Nguyen Thi Vi T va gilt nguyén ban an so tham.

NHAN PINH CUA TOA AN:

[1] Vé tinh hop phap cta don khang cdo: Pon khang cdo ciia bd Nguyén
Thi Vii T 1am trong han luat dinh. Ba Nguyén Thi Vii T sinh nim 1953 1a ngudi
cao tudi nén dugc mién ndp tam Gng an phi dan su phic tham. Do d6, don
khang céo ctia ba Nguyén Thi Vii T du diéu kién dé thu Iy va xét xtr theo trinh tur
phuc tham.

[2] V& quan hé phap luat va tham quyén giai quyét vy an: Ba Nguyén Thi
Vii T khoi kién yéu cau tuyén bd Vin ban _cong chung s6 006069 ngay
30/6/2016, do Vin phong Cong ching Nguyén Hong H ching nhin ngay
30/6/2016 v6 hiéu. Trong vu 4n ndy c6 mot sé ngudi cd quyén loi, nghia vu lién
quan cu tra tai nudce ngoai. Do d6, Toa 4n nhan dan Thanh phd H6 Chi Minh thu
ly, xet xtr va xac dinh quan h¢ phap luat c6 tranh chap “Tranh chép lién quan
dén yéu cau tuyén bd vin ban cong chimg vo hiéu” 14 c6 cin cu, phu hop voi
quy dinh tai khoan 11 Diéu 26, khoan 3 Diéu 35, Diéu 37 B luat TH tung dan
su nam 2015.

[3] ’Vé viéc xdc dinh phéap luat ndi dung dugc ap dung: Van ban cong
chimg s6 006069 dugc cong chung ngay 30/6/2016 la trong thoi diem B¢ luat
Dan sy nam 2005 ¢6 hi¢u luc. Do d6, ban an so tham xac dinh phap luat ndi
dung duoc ap dung la B luat Dan sy nam 2005 1a c6 can cu, ding phap luét.

[4] Vé ndi dung khang cao ctia ba Nguyén Thi Vii T, nhan thay:

[4:.1] Cac ndi dung sau dy do cac duong sy déu thira nhan nén day la cac
tinh tit, sy kién khong phai ching minh theo quy dinh tai khoan 2 Diéu 92 Bo
luat T6 tung dan su: Can nha 29B Phan Xich Long, Phuong 3, Quan P, Thanh
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phé HO Chi Minh (sau ddy goi tat 1a Nha s6 29B Phan Xich Long) dd dugc
UBND Quén P cip gidy ching nhan quyén st dung dét, quyén s hiru nha ¢ va
tai san khac gin lién véi dat sb BE 857986 ngay 09/12/2011 cho ba Nguyén Thi
A tai thoi diém hién nay chi c6 minh 6ng Nguyén Vinh Q 1a chi ho dang truc
tiép & va quan 1y; ba Nguyén Thi A trude khi 1ap di chiic khong tu tay viét dugc.

[4.2] V& viée x4c dinh tinh trang strc khoé, tinh than ctia ba Nguyén Thi A
tai thoi diém cong chimg, viéc giam dinh strc khoé ctia ba Nguyén Thi A:

Tai cap so tham, ba Nguyen Thi V@i T cung cap cac chimg cir nhu két qua
do dién tim chan doan, phiéu siéu am, cac toa thudc thé hién ba Nguyén Thi A
c6 di kham tai Trung tdm y khoa Phudc An vao cac nim 2014, 2015. Ba Nguyén
Thi Vii T ciing cho rang ba Nguyén Thi A di chét 1am sang tir ngdy 25/6/2016
dén ngay 10/7/2016 nén di chic cong chimg ngay 30/6/2016 1a khong co gia tri.
Xét thdy, cac ching ¢t ma ba Nguyén Thi Vii T cung cdp néu trén chi 1a nhiing
két qua siéu am, chuan doan, ké toa nham diéu tri bénh cho ba Nguyén Thi A;
Trung tdm y khoa Phudc An 1a co sé khdm chira bénh tu nhan khong két luan va
cling khong c6 tham quyén dé két luan rang bénh cta ba Nguyén Thi A 1a man
tinh, s& co di ching lam ba Nguyén Thi A mét niang luc hanh vi.

Theo Bénh an ctia Bénh vién nhan dan Gia DPinh va cong van tra 101 ngay
11/01/2021, thi ba Nguyén Thi A nhap vién ngay 02/5/2016 xuat vién ngiy
07/5/2016, thoi diém vao vién tinh tiép xuc dugc tra 15i cac cAu hoi thong
thuong, bénh vién chi dinh mo nhung ong Nguyén Vii S 1a nguoi yéu cau dua ba
Nguyén Thi A vé nha va ciing khong c¢6 chimg cir ba Nguyén Thi A chét 1am
sang hon mé nhu ba Nguyén Thi Vii T, 6ng Nguyén Vinh Q néu ra.

Luat Cong ching nim 2014 va cac vin ban huéng dan thi hanh khong quy
dinh bat budc phai c6 gidy ching nhan y khoa d6i voi nguoi dé lai di chuc tai
thoi diém lap di chuc. Do do, y kién cua ba Nguyen Thi Vi T cho rang ba
Nguyén Thi A bi bénh nam mét chd phai can co gidy xac nhan ctia Hoi dong y
khoa khi 1ap di chuc 1a khong c6 cin cir dé chdp nhan.

TU nhitng phan tich trén day c6 du can ctr ge chimg minh tai thoi diém
Cong ching vién chirmg nhan di chuc cua ba Nguyeén Thi A (ngay 30/6/2016) thi
ba Nguyén Thi A c6 day du nang lyc hanh vi.

[4.3] Vé ¥ kién ctua ba Nguyén Thi Vii T cho rang 6ng Khau Vin S, ba
Tran Thi Thiy Lién khong khach quan khi 1am chtng; ho va chir 16t ctia ba Lién
khong dung; ba Nguyén Thi Vii T 1a ngudi giam ho cho ba Nguyén Thi A; ba
Hiéu c6 hanh vi nguoc ddi ba Nguyén Thi A trudc khi 1ap di chic ngay
30/6/2016, nhan thay:

Ong Si, ba Lién 1a ngudi c6 du ning luc hanh vi, khong phai 1a nguoi thira
ké theo phap luét, theo di chic cua ba Nguyen Thi A va ciing khong phai la
ngudi ¢6 quyén loi, nghia vu lién quan dén di san cua ba Nguyen Thi A. Pong
thoi, ngoai 10 trinh bay ra, ba Nguyén Thi Vii T khéng cung cap dugc chimg clr
chirng minh 6ng Si, ba Lién ¢6 vu 1¢i, khong khach quan trong viéc lam ching.
Viéc ong Si nhan uy quyén theo Gidy iy quyén dau tién cta ba Giang Phuong
Nguyén c6 xac nhan chit ky cia Lanh sy quan Viét Nam thang 10 nam 2016, thé
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hién 6ng ST chi quen ba Giang, ba Hiéu sau thoi diém 1am chimg tai di chuc. Do
do, viéc ong Si, ba Lién lam ching 1a phu hop véi quy dinh tai Biéu 654 B4 luat
Dan su nam 2005.

Tai ban di chic cua ba Nguyén Thi A rd rang c6 su sai sot vé ho va chix 16t
cua ba Lién. Tuy nhién, hd so cong ching co thé hién 16 nam sinh, dia chi, s6
chtrng minh nhan dan ctia ba Lién. Do d6, nhitng sai sot ndy khong lam thay ddi
y chi cia ba Nguyén Thi A trong viéc dinh doat di sin cua minh va viéc sira
chita nhitng 161 k¥ thuat nay 1a phu hop véi quy dinh tai Piéu 50 Luat Cong
chung nam 2014.

Ba Nguyén Thi Vi T khong cung cép duoc chimg ctr chimg minh ba Hiéu
c6 hanh vi nguoc dai ba Nguyén Thj A va ba Nguyen Thi Vi T 1a nguoi gidm
ho cho ba Nguyen Thi A nén Toa én cap so tham can clr vao cac chimg ctr ¢6
trong hd so dé giai quyét vu an 1a ¢ can ct, pht hop véi quy dinh tai khoan 4
Diéu 91 Bo luat T4 tung dan su.

[4.4] V& hd so cong chimg di chuc s 006069 ngay 30/6/2016 cua Vin
phong Coéng chung Nguyén Hong H: Ho s0' cong chung co day du cac tai lidu
nhu: Pon yéu cau cong chung; Phiéu yéu cau cong ching tai nha cua ba Nguyén
Thi A, déu c6 diu lan tay diém chi ciia ba Nguyén Thi A; Gidy ching minh
nhan dan cua ba Nguyén Thi A; SO ho khau gia dinh ba Nguyén Thi A; Ban
chinh gidy ching minh quyén so hitu nha ¢ dat 6. Céc tai liéu nay, cung viéc
tién hanh cong chumg tai nha, viéc diém chi la phu hop véi yéu cau tai Piéu 40,
Diéu 44, Piéu 48 Luat Cong chung 2014 va Diéu 656 Bo luat Dan sy nim 2005.

[4.5] Vé tu cach ciia Cong chung vién, hinh thirc va nodi dung di chuc sb
006069 ngay 30/6/2016:

Ong Nguyén Hoéng H dugc b6 nhiém 1a cong chimg vién, dugc phap luat
quy dinh chiu trach nhiém vé 101 chiing ctia minh theo quy dinh tai diéu 46 Luat
Cong ching ndm 2014.

Di chiic cia ba Nguyén Thi A duoc 1ap bang vin ban, duoc nguoi ¢ tham
quyén cong chimg, c6 diém chi cia ba Nguyén Thi A, c6 02 ngudi 1am chimg c6
du diéu kién da duoc phan tich tai muc [4.3], khong viét tat, co danh sb trang
day du, ngudi dé lai di chuc khong bi de doa, ép budc, di san dé lai thudc quyén
so hiru hop phap cta ba Nguyén Thi A, xac dinh cu thé di san va nguoi duoc
huong di san...Do dé, ¢ cin cir dé xac dinh di chuc s6 006069 ngay 30/6/2016
c6 hinh thirc va ndi dung phi hop véi quy dinh tai Diéu 649, Diéu 653 Bo luat
Dan su 2005.

[4.6] V& ngudn gbc di san va cac sy kién phéap 1y thé hién y chi cua ba
Nguyén Thi A trong viéc dinh doat di san:

Nha s 29B Phan Xich Long dugc 6ng Nguyén Vian K, ba Nguyén Thi A
mua lai ctia dng Nguyén Vinh Q va ba Pao Thi Hoai Thu (vo cii ong Nguyén
Vinh Q) voi gia 74 lugng vang SJC. Phan cua ong Khang, ba Nguyen Thi A 24
lugng, phan cua ba Quynh, ba Giang 50 luong theo gidy cam két ngiy
06/4/2001. Tai Gidy xac nhan ngay 03/8/2001, ba Thu ciing xac nhén diéu nay.
Sau khi c6 gidy ching nhan, ngay 12/7/2002, ba Nguyén Thi A va dng Khang
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1ap di chic dé lai cin nha 29B Phan Xich Long cho ba Quynh va ba Giang. Nhu
vay, xuit phat tr viéc ba Quynh, ba Giang c¢6 cong suc rat 1on trong viéc tao
dung nha s6 29B Phan Xich Long nén tir nam 2002, y chi cia 6éng Khang, ba
Nguyén Thi A d3 di chuc cin nha ndy cho ba Quynh va ba Giang. Viéc ong
Nguyén Vinh Q cho rang xic nhan cta ba Thu nhdm dé tranh chia tai san khi ly
hén 13 khong c6 can ctr d&é chap nhén.

[5] Tur nhitng phan tich néu trén, xét thiy nha s6 29B Phan Xich Long
thu¢c so hiru hop phap cua ba Nguyén Thi A. Ngay 30/6/2016, tai dia chi néu
trén, ba Nguyéen Thi A trong trang thai tinh than minh man, ¢6 02 nhan chimg la
ong Si, ba Lién, bang van ban ba Nguyén Thi A da 1ap di chuc dé lai can nha
nay cho ba Giang, di chic dugc cong chung dung quy dinh. C6 du can ctr phap
ly d€ xac dinh ban di chuc nay 1a hop phap. Do do, ban an so tham khong chép
nhén yéu cau khoi kién cua ba Nguyeén Thi Vi T la ¢ can cir, ding phap luat.
Tai phién toa phuc tham, ba Nguyén Thi Vi T khong xuat trinh dugc chimg ctr
nao moi, do d6 khang cao cua ba Nguyén Thi Va T la khong c6 cén cur dé chap
nhén. Can gitr nguyen ban an so tham nhu d€ nghi cua dai dién Vién kiém sat
nhan dan cap cao tai Thanh pho H6 Chi Minh tham gia phién toa.

[6] ~Vé an phi dan sy phuc thém: Ba Nguyén Thi Vii T 12 ngudi cao tudi nén
dugc mién an phi dan su phiac tham theo luat dinh.

[7] Cac quyét dinh khéc cua ban an so thim khong c6 khang cdo, khang
nghi, cé hi¢u luc phap luat ké tir ngay hét thoi han khang cdo, khang nghi theo
luat dinh.

Bo1 cac 1€ trén,

QUYET PINH:

Can ctr vao khoan 1 Diéu 308 Bo luat T tung dan sy nam 2015, stra d6i bd
sung nam 2017,

Khong Chép nhan khang céo cua ba Nguyén Thi Vii T. Giit nguyén Ban
an dan sy so tham s6 727/2021/DS-ST, ngay 21/5/2021 ctua Toa an nhan dan
Thanh pho HO6 Chi Minh.

_ Can cu khoan 3 Dicu 35, Diéu 37, kkhoan 4 Biéu 91, Biéu 147, kkhoan 2
bieu 227, bicu 228, khoan 2 Dicu 479 Bo luat To tung dan sy 2015;

Cin ctr vao cac Piéu 656, 657, 658, 659, 661 Bo luat Dan su;

Can ctr vao cac Diéu 40, 41, 44, 45, 46, 47, 48 Luat Cong ching 2014;

Cén ctr vao Nghi Quyét 326/2016/BTVQH14 ngay 30/12/2016 quy dinh vé
murc thu, mien, giam, thu, nép, quan ly va st dung an phi va ¢ phi Toa an,

[1] Khong chap nhan yeu cau khoi kién cua ba Nguyen Thi Vii T, vé viéc
y&u cau tuyén bb Di chlic ngay 30/6/2016 cua ba Nguyén Thi A sinh nam 1929
lap tal‘nha 29B (s6 mai 1a 399/1) Phan Xich Long, Phuong 3, Quén P, Thanh
phd HO6 Chi Minh dugc Van phong Cong chang Nguyen Hong H chiing nhan s6
006069, quyéen so 06 TP/CC-SCC-HDDS ngay 30/6/2016 la vo hiéu.
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[2] V& an phi dan sy phic thim: Mién an phi dan sy phic tham cho ba
Nguyén Thi Vi T.

[3] Cac quyét dinh khac cua ban an so tham khéng cd khang céo, khéang
nghi, c6 hiéu luc phap luat ké tir ngay hét thoi han khang céo, khang nghi theo
luat dinh.

Truong hop ban an, quyét dinh dwogc thi hanh theo qui dinh tai Didu 2 Luat
Thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an
dan su c6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, tu nguyen
thi hanh &n hodc bi cudng ché thi hanh 4n theo qui dinh tai cac Piéu 6, 7va 9
Luat Thi hanh an dan sy; thoti hi€u thi hanh an duoc thuc hién theo qui dinh tai
Diéu 30 Luat Thi hanh 4n dan su.

[4] Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Noi nhin: , TM.HQI PONG XET XU PHUC THAM
- Téa éin nhén dan t6i cao; THAM PHAN-CHU TQA PHIEN TOA
- VKSND cap cao tai TP.HCM;

- TAND Thanh phé H6 Chi Minh;

- VKSND Thanh ph H6 Chi Minh;

- Cuc THADS Thanh phé H Chi Minh;
- Duong su;

- Luu (3), 21b (An HQ). (Pi k)

Vo Van Khoa
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