TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Poc 1ap - Tw do - H1

Ban an s6: 549/2020/HS-PT
Ngay 21 - 9 - 2020

, _ NHAN DANH )
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm gom cé:

Thdam phdn - Chii toa phién toa: ~ Ba Tran Thi Thu Thuy;
Cdc Tham phan: Ong Lé& Thanh Vin;
Ong Pham Cong Mudi.

- Thuw ky phién toa: Ba Ho6 Diéu Thiy - Thu ky Toa an nhan dan cap cao
tai Thanh pho H6 Chi Minh.

- Dgi dién Vign Kiém sdt nhéan dén cap cao tgi Thanh phé Ho Chi Minh
tham gia phién toa: Ong Tran Ngoc Bam - Kiém sat vién.

Ngay 21 thang 9 nam 2020, tai tru s¢ Toa an nhan dan cap cao tai Thanh
phd Ho Chi Minh xét xir phtic tham vu an hinh sy thy 1y s6 161/2020/TLPT- HS
ngay 27 thang 5 nam 2020 d6i véi bi cdo Nguyén Tuén Th; do c6 khang cao cua
bi cao d6i v6i Ban an hinh sy so tham s6 70/2020/HS-ST ngay 16 thang 4 nam
2020 ctia Toa an nhan dan Thanh phé HO Chi Minh.

- Bi cao:

Nguyén Tuan Th, giéi tinh: nam; sinh ngay 15/5/1981 tai Thanh phd Ho
Chi Minh; Thuong tra: 4p D, x4 L, huyén C, tinh Long An; Chd ¢: Can ho sd
19.12.HQ2 va 11.10.HQ2 chung cu H, thudc t6 2, 4p 3, xa A, huyén B, Thanh
phé H6 Chi Minh; Can ho D8.11 chung cu H1, thudc 4p 3, xa B1, huyén B,
Thanh phé H6 Chi Minh; qudc tich: Viét Nam; dan toc: Kinh; ton gido: Khong;
trinh d6 hoc van: 6/12; nghé nghiép: Khong; con éng Nguyén Chiéu H va ba
Nguyén Thi M; anh, chi, em: c6 01 nguoi (sinh nam 1985); ¢6 vo la Phung

Ngoc H (sinh ndm 1982) va 02 con (Nguyen Tuan Ph, sinh nim 2008 va
Nguyén Hoan Thién A, sinh nam 2017); Tién sy: khong;

Tién 4an: Theo Ban 4an hinh sy so thdm sé 34/2010/HSST ngay
27/01/2010, Toa &n nhan dan Thanh phd H6 Chi Minh xt phat bi cdo Th 10 nim
t0 vé toi “Co y gay thuong tich”, ngay 02/9/2016 chip hanh xong hinh phat, cac
quyét dinh khac da chap hanh xong.

Nhan than: Ngay 06/10/2004, bi Uy ban nhan dan Thanh phd H6 Chi



Minh ap dung bién phap xur Iy hanh chinh dua vao co s6 giao duc, thoi han 24
thang, da chap hanh xong.

Bi cdo bi tam giam tir ngay 24/4/2019. (c6 mat)

- Nguoi bao chita cho bi cdo: Luat su VO Cat T — Poan Luat su Thanh
pho H6 Chi Minh.

(Trong vu dn con c¢6 02 nguoi cé quyén loi, nghia vu lién quan khéng
khang cado, khong lién quan dén khang cao, Toa an khong triéu tap)

NQI DUNG VU AN:

Theo cac tai liéu co6 trong ho so vu an va dién bién tai phién toa, ndi dung
vu an duoc tom tat nhu sau:

Luc 19 gio 30 phut, ngay 24/4/2019, tai sanh HQ2 chung cu H, t6 2, ap 3,
x4 A, huyén B, Thanh phé H6 Chi Minh, Phong Canh sat diéu tra toi pham vé
ma tiy, Cong an Thanh phé HO6 Chi Minh bat quéa tang Nguyén Tuan Th dang
trén duong di ban ma tiy. Thu gitt cia Th 01 tai nylon chira chat bot nén dang
khéi hinh chit nhat, bén ngoai boc nylon mau xanh dé trong tai xach mau den
dang deo trén nguoi. Két qua giam dinh 1a ma tiy o thé ran, c6 khéi luong
354,16gam, loai Heroine.

Vao luc 00 gio 00 phat; 02 gio 30 phut va 05 gio 00 phut, ngay 25/4/2019,
Co quan Canh sat diéu tra (PC04), Céng an Thanh phd H6 Chi Minh tién hanh
kham xét khan cdp noi ¢ cua Th tai cac dia chi: cin ho s 19.12.HQ2 va
11.10.HQ2, chung cu H, thudc t6 2, ap 3, xa A, huyén B, Thanh phd H6 Chi
Minh; cin ho s6 D8.11 chung cu H1, thudc 4p 3, xa B1, huyén B, Thanh phd Hb
Chi Minh phat hién, thu giir: 11 khéi hinh hop chi nhat, bén ngoai quan nylon
mau xanh, 07 khdi hinh hop chir nhat, bén ngoai quan nylon mau vang, 01 tay
nylon bén trong chira chat bot mau tring, két qua giam dinh 13 ma tiy & thé ran,
co tong khéi luong 7.236,86 gam loai Heroine; 03 goi nylon bén trong chira tinh
thé khong mau, két qua giam dinh 1a ma tay & thé ran, co tong khéi lugng
86,697 gam, loai Methamphetamine; 01 goi nylon chira tinh thé khong mau, két
qua giam dinh 1a ma tay & thé ran, c6 khéi luong 5,1903 gam, loai Ketamine; 06
g6i nylon chira tinh thé, két qua giam dinh c6 tong khoi luong 9.011,78 gam,
khong tim thay chat ma tay; 01 thung gidy hinh tru bén trong c6 01 géi nylon
chura tinh thé, két qua giam dinh c6 khéi lugng 18.000,32 gam, khong tim thay
chat ma tuay.

Tat cé s6 vat ching trén duoc gidm dinh thé hién tai cic ban Két luan
giam dinh 86 966, 967, 968, 969/KLGD-H ngay 07/5/2019 cua Phong k§ thuat
hinh sy (PC09), Cong an Thanh pho H6 Chi Minh.

Qua trinh diéu tra bj can khai nhan hanh vi pham td1 nhu sau:

Th bat dau hoat dong mua ban ma tay tir thang 02/2019 v&i mot ddi
tuong nit tén H (khong 6 lai lich). Sau d6, Th mua ctua H 08 banh Heroine gia
210.000.000 dong, Th tra trudc 200.000.000 dong. Khi giao Heroine cho Th, H
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con giao thém 03 goi ma tiy da va 01 goi Ketamine dé Th tim nguoi mua dé
ban. Sau khi nhan ma tay, Th mang vé noi & xay nhuyen 08 banh Heroine roi
tron vo1 bot uong tang co bép va s dung dung cu chuén bi sén ép lai thanh 21
banh Heroine cat gidu tai cac cin ho sb 19.12. HQ2 va 11.10.HQ2, chung cu H,
thuoc to 2, 4p 3, xd A, huyén B, Thanh phd H6 Chi Minh dé ban cho ngudi
khéc. Ngay 241412019, Th mang 01 banh Heroine di dé ban cho d6i tuong tén
Map (khong rd lai lich) thi bi phat hién, bat qua tang nhu néu trén, s6 ma tiy con
lai chua kip ban thi bi kham xét, phat hién, thu gitr.

Pbi v6i H 1a d6i tuong ban ma tay va M 1a dbi tuong mua ma tay cta Th,
do Th khai khong r6 lai lich, dia chi nén Co quan Canh sat diéu tra khong co6 co
so diéu tra, xac minh lam r dé xtr 1y.

DPéi véi Phung Ngoc H khai can hg 19.12.HQ2 Chung cu H, thudc t6 2,
ap 3, xd A, huyén B 13 do H mua cta Nguyén Thi HI, tra tai dudng N, t6 32,
khu phé 4, phuong B2, Quan 7, Thanh phd Ho Chi Minh vao ngay 29/3/2019
voi gia 1a 990.000.000 déng, khi mua chi HI ¢6 lam gidy Uy quyén toan phan,
1ap di chuc va 1ap bd vi bang giao quyén so hitu cin ho trén cho chi H. Viéc chi
H mua can ho trén Nguyén Tuan Th khong biét. Sau khi mua cin ho trén, thi
vao dau thang 4/2019, H da cho mot nguoi phu nit (khong rd lai lich) thué can
ho vaéi gid 3.500.000 déng/théng va nguoi phu nit d6 di tra trude 05 thang tién
thué nha va tién dit coc mot thang. Khi cho thué H ¢6 1am hop dong thué nha
viét tay giita hai ngudi nhung hién nay H da 1am mat hop ddng thué nha trén.
Pén khoang thang 5/2019, H 14y lai cin ho trén va don dd 1én &, dinh gip lai
nguoi phu nit thué nha dé tra lai tién, nhung dén nay chua gip lai ngudi phu nit
thué nha. Ddi véi viéc Nguyén Tudn Th hoat dong mua ban ma tiy thi H khéng
hé biét.

Péi véi Thai Thi O, theo cac ban tu khai, bién ban ghi 101 khai vao cac
ngay 24/4/2019 va 25/4/2019 da thé hién O khong biét Th lam cong viéc gi, O
c¢6 hoéi Th nhung Th khdng ndi, Th chi néi véi O 1a Th ghi dé, thau bong da, cho
vay tién. Pong thoi O ciing ¢ biét nhimg vat dung Th dé tai can ho s6 D8.11
chung cu H1, thudc ap 3, x& B1, huyén B, Thanh phé H6 Chi Minh nhung O
khong biét bén trong c6 chira ma tay va O ciing khong md nhing vat dung nay
ra xem. Viéc hoat ddng mua ban ma tiy cua Th thi O khong biét va khong lién
quan.

Tai Bén dn hinh sy so thdm s6 70/2020/HSST ngay 16 thang 4 nam 2020,

Toa an nhan dan Thanh pho Ho Chi Minh da quyet dinh:
~ Can ctr diém h khoan 4 va khoan 5 Piéu 251; diém s khoan 1 Dicu 51;

diqém Wh khoan 1 Diéu 52; Diéu 40 cua BO luat hinh sy nam 2015, da duoc stra
doi bo sung nam 2017;

Xt phat bi cdo Nguyén Tuan Th Tur hinh vé to6i “Mua ban trai phép chat
ma tay”.

Buoc bi céo‘Ngu}fén Tuén Th phai ndp phat bo sung s tién 50.000.000
(n@m muoi triéu) dong dé sung quy nha nudc.
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Ngoai ra, ban an so tham con tuyén vé xur ly vat ching, an phi va quyén
khang céo vu an theo luat dinh.

Ngay 22/4/2020, bi cdo Nguyén Tudn Th c6 don khang céo xin giam nhe
hinh phat.

Tai phién toa phtic tham, bi cdo Nguyén Tuan Th van giit nguyén yéu cau
khang céo.

Pai dién Vién kiém sat nhan dan cé\p cao tai Thanh phé HO Chi Minh phat
biéu quan diém vé viéc giai quyét vu an: Toa an cdp so thdm xét xir bi céo
Nguyén Tuan Th pham t6i “Mua ban trai phép chat ma tay” 1a dung nguoi, dung
to1. Bi cao mua ban ma tuy voi kh01 luong 16n, bi cdo c6 nhan than xau, co tién
an chua duoc x6a an tich ma tiép tuc pham t01 ddc biét nghiém trong. Qua trinh
xét Xt bi cao khong co thai do thanh khan khai bao. Toa 4n cap so tham xir phat
bi cao Tur hinh la phu hgp, twvong xtmg v&i1 hanh vi pham td1 ctua bi cdo. Tai
phién toa phuc tham, bi cdo khang cdo cho rang bi cdo khong pham tdi “Mua
ban trai phép chat ma tay”, s6 lugng ma tiy thu giit duoc 1a do bi cdo giir gitim
nguoi tén H nhung khong co tai liéu, chimg ctr chimg minh. Do d6, khang céao
ctia bi cdo 1a khong c6 co sé chap nhan. Pé nghi Hoi dong xét xtr khong chap
nhan khang cdo cua bi cao, gilt nguyén ban an so tham.

Ngudi bao chira cho bi cdo trinh bay: Luat su déng ¥ vé toi danh ma cap so
tham d3 xét xtr ddi v6i bi cdo; tuy nhién dé nghi Hoi dong xét xir xem xét dén
hoan canh gia dinh bi co c6 02 con nhé can chiam soc; qua trinh diéu tra ciling
da khai nhan hanh vi pham t01; gia dinh bi cdo c6 ba ndi1 1a me Viét Nam anh
hung dé giam nhe hinh phat cho bi c4o, cho bi c4do co hoi dé 1am lai cudc doi.

NHAN PINH CUA TOA AN:

[1] Can ct&r vao cac tai li¢u, chiing ctr c6 trong ho so vu an, c6 du co s&
xac dinh:

Ngay 24/4/2019, Phong Canh sat diéu tra toi pham vé ma tay Cong an
Thanh phd H6 Chi Minh bat qua tang bi cao Nguyén Tuén Th thuc hién hanh vi
mua ban trai phép 354,16g ma tiy loai Heroin. Sau do, tién hanh kiém tra tai noi
& cta Nguyén Tuin Th, co quan diéu tra thu gitt dugc 7.236,86g ma tly loai
Heroine, 86,697g ma tay loai Methamphetamine va 5,1903g ma tay loai
Ketamine (theo Két luan giam dinh s6 966, 967, 968, 969/KLGDP-H ngay
07/5/2019 ctia Phong k¥ thuat hinh sy (PC09), Cong an Thanh phd HO Chi
Minh). Qua trinh diéu tra bj cao khai nhdn s6 lugng ma tiy néu trén bi cdo mua
ctia ngudi tén H (khong rd nhan than, lai lich) dé ban lai cho cac ddi tugng khac
kiém 10i.

Vé6i hanh vi néu trén, Toa 4n cap so thim xét xir bi cdo Nguyén Tuén Th
pham toi “Mua ban trai phép chit ma tay” theo diém h khoan 4 Diéu 251 Bo
luat hinh sy nam 2015, duoc stra d6i, bd sung nam 2017 1a c6 can cu, ding
nguoi, dung toi.



[2] Xét khang cdo cta bi cdo Nguyén Tuan Th:

Tai phién toa phtic thdm, bi cdo khang céo cho rang s lwgng ma tay thu
gilr tai nha 1a cua ddbi tuong tén H — ngudi thué nha cta bi cdo, bi cdo chi gitr
gium ma tly cho H chir khong thyc hién hanh vi buén ban ma tuy; 161 khai nhan
tai co quan diéu tra 1a do bi cdo mudn nhan toi thay H dé H lo cho gia dinh bi
c40. Hoi dong xét xtr xét thiy, cac can nha sb 19.12.HQ2 va 11.10.HQ2, chung
cu H, thudce to 2, ép 3, xa A, huyén B, Thanh phé Hd Chi Minh thudc s& hitu cta
vo chong bi cdo. Bi cao khong cung cip dugc chimg cir chirng minh ¢6 viée cho
nguoi tén H thué nha, ciing nhu nhén than, lai lich ctia nguoi ndy. Ngoai sb
lwong ma tay thu gitr dugc thi co quan diéu tra con thu gitr cac vat dung sir dung
vao viéc xay nhuyén ma tay, tron bot va can ¢p thanh banh dé dem ban; cac vat
dung nay bi cdo va ngudi cd quyén loi, nghia vu lién quan ba Thai Thi O xac
nhan 1a cua bi cdo. Bi cdo phu nhan sb luong ma tay thu gitt tai nha khong phai
ctia bi cdo 1a khong c6 co so chap nhén.

Hanh vi pham t01 cua bi cdo 1a nguy hiém cho xa hoi, dd xam pham dén
su quan 1y doc quyén cua nha nudc vé chat ma tay, 1a nguyén nhan gay nén
nhiéu té nan xa hoi cling nhu céc loai to1 pham khéc. Do do, can phai xtr phat bi
c4o mirc hinh phat tuong xtmg dé gido duc bi cdo va phong ngira chung cho xa
hoi.

Bi cdo thuc hién viéc mua ban ma tuy vdéi khéi luong dac biét 16n
(7.591,02g Heroin, 86,6979 Methamphetamine va 5,1903g Ketamine), theo quy
dinh tai Nghi quyét s6 01/2001/NQ-HDTP ngay 15/3/2001 ctia Hoi dong Tham
phan Toa an nhéan dan toi cao thi phai ap dyng hinh phat Tt hinh. Ngoai ra, bi
40 12 ngudi c6 nhan than x4u, c6 01 tién an chua duoc xo6a an tich ma tiép tuc
pham t61 dac biét nghiém trong, thé hién ban than bi cao khong con kha nang cai
tao, gido duc. Toa 4n cip so tham xtr phat bi cdo murc hinh phat cao nhat 1 phu
hop, twong xtmg véi tinh chat va hau qua hanh vi pham tdi bi céo giy ra.

Tu nhimg phan tich trén, Ho1 dong xét xir xét thay khang cdo cua bi céo
khong cé co so chap nhan, can gilt nguyén ban an so tham.

bé nghi cua dai dién Vién kiém sat nhan dan cap cao tai ‘Tha‘mh phé Ho
Chi Minh tham gia phién toa phu hgp v6i nhan dinh ciia Hoi dong xét xir nén
duoc chap nhan.

[3] Do khang cdo khong duoc chap nhan nén bi cio Nguyén Tuan Th phai
chiu &n phi hinh sy phuc tham.

[4] Céc phan quyét dinh khéc cta ban an so tham khong c6 khang cao,
khang nghi c¢6 hi¢u luc phap luat ké tir khi hét thoi han khang cao, khang nghi.

Vi cac 1€ trén,

QUYET PINH:

Can ct diém a khoan 1 Diéu 355, Diéu 356 Bo luat to tung hinh sy nam
2015,



Khong chap nhan khang cdo cua bi cao Nguyén Tuan Th. Gilt nguyén
Béan an so 70/2020/HS-ST ngay 16 thang 4 ndm 2020 cua Tda an nhan dan
Thanh pho H6 Chi Minh.

Tuyén bd bi cdo Nguyén Tuin Th pham t6i “Mua ban trai phép chit ma
tay”.

, Can cur diém h khoan ‘4 va khoéan 5 Diéu 251; diém s khoan 1 Diéu 51;
diqém qh khoan 1 Diéu 52; Diéu 40 cua B luat hinh sy nam 2015, da duoc stra
do6i bod sung nam 2017;

Xt phat bi cao Nguyén Tuénq Th T hinh vé t6i “Mua ban trai phép chét
ma tuy”. Ti€p tuc tam giam bi cdo d€ dam bao thi hanh an.

Buoc bi céo‘Nguxén Tuén Th phai ndp phat bo sung sé tién 50.000.000
(ndm muoi tri¢u) dong dé sung quy nha nudc.

Céc phan quyét dinh khac cua ban an so tham khong c6 khang céo, khang
nghi c6 hi¢u luc phép luat ké tir khi hét thoi han khang céo, khang nghi.

~ Bicao Nguyén Tuan Th phai chiu 200.000 déng an phi hinh sy phuc
tham.

_ Trong thot han 07 ngay ké tir ngay tuyén an, bi cdo Nguyén Tuan Th dugc
quyén gui don dén Chu tich nudc Cong hoa xa hoi chu nghia Viét Nam dé xin
an gidm an tu hinh.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

CAC THAM PHAN THAM PHAN — CHU TQA PHIEN TOA

Pham Cong Muoi Lé Thanh Van Tran Thi Thu Thiy



