TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH DPAK NONG Doc 1ap - Tu do - Hanh phiic

Bén 4an sb: 53/2020/DS-PT
Ngay 25/11/2020
“V/v tranh chdp hop dong gia cong”

] ~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PAK NONG

- Thanh phéin Hpi dong xét xir phiic thdm gom co:
Tham phdn - Chii toa phién tda: Ba Pham Thj Thong;
Cac Tham phan: Ong Nguyen Xuan Chién;
Ong Luong Buc Duong.
- Thu ky phién toa: Ba Truong Thi Thuy — la Thu ky Toa an nhan dén tinh
bak Nong. . ] A
_ - Dgi di¢n Vign kiém sdt nhdn din tinh Pak Nong tham gia phién toa: Ong
Tran Manh Tu - Ki€m sat vién.
Ngay 25 thang 11 nam 2020, tai tru sO Toa an nhan dan tinh Dak Nong xét xir

phuc tham cong khai vu 4n thy 1y sé: 64/2020/TL DSPT ngay 19 thang 10 nam
2020 vé “Tranh chdp hop dong gia cong”.

Do ban an dan su so thém,sé: 19/2020/DS-ST ngay 15/9/2020 cua Toa an nhan
dan huyén K’ Rong N6, tinh Bak Nong bi khang céo.
Theo Quyét dinh dua vu an ra xet xu phiic tham s6: 65/2020/QD-PT ngay 03
thang 11 nam 2020. Giua cac duong su:
- Nguyén don: Ong Lé Vian Q - Co mat.
Dia chi: Thon N, xa N1, huyén K, tinh Pak Nong.
- Bi don: Ong Nguyén Minh T - C6 mit. ,
Dia chi: Thon N, xa N1, huyén K, tinh Pak Nong.
- Nguoi ¢é quyén loi, nghia vu lién quan: Ba Tran Thi Thu T- C6 mit.
Dia chi: Thon N, xa N1, huyén K, tinh Dak Nong.
- Ngwoi khdng céo: Nguyén don 6ng Lé Vian Q va bi don 6ng Nguyén Minh T.
NOI DUNG VU AN:
Theo don khéi kién ngay 06/11/2019 va qud trinh gidi quyét vu dn Nguyén
don ong Lé Van Q trinh bay:
Vao nam 2015, 6ng Q lam nha tai thon N, xa N1, huyén K. Ngay 15/4/2015,

ong Q ¢6 ky hop dong thué khoan véi 6ng Nguyen Mlnh T vé viéc giao khoan cho
6ng T thi cong phan mdc 1am cira chinh, cira s0, toan bo sd tién cong, quy cach, khoi
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lugng thuc hién dugc ghi trong hop dong Sau khi ky hop dong 6ng T da thyc hién
1am 22 bo ctra va dugc éng Q tra tién cong. Ong Q con no cua ong T tién cong 13
1.500.000 dong.

Tuy nhién, dén khi vao bo cira chinh (cira phong khach) thi 6ng T da cb tinh
lam hu hong, do d6 hai bén c6 xay ra x6 sat voi nhau thi dugce cong an xa N1 moi
hai bén 1én 1am viéc. Tai budi 1am viéc gita 6ng Q va éng T di thoa thuan éng T cO
trach nhiém khic phuc nhitng phan c6 thé khic phuc dugc, phan nao khong khéc
phuc dugc thi ong T phai cé trach nhiém boi thu’(‘)’ng gd cung loai véi loai gd ma gia
dinh ong Q giao cho 6ng T lam. Tuy nhién, 6ng T khong thyc hi¢n nhu da thoa
thuén, nén 0ng Q 1am don khdi kién yéu cau Toa 4n budc 6 ong Nguyén Minh T phai
bdi thuong bo cira chinh véi tong so tién 1a 25.000.000 dong, trong d6 tién gd 1a
20.400.000 dong; tién ban 1&: 500.000 dong; tién PU, gidy nham: 1.000.000 dong;
tién cong thg moc 1a 3.150.000 dong.

Tai budi hoa giai ngay 27/8/2020 va tai phién toa so thim 6ng Q thay doi vé
murc boi thudng d6i voi bo cira chinh yéu cau ong T phai boi thuong tong sb tién 1a
14.512.000 dong, trong do tién gb: 9.862.800 dong; tién ban 18: 500.000 dong; tién
PU, gidy nham: 1.000.000 dong; tién cong tho moc 1a 3.150.000 dong.

Ngoai ra 6ng Q con thué 6ng T 1am lan can trén gac limg, phan gb do 6ng Q
cung cap va tra tién cong tho moc cho 6ng T. Do 6ng T lam khong dung quy cach,
lan can cac moi ndi bj hé khong an khép véi nhau, tay vin bi hyt khoang 20cm. do
d6, dén ngay 12/02/2020, 6ng Q lam don khoi kién bo sung yéu cau ong T phai c¢6
trach nhiém boi thudng b lan can cla gac ltmg voi téng s tién 1a 9.576. 000 ddng.
Tuy nhién, tai phién toa so tham 6ng Q thay ddi noi dung khaoi kién chi yéu cau ong
T phai. boi thuong s6 tién 5.976.000 dong, trong d6 tién gd 1a 4.476.000 dong, tlen
PU, gidy nham, 4c viét, dau bong 1.500.000 d6ng.Tong cong toan bd 6ng Q yéu cau
6ng T phai boi thuong 1a 20.488.000 dong.

Ong Q cho rang 6ng T ¢b ¥ khéc hai vét khic vao bd ctra chinh cua gia dinh
6ng theo thudc L Ban thi pham vao hai chit “Ly huong” va “Tu biét” khién gia
dinh 6ng Q khong phat trién duoc kinh té, 1am in khong thuan loi, gdy tam 1y hoang
mang cho gia dinh ong.

Bi don éng Nguyén Minh T trinh bay: Ong T thira nhan vao ngay 15/4/2015
6ng co ky hop dong thué khoan voi ong Lé Vian Q, ndi dung nhu ong Q trinh bay
trén 1a dang. Ong T chiu trach nhiém thi cong diing thoi han, dung chat luong, k§
thuat, my thuat theo ho so thiét ké. Ong T da thyc hién theo dung k¥ thuat cling nhu
tho1 gian hoan thanh cong viéc ma hai bén da thoa thuan.

Tuy nhién, khi 1ip bd ctra chinh (ctra phong khach) thi canh cira bén trai
hudng tir ngoai vao bi lem vao Imm x 10mm, canh cira ¢6 hai dau khic trén 1a do
16i k¥ thuat trong qua trinh 1am, chir 6ng Tué khong cb tinh yém bua 1én cira nha
6ng Q. Ong T thira nhan c6 mot phan 13i cua dng trong qua trinh thi cong bo cira
chinh, 1am mét tham my cua bg ctra.
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Pbi voi lan can trén gac limg khi 6ng Q hop dong véi éng T (hop dong
miéng), thi ong T yéu cau ong Q phai cung cép gb dung quy cach dai 2m, day 7cm,
rong 20cm phai c6 04 céy co kich thudc nhu vay thi 6ng T mai thue hién dugce. Tuy
nhién, 6ng Q khong cung cap duogc s6 luong gb nhu ong T yéu cdu ma cung cap
dugc 02 cay xa go loai rong 10cm, day Scm dai 4m, dong thoi lay thém goé ngoai
vuon va chuong heo vao dé 1am, 6ng Q ndi 1am tam dung trong tét réi qua ndm mua
0 khac dé 1am lai.

Do d6, 6ng Q khai kién yéu cau ong T phai bdi thuong bo cira chinh 1a
14.512.000 dong, thi 6ng T khong chap nhan, ong chi chap nhan khac phuc phan 15i
tai bo ctra chinh vi 16i ndy c6 thé khic phuc duoc, con déi voi lan can trén gac limg
ong Q yéu cau boi thudng 5.976.000d, viéc nay 6ng T khong co 16i nén khong chap
nhan boi thuong.

Tai ban an dan sy so thdm sﬁ: 19/2020/DS-ST ngay 15/9/2020 cta Toa an
nhan dan huyén K’Rong N6 da quyét dinh:

Chép nhan mot phan yéu cau khoi kién caa ong Lé Vin Q.

Budc ong Nguyén Minh T phai boi thuong cho 6ng Lé Van Q gia tri lan can
gac lung bi hu hong véi so tien 1a 5.976.000 dong, trong do tien go 4.476.000 dong,
tien Pu, gidy nham, oc vit, dau bong 1.500.000 dong.

Budc dng Nguyén Minh T phai boi thudng cho dng Lé Vin Q Y% gié tri clia bd
ctra chinh 1a 5.681.000 dong.

~_ Khong chap nhan yéu cau ctia 6ng Lé Vin Q d6i véi gia tri bo cira chinh véi
sO tien 8.831.000 dong.

Ngoai ra, Toa an cap so thAm con tuyén vé chi phi xem xét thim dinh va dinh
gi4, an phi va quyén khang céao cua cac duong su.

Sau khi xét xtr so tham, ngay 23/9/2020, nguyén don 6ng L€ Van Q lam don

khang c40 mdt phan ban an so tham, yéu cau cip phuc tham xem xét lai d6i v6i yéu
cau boi thudng bo ctra chinh.

Ngay 28/9/2020, bi don 6ng Nguyén Minh T khang cao toan b ban an so
tham, khoéng chap nhan boi thuong bd cira chinh va phan lan can gac ling dong thoi

yéu cau cap phic thim budc 6ng Lé Vin Q phai thanh toan tong s6 tién ong Q con
no ong T 1a 11.300.000 dong.

Tai phién toa phuc tham, nguyén don giit nguyén yéu cau khoi kién, yéu cau
khang c4o, 6ng dé nghi 6ng T phai bdi thudng gia tri bd ctra chinh va phan lan can gac
limg bi hu hong khéng sir dung duoc, dong thoi yéu cau ong T phai thao d& phan lan
can gac ltrg va bo ctra chinh ra khoi vi tri can nha cta gia dinh 6ng Q, giao cho 6ng T
duogc toan quyén so hiru, dé gia dinh ong mua gb vé 1am lai.

Bi don van giit nguyén yéu cau khang céo va 10i khai nhu trong qua trinh giai
quyét tai cdp so tham. Ong T cho rang ong Q con no tién cong lam ban tho 14
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1.000.000d; khung chong trom 4.500.000d; 03 khung ngoai da 1am nhung khéng st
dung 1a 1.300.000d; tién cong ctra chinh con lai 1.500.000d; tién trong hop dong
3.000.000d. Téng cong 1a 11.300.000d, yéu cau dng Q phai tra cho ong.

~Dai dién Vién kiém sat nhan dén tinh Pik Nong phat biéu y kién: Nguoi tham
gia to tung va nguoi tién hanh t6 tung da thyc hién ding quy dinh cua Bo luat T6
tung Dan su tai Toa &an cap phuc tham.

Vé ndi dung: Sau khi phén tich, danh gia cac ching cir c6 trong hé so, két qua
tra}nh tung tai phién toa, dé, nghi Hoi dér}g xét xur can cu khoan 1 Biéu 308 cua Bo luat
T6 tyng dan sy. Khong chap nhéan yeéu cau khang cao ctiia nguyén don ong Lé Van Q va
bi don 6ng Nguyén Minh T. Git nguyén ban an so tham so: 19/2020/DS-ST ngay
15/9/2020 cta Toa an nhan dan huyén K’Rong N0, tinh Bak Nong.

NHAN DINH CUA TOA AN:

Xét yéu cau khang cdo ciia Ong Lé Vin Q, 6ng Nguyén Minh T, cin cir vao cic
chung cw, tai liéu c6 trong hd so vu an, két qua tranh tung tai phién toa, Hoi dong
xét XU xét thay:

[1]. Vé thu tuc t6 tung: Pon khang cdo cua 6ng Lé Van Q, 6ng Nguyén Minh
T lam trong thoi han luat dinh, da ndp tién tam tng an phi phdc tham 1a dtng phap
luat.

[2]. V& ndi dung:

[2.1]. Xét yéu cau khang cdo ciia 6ng Lé Vin Q ddi véi yéu cau boi thuong
toan bo ctra chinh, Hoi dong xét xir xét thay: Tai Diéu 4 cia Hop dong da ghi: Trach
nhiém cta bén B (6ng T) “thi céng dam bdo chdt leong, kj, my thudt theo hé so ban
Vvé thiét ké thi cong va yéu cau my thudt ciia tw van gidm sat; dam bdo tién dg hoan
thanh 120 ngay”. Ong T da lam xong tir nam 2015 va tam thoi 1dp rap dé cho mot
thoi gian ctra co rat méi lap rap chinh thirc. Pén nam 2019, 6ng T dén lap rap cira,
nhung do bi 16i k¥ thuat, nén canh ctra bi lem va c6 hai vét khic vao bd cira chinh
lam b cira mat tham my. Tai bién ban xem xét tham dinh tai chd ngay 24/3/2020
thé hién: Trén canh ctra chinh bén tay phai thé hién 02 vét khac, tinh tir mép trén cia
canh ctra kéo téi vét khic thi nhat dai 20,4 cm, tir mep trén cua canh cura kéo to1 vét
khéc thir hai dai 23,5cm. Ddi v6i canh cira chinh bén trong tay trai thé hién tai vi tri
6 khoa, tinh tir mép trén cua 6 khoa dén doan hé cao 0,8cm, tir mép dudi cua b khoa
dén doan hd dudi cao 3,6cm. Khi khép hai canh ctra chinh lai thi bén canh ctra chinh
bén phai c6 doan ho dai 37cm, ¢ vi tri ho to nhat dai 2,3cm (BL 84,85). Nhu vay,
day 1a do 16i k¥ thuat cia 6ng T gay ra 1am bo canh cira chinh mat tham m¥, nhin
vao ban anh thiy rang bo cira kho co thé khic phuc stra chita duge. Cap so tham
nhan dinh 6ng Q c6 mdt phan 161, nhung khong nhan dinh dng Q ¢6 13i gi trong viée
lam canh ctra bi 16i nhu trén, ma budc ong Q phai chiu thiét hai ’4 gia tri tai san cua
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b cira chinh 1a chua phi hop, nén can budc ong T phai boi thuong cho 6ng Q gid tri
bd ctra chinh 13 ¢6 can ca. Tuy nhién, 6ng Q yéu cau ong T phai bdi thudng bd cia
chinh 1 14.512.000 dong va lan can gac limg 1a 5.976.000 dong 1a khong c6 cin ct,
bai 18: Can ctr vao két qua tham dinh gia tai san thi bo ctra di ¢6 gia 9.862.800 dong;
bd lan can gd c6 gia 4.476.000 dong. Murc gia trén dd bao gdm hoa don ban hang,
gd va tién gia cong; chua bao gdm chi phi lap dat va cac phu kién kém theo nhu: 6
khoa, khod ... Toa an cép so tham budc ong T phai boi thudng thém tién Pu, gidy
nham, b¢ vit, dau boéng 1a khong c6 can cur. Mat khéc, cép so' thAm budc ong T phai boi
thuong cho 6ng Q Y gié tri bd cira chinh va toan bo gia tri phan lan can, nhung khong
tuyén giao % b cira chinh va phan gd lan can gac limg cho 6ng T duoc quyén str dung la
c6 phan thiéu sot, 1am anh hudng dén quyén loi hop phap ciia dng T.

[2.2]. D6i v6i yéu cau khang cdo ciia ong Nguyén Minh T vé bd cira chinh 1a
do 16i k¥ thuat rat nho co thé khic phuc dugc, Ho1 déng x¢&t xur xét théy, nhu da
nhan dinh & muc [2.1] néu trén thi day 1a do 16i k¥ thuat cia ong T gay ra lam bd
canh cira chinh mat thAm my, kho c6 thé khac phuc stra chita dugc. Do dé, khang
cua 6ng T ddi v6i ndi dung nay 1 khong co can cu.

[2.3]. Vé phan lan can: Ong T cho ring do 6ng Q d3 goi tho mdc khac dén
lam cau thang, sau d6 théo lan can dé lam lai nén mo1 bl hu hong, qua trinh giai
quyet va tai phién toa phuc tham o6ng T khong cung cap dugc tai ligu, chung cur gi
dé chimg minh vé ndi dung nay. Tai phién toa phtc tham, ong Q khang dinh phan
lan can gac ling gia dinh dng chua nghiém thu, nén khong c6 viéc ong nho thg khac
dén stra lai. Gia dinh 0ng c6 nho 6ng Nguyén Thanh M 14 ngudi cling thon dén lam
cau thang ma thoi. Tai Bién ban xem xét tham dinh tai chd ngay 24/3/2010 thé hién:
Lan can c6 chiéu dai 6,1m, tir nén nha dén tay vin trén cao 82cm, c6 22 xuc ti¢n cao
06¢m, hai dau try cao 98cm... Lan can khong chac chin, cac mdi ndi bi ho, tay vin
bi hut 18cm, khuc tién s6 22 bi bung ra (BL 84 85) Bién ban c6 chitr ky cua cac
thanh vién tham gia va cac bén duong sy, tai budi tham dinh 6ng T c6 mat nhung
cling khong c6 ¥ gi vé nguyén nhan lan can bi hong, nén khong c6 can cit cho rang
gia dinh 6ng Q thué tho khac vé lam hu hong phan lan can gac lung nhu 16i khai cta
ong T, nén khong c6 cin cir chap nhan. Tuy nhién, Toa an cép so tham budc ong T
phai boi thuong cho Ong gia tri phan lan can gac ling 1a 5.976.000d trong do co
1.500.0004 tién Pu, gidy nham, 6¢ vit, dau bong 1a khong phu hop voi ket qua tham
dinh gia ngay 10/8/2020. Do d6, c6 can cir chip nhan mot phan yéu cau khang cdo
cia 6ong T ddi voi ndi dung ndy, budc ong Tué phai bdi thuong cho 6ng Q
4.476.0004 1a phu hop.

[2.4]. Dbi voi tién cong: Ong T yéu cau ong Lé Van Q phai thanh toan cho
ong T 11.300.000 dong Xét thay, ndi dung nay trong qua trinh giai quyet VU an Ong
T khdng c6 don yéu cau phan t6 dé cap so tham giai quyet Do do, cap phiic tham
khong cd céan ctr dé xem xét giai quyét, 6ng T co quyén khai kién 6ng Q dé duoc
giai quyét bang vu 4n dan sy khac, nén khang co ctia ong T ddi v6i ndi dung nay la



khong c6 can ctr chap nhan.

[3]. Xét quan diém d& nghi cta dai dién Vién kiém sat nhan dan tinh Pak
NOnNg tai phién toa la chua phu hop.

[4]. Tt phan tich va nhéan dinh néu trén, Hoi ddng xét xtr xét thiy can chap
nhan mot phan yéu cau khang c4o cua nguyén don 6ng Lé Vin Q va mot phan yéu
cau khang c4o cua bi don 6ng Nguyén Minh T. Sira ban an so tham s6: 19/2020/DS-
ST ngay 15/9/2020 cua Toa an nhan dan huyén K’Réng N6 theo hudng nhu da phan
tich & trén.

[5]. Vé an phi dan sy phuc tham: Do ban an so thim bi sua nén ong Lé Van
Q va 6ng Nguyen Minh T khdng phai chiu an phi dén sy phuc tham. Hoan tra cho
ong Q va 6ng T moi nguoi 300.000d tam (rng an phi dan sy phtc tham da nop.

Vi cac lé trén;

QUYET PINH:

_ Cén cir khoan 3 Picu 26, diem a khoan 1 Diéu 35, diém a khoan 1 Diéu 39,
bitu 147, Diéu 148, Diéu 157, bidu 165, Diéu 235, Diéu 244, Diéu 266, Dicu 271 va
273, khoan 2 bicu 308 va Diéu 309 cua BY luat T tung dan su.

Ap dung Diéu 547, Piéu 550, Diéu 551 cta B luat dan su; Diéu 26; khoan 2
Piéu 29 Nghi quyét s6 326/2016/UBTVQH14, ngay 30/12/2016 cua Uy ban thudng
vu Quéc hdi quy dinh muc thu, mién, giam, thu, nop quan ly va sir dung an phi va lé
phi Toa an.
Chap nhin mot phan yéu cau khang cio cia nguyén don ong Lé Van Q va
mot phan yéu cau khang céo cia bi don ong Nguyén Minh T.

Sira ban an so thim ’So. 19/2020/DS-ST ngay 15/9/2020 cua Toa an nhan dan
huyén K’Rong N9, tinh Pak Nong.

Tuyén Xu:
1. Chap nhan mot phan yéu cau khai kién cta nguyén don 6ng Lé Van Q ddi
véi bi don dng Nguyén Minh T.

1.1. Bugc 6ng Nguyén Minh T phai boi thuong cho ong Lé Van Q gié tri bd
cua chinh 1a 9.862.800 dong va gia tri lan can gac lung bi hu hong la 4.476.000
dong. Tong cong toan b ong T phai boi thuong cho ong Q 1a 14.338.800 dong.

1.2. Ong Nguyén Minh T duoc quyén so hitu bd cira chinh va phan gd lam lan
can gac limg can nha cua ong Q. Khi éng T bdi thudng du s tién trén cho 6ng Q thi
6ng T c6 quyén thdo d& bo cta chinh va phan lan can gb dé 6ng Nguyén Minh T
dugc quyén sd hiru.

Ké tir ngay Quyét dinh co hiéu lyc phap luat (461 voi truong hop co quan thi
hanh an c6 quyén chu dong ra quyét dinh thi hanh an) hodc ke tor ngay c6 don yéu
cau thi hanh an ctia nguoi dugc thi hanh 4n (d6i véi khoan tién phai tra cho ngudi
duogc thi hanh 4n) cho dén khi thi hanh xong tat ca cac khoan tién hang thang bén
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phai thi hanh 4n con phai chiu khoan tién 1ai ciia sb tién con phai thi hanh an theo
mure 1ai suat quy dinh tai Diéu 357, Diéu 468 cua B0 luat dan su.

_ 2.Khong ghép nhan mot phan yéu cau khoi kién cta ong Lé Vin Q d6i voi sb
tién 6.149.200 dong.

3. Chi phi xem xét tham dinh tai chd va dinh gia tai san: Ong Lé Van Q va
6ng Nguyén Minh T mdi ngudi phai chiu 1.561.000 dong. Do 6ng Q di ndp tién
tam (mg 3.122.000 dong, nén 6ng T phai c6 trach nhiém thanh toan lai cho 6ng L&
Vin Q 1.561.000 dong.

4. V& &n phi dan sy so tham: Ong Nguyén Minh T phai chiu 716.940 dong;
C)ng L& Van Q phai chiu 307.460 dé)ng, duogc khéu trir vao sb tién 926.000 déng tam
g 4n phi dan su so tham da ndp theo bién lai s 0001048 ngay 12/12/2019 va bién
lai s6 0002869 ngay 12/02/2020 cua Chi cuc Thi hanh an dan su huyén K, tinh Dk
Nong. Hoan tra cho 6ng Lé Van Q 618.540 dong tam tmg an phi dan sy so tham da
nop tai Chi cuc Thi hanh an dan sy huyén K.

5. Vé an phi dan su phic tham: Hoan tra cho L& Vian Q va ong Nguyén Minh T
mdi nguoi 300.000 dong (Ba trdm nghin dong) tam ung an phi dan su phuc tham da ndp
theo bién lai s6 0003085 ngay 24/9/2020 va bién lai s6 0003091 ngay 28/9/2020 tai Chi
cuc Thi hanh an dan su huyén K, tinh Pak Néng.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2 Luat
thi hanh an dan sy thi ngudi duoc thi hanh an dan su, ngudi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7 va 9 Luat thi hanh an
dan su; thot hi¢u thi hanh an dugc thyuc hién theo quy dinh tai Piéu 30 Luét thi hanh
an dan su.

Ban an phuc tham c6 hiéu luc phap ludt ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TAND cbp cao tai TP.HCM: THAM PHAN - CHU TQA PHIEN TOA

- VKSND tinh Bak Nong;

- TAND huyén K‘Rong No;

- Chi cuc THADS huyén K ‘Réng Ng; (Da ky, dong ddu)

- Cac duong su;

- T6 Hanh chinh tu phap;

- Luu ho so vu an;

- Luu Toa dan sy. Pham Thj Thong



