TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO PA NANG Doc 1ap-Tw do-Hanh phic

Ban 4an sb: 92/2022/DSPT
Ngay 29 thang 9 ndm 2022

VIV “Tranh chdp hop dong xdy dung”

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DA NANG

- Thanh phéan Hpi dong xét xir phiic thim gom co:

Thdam phdan-Chii toa phién toa: Ong Truong Chi Trung

Cdc Thiam phdn: Ba Tran Thi Thanh Mai

Ba Mai Vuong Thao

-Thu ky phién toa: Ba Nguyén Thi Binh-Can bo TAND TP Pa Niéng.

-Pai dién Vién kiém sdt nhin dan thanh phé Da Ning: Ba Vo Hong Thing-
Kiém sat vién tham gia phién toa.

Ngay 29 thang 9 nam 2022, tai tru s& Toa an nhan dan thanh phd Da Néng xét
xtr phic tham cong khai vu 4n thy 1y s6: 59/2022/TLPT-DS ngay 01 thang 8 nam 2022
vé viéc “Tranh chdp hop dong xdy dung”, do Ban an sb: 87/2022/DS-ST ngay 13
thang 6 nim 2022 cua Tda an nhan dan quén L, thanh phd Da Ning bi khang céo, theo
Quyét dinh dua vy 4n ra xét xt phac thim sb: 112/2022/QDXXPT-DS ngay 29 thang 8
nam 2022 va Quyét dinh hodn phién toa sd: 143/2022/QD-PT ngay 19 thang 8 nim
2021 gitra:

- Nguyén don: Ong Tran H, sinh nim 1978.

Dja chi: T6 X8, phuong H, quan S, TP Da Ning.

- Bi don: Ong Tran D, sinh nim 1986.

Pia chi: SO X1, duong K, phuong X, thanh phd Pa Ning.

- Nguoi ¢6 quyén loi va nghia vu lién quan:

1/ Ba H Thi My K, sinh ndm: 1990.



Dia chi: S6 X1, duong K, phuong X, thanh phé Pa Ning.

Nguroi dai dién theo ity quyén:

Ong HO Van D, sinh nam: 1965 va ba Truong Thi L, sinh nam: 1966.

Pia chi: S6 X6, duong 9, phudng N, quan C, thanh phd Pa Ning.

2 / Ong HO Vin D, (D1) sinh ndm: 1965.

Dia chi: S6 X6, duong 9, phuong N, quan C, thanh phd Da Ning.

3/ Ba Truong Thi L, sinh ndm: 1966.

Pia chi: S6 X6, duong 9, phudng N, quan C, thanh phé Pa Ning.

-Nguoi khang cdo: Ong Tran H.

NOI DUNG VU AN

-Nguyén don, 6ng Tran H trinh bay:

Ngay 08/6/2021, t6i va ong Tran D c6 ky hop dong thi cong nha ¢ tai dia chi s6
nha 31 K 16 1X1-7 Khu d6 thi X, phuong X, quan L.

Theo hop ddng, toi thi cong theo hinh thirc giao khoan tron: Phan nhan cong dén
hoan thién; phan vat tu nhan cong thi cong phan coc moéng, phan ham dén phan tho toa
nha va phan nhan cong vat tu thi cong phan chong thim toa nha theo ho so thiét ké ki
thuat da duoc ong Tran D théng nhit phé duyét va gidy phép xay dung do co quan co
thAm quyén cap.

Theo ho so thiét ké, ban v& di dugc phé duyét gdm c6 4 ting ndi (tng 1, ting
limg, ting 2, tang 3 va tAng maéi (tAng tum)). Thoi gian thuc hién 14 120 ngay (4 thang)
ké tr ngay 08/6/2021 dén ngay 08/10/2021. Gia tri hop ddéng thi cong la
1.339.198.8554.

Ngay 11/6/2021, toi bat dau thi cong va dén ngay 28/10/2021 di thi céng duoc 3
san (gom tang 1, tAng ling, tang 2 d& d6 san trén) va hoan thién xay to 2 ting, lap dat
cac hé thdng dién nude. Chu dau tu 13 6ng Tran D di thong qua 6ng H6 Vian D va ba
Truong Thi L d& chuyén khoan thanh toan cho t6i s6 tién tam tng 1a 742.093.000d.

Theo hop dong ky két thi chi con xay ting 3 va d6 ting mai (tang tum) 13 hoan

thanh cong trinh phan tho.



Ngay 30/11/2021 ong Hb Vin D (cha vo éng Tran D) yéu cau toi ky bién ban
thanh 1y hop dong, tu ¥ don phuong huy hop dong xiy dung voi toi.

Pén ngay 06/12/2021 dng D1 tu y virt cong cu thiét bi, vat tu clia toi ra ngoai va
thué doi tho khac vao thi cong. Tong gia tri vat tw, nhan cong toi da thi cong la
1.108.000.000d, da nhan tam g 742.093.0004.

Nay, t6i yéu cau chu dau tu phai thanh toan 13 305.000.000d, bao gdm: Vat tu
sat thép: 122.482.100d; Vat tu xi mang, cat da gach: 28.710.000d; Vat tu phu chi phi
cong trinh: 9.900.000d; Vat tu dién nude thi cong: 15.000.000d; Bé tong thuong pham
HCC: 45.105.000d; Nhan cong xay dung: 26.500.000d; Nhan cong bao v¢ gilt cong
trinh: 24.000.000d; Luwong k¥ thuat: 20.000.000d; Mua véan Film thi cong:
14.000.000d.

-Bi don, Tran D trinh bay:

T6i ¢6 hop ddng thi cong xay dung nha & véi ong Tran H tai s X1, duong K,
phuong X, quan L nhu 6ng H trinh bay 1a dung.

Khi 6ng H thi cong dugce phan tho dén tang 3 (gom da dé dwoc 3 san va hoan
thién xdy 16 2 tang, lap dat cdc hé thong dién nudc) thi cha me vo t6i 1a 6ng HO Vin
D, ba Truong Thi L khong dong ¥ dé 6ng H tiép tuc thi cong nén di don phuong cham
dut va thanh 1y hop dong. Cha me vo toi ciing da thué doi tho khac vao dé tiép tuc xay
dung nha cho hoan thién.

Do t6i dd chuyén quyén thtra dét lai cho cha me vo t6i va nha ciing 14 cua cha
me v toi xay nén t6i khong quyét dinh duoc, t6i khong co kha nang tra.

Do xdy ra mau thudn nén 6ng H ciing khong mudn tiép tuc thi cong ma yéu cau
thanh toan gia tri xdy dung ddi v6i phan cong trinh di thi cong. Ong H yéu cau chi phi
nhan cong, vat tu con phai thanh toan 1a 305.000.000d thi t6i dong ¥y theo gia tri
nghiém thu va x4c dinh cua co quan nha nudc ¢ tham quyén.

Nguoi dimg tén ngdi nha phai co trach nhiém tra no. T6i yéu cau Toa an giai
quyét theo quy dinh ctia phap luat.

-Nguoi ¢6 quyén loi va nghia vu lién quan, 6ng HO Vian D-ba Truong Thi L va

1 nguoi dai dién cho ba H6 Thi My K trinh bay:



Gia dinh t6i mua 16 dat tai sd nha X1, duong K, phuong X, quan L dé cho con
gai 1a H6 Thi My K va Tran D (con ré) dimg tén trén gidy chirng nhan quyén st dung
dat.

Ong D 1a ngudi ky két hop dong xay dung véi ong H. Chung toi théng nhét véi
trinh bay cta phia nguyén don vé thoi gian ky két hop dong ciing nhu cac ndi dung vé
cong viéc thuc hién, gia tri cia hop déng la 1.339.198.855d, don gia ¢ dinh, khbi
luong theo thyc té thi cong.

Theo Piéu 11 cua hop ddng, trach nhiém cua nha thau dugc ghi rd. Tuy nhién,
qua trinh thi céng xay dung, 6ng H d3 khong thuc hién ding theo hop dong da ky két,
thi cong khong dat k§ thuat va chat luong cong trinh. Ong H khéng c6 bién phép thi
cong hop 1y, khong bao che trong qua trinh thi cong. Chung t6i 3 nhac nhd nhiéu lan
nhung 6ng H khong tiép thu, khong sira chita ma tiép tuc xay dung, tu ¥ d6 bé tong
tang 3 khong c6 giam sat cta chu dau tu kiém tra nghiém thu. Vi nhitng 1y do vi pham
hop dong da ky két, dan dén chat lugng cong trinh khong dam bao nén gia dinh chung
t61 da cin cr Diéu 14 hop déng dé cham dut hop dong.

Chung t6i di nghiém thu cong trinh tai thoi diém 6ng H khong thi cong va cac
bén di thong nhét ky bién ban nghiém thu ngay 28/10/2021, gia tri khéi lwong thi cong
tai thoi diém nghiém thu 1a 781.150.000d; sau khi trir 5% bao hanh 1a 39.057.000d,
con lai 1a 742.093.0004d; 6ng H da tam g 690.000.000d. Sau d6 chung t61 thanh toan
sO tién sau con lai 1a 52.093.000d. Chung t6i dd thanh toan du cho ong H sd tién
742.093.000d theo gia tri nghiém thu khdi luong thi céng thyuc té va cham dut hop
dong.

Nhung dén ngay 12/11/2021 chung t6i nhan duoc gidy dé nghi thanh todn, quyét
toan cong trinh ctia dong H véi sb tién 1.105.060.000d, da tam tGmg 742.093.000d, con
lai phai thanh toan 362.967.000d gdm cac phan phat sinh thém va vat tu ton dong 1a
khong ding thuc té tai bién ban nghiém thu ngay 28/10/2021.

Do6i v6i phan phat sinh sau khi nghiém thu, chung t6i chi chip nhan thanh toan
phan xdy dung phat sinh 1a 12.423.000d va phan ME 12.088.000d, con cac vat tu ma

ong H ké ra di xay dung vao khdi luong cong trinh da duoc nghiém thu.



Vi ndi dung trén, ban an so tham da xir va quyét dinh

Can ct: Khoan 3 diéu 26, diém a khoan 1 diéu 35, diém a khodn 1 diéu 39, diéu
147, 157, 161, khoan 2 diéu 227, diéu 266, 267, 271 va diéu 273 B6 luat t6 tung dan
sw; Cac diéu 138, 139, 140, 144, 145 va diéu 147 Luat xay dung; Piéu 4, Piéu 6 cla
Nghi dinh s 37/2015/ND-CP ngay 22/4/2015 ctia Chinh phi Quy dinh chi tiét vé hop
ddng xay dung; Khoan 4 Diéu 26 Nghi quyét s6 326/2016/UBTVQH ngay 30/12/2016
cua ij ban Thuong vu Quéc Hoi vé mirc thu, mién gidm, thu, ndp, quan 1y va str dung
an phi va 1€ phi Toa an.

1. Tuyén xir: Khong chap nhan yéu cau khoi kién cta 6ng Tran H vé viéc yéu
cau ong Tran D thanh toan sé tién 305.000.000d con no cua hop dong xay dung.

2. Vé an phi dan sy so tham:

Ong Tran H phai chiu 4n phi dan sy so tham 1a 15.250.000d. Puoc trir vao sb
tién tam ung 4n phi di ndp 1a 7.625.000d theo bién lai thu s6 0001670 ngay
20/12/2021 ciia Chi cyc thi hanh an dan su quéan L, thanh ph Pa Ning. Ong Tran H
con phai ndp tiép so tién an phi dan sy so tham 1a 7.625.000d.

3. V& chi phi t6 tung: Nguyén don Tran H phai chiu chi phi xem xét, tham dinh
tai chd 1a 2.000.000d, chi phi giam dinh 13 30.000.000d. Budc 6ng Tran H c¢6 nghia vu
hoan tra cho 6ng H6 Vin D va ba Truong Thi L sb tién 32.000.000d ma 6ng D ba L da
ndp tam tmg bao gom chi phi xem xét, thAm dinh tai chd 1a 2.000.000d, chi phi giam
dinh 1a 30.000.000d.

Ngoai ra, ban an con tuyén vé quyén khang céo va thi hanh an.

Ngay 17 thang 6 nim 2022 6ng Tran H khang cdo dé nghi cap phtic tham chip
nhén toan b yéu cau ctia éng H.

NHAN PINH CUA TOA AN

Sau khi nghién ciru cac tai liéu co trong hé so vu dn dwoc tham tra tai phién toa

va két qua tranh ludn tai phién toa; Sau khi dai dién Vién kiém sdt nhan dén thanh pho‘

Pa Nang phat biéu; Sau khi thio ludn va nghi an, Héi dong xét xir nhdn thay:



[1] V& t6 tung: Toa an di triéu tdp 6ng Tran D lan tht hai nhung 6ng D véng
mat. Do d6 HBDXX 4&p dung doan 4, khoan 3 Diéu 296 B luat td tung dan su xét xur
vang mat ong Tran D.

[2] V& noi dung:

[2.1] Ngay 08 thang 6 nim 2021, ong Tran H (anh) va 6ng Tran D (em) c6 ky
hop ddng tron gobi thi cong nha & tai s6 X1, dudong K, phuong X, quan L do 6ng Tran
D va ba H6 Thi My K cha sé hitu. Theo d6, ong D khoan cho 6ng H thi cong gom:
Phan nhan céng dén hoan thién; phan vét tu va nhan cong thi cong phan coc mong,
phan hdm dén phan tho toa nha va phan nhan cong vt tu thi cong phan chdng thim
theo hd so thiét ké ki thuat do ong D giao. Thoi gian thuc hién 1a 120 ngay, ké tir ngay
08/6/2021 dén ngay 08/10/2021. Gia tri hgp dong thi cong 1a 1.339.198.8554.

[2.2] Tir ngay 11 thang 6 nam 2021 va dén ngay 28 thang 10 nam 2021 6ng H da
thi cong dugc 3 san (gom tdng 1, tang ling, tang 2 dd dé san trén) va hoan thién xay
t6 2 tang, lap dat cac hé théng dién nudc. Thong qua dng HO6 Vian D (cha vo éng D) va
ba Trwong Thi L (me vo éng D), dng D dd chuyén khoan thanh toan cho éng H sé tién
742.093.0004.

[2.3] Theo ong H, 1a khi chi con xay tang 3 va d6 tAng mai (tdng tum) 13 s& hoan
thanh cong trinh phan tho theo nhu thoa thuan nhung ngay 30 thang 11 ndm 2021 dng
D1 d3 yéu cau 6ng H ky bién ban thanh Iy hop déng, don phwong huy hop déng. Tong
gi4 tri vat tu, nhan cong ong H da thi cong la 1.108.000.000d, o6ng H da tam Ung
742.093.000d. Do d6, 6ng H khoi kién yéu cau 6ng D thanh toan 305.000.000d, bao
gdm: Sit thép: 122.482.100d; Xi ming, cat da gach: 28.710.000d; chi phi cong trinh:
9.900.000d; Dbi¢n nudc: 15.000.0004; Bé tong thuong phém HCC: 45.105.000d; Nhan
cong xay dung: 26.500.000d; Nhan cong bdo v¢ gitt cong trinh: 24.000.0004d; Luong
ky thuat: 20.000.000d; Ma van Film thi cong: 14.000.000d.

[2.4] Tai Ban an sb: 87/2022/DS-ST ngay 13 thang 6 nam 2022, Toa 4n nhan
dan quan L, thanh phd Pa Ning khong chap nhan toan b yéu cau cia éng H vé viée
budc 6ng D thanh toan s tién 305.000.000d. Ong H khéng cao yéu cau cip phiic thim
budc 6ng D thanh toan sé tién 305.000.000d. Xem xét khang céo cta ong H thi thay:



[2.5] Trudc hét, ddi véi viéc ong Tran D cho rang mac du 6ng 1a nguoi ky hop
dong thi cong d6i voi ong Tran H nhung dén khi 6ng H khoi kién thi ong D da chuyén
nha dét lai cho 6ng HO Van D va ba Truong Thi L (ld cha me vo éng D) nén éng D
khong quyét dinh duoc va yéu cau ong D1 va ba L phai thanh toan tién xdy dung cho
ong H. HDXX thay, tai hd so vu kién c6 03 “Hop dong thi cong” ngay 06 thang 8 nim
2021 déu 1a ban photocopy, thi cong nha ¢ tai X1, dudong K, phuong X, quan L. Trong
d6, c6 02 hop dong ghi bén chu dau tu 1a dng Tran D, bén nhan thau 1 éng Tran H, 01
hop ddng ghi chu dau tu 12 6ng Tran D va “ghi thém tén” chu dau tu ba Truong Thi L
nhung & trang cudi ctia hop déng nay khong co chir ky ciia ba L.

[2.6] Nhu vay, “Hop dong thi cong” ngay 06 thang 8 nam 2021 duoc ky 1a gitra
éng Tran D, chu dau tu (bén giao thdau) v6i dng Tran H, nha thau (bén nhdn thaw).
Viéc xéac dinh chu thé tham gia ky hop dong khong nhitng lién quan dén tranh chap
gilta cac bén, nhét 1a trach nhiém cua 6ng Tran D d6i véi viée ky két hop dong, chdm
dut thi cong va yéu cau khoi kién ctia ong H ma con lién quan dén viéc xem xét tinh
hop phap cta cac tai liéu, ching cr do cac bén cung cap vi tai ho so vu kién c6 mot sd
chimg ctr, tai liu do 6ng D1 va ba L khong phai 1 chi du tu, cung cdp nhung cip so
tham di can ctr vao d6 1am co s& cho viée giai quyét vu kién ma khong xem xét cac
chiing cu, tai liéu khéc, trong do c6 tai liéu, chung ctr do chinh 6ng D ky, ban hanh.

[2.7] B6i voi “Bién ban nghiém thu hién truong” ngay 28 thang 10 nim 2021,
kém theo 1a “Bdng tong hop gid tri céng viéc hoan thanh” thi thay: Ba Truong Thi L
khong phai 1a chu thé caa “Hop dong thi céng” ngay 06 thang 8 nam 2021 nhung ba L
ky vao “Bién bdan nghiém thu hién truong” va “Bdng tong hop gid tri cong viéc hoan
thanh” véi tu cach 1a cha dau tu, 1a khéng phu hop. Tuy nhién, qua trinh giai quyét vu
an tai cip so tham va tai phién toa phuc tham, 6ng H thira nhan tinh phap 1y cta 02 vin
ban nay, do d6“Bién ban nghiém thu hién truong” va “Bdng téng hop gid tri cong
viéc hoan thanh” dugc xem 13 ching cir dé xem xét giai quyét vu kién. Theo “Bién
ban nghiém thu hién truong” ngay 28 thang 10 nam 2021 thi gid tri 6ng H thi cong la:
781.150.000d, ong H da tng trude: 690.000.000d, chi dau tu tam giit sd tién bao



hanh: 39.057.000d (5%). Sau d6 6ng H duoc thanh toan hét sb tién con lai:
52.093.0004.

[2.8] Tuy nhién, tai phan “Ghi chii” clia“Bdng tong hop gid tri cong viéc hoan
thanh” kém theo “Bién ban nghiém thu hién truong” ngay 28 thang 10 nam 2021, xac
dinh “Bdng tong hop gid tri cong viéc hoan thanh” 13 bang gia tri thanh toan dot 1 va
“Cac hang muc nao chwa tinh trong bang gid tri nay thi sé dwoc xdc nhdn va tinh vao
véi dot khoi lwong phat sinh”; “Chwa bao gom cdc khoi heong phat sinh (phan xdy
dung, ME) da thi cong trén cong trinh”. Nhu vay, “Bién ban nghiém thu hién truong”
ngay 28 thang 10 nam 2021, khong phai 13 bién ban chdm dit hop dong hay thanh Iy
hop ddng nhung cip so thim cin c& vao “Bién ban nghiém thu hién truong” xac dinh
12 6ng H da nhan du s tién thi cong nén bac toan bd yéu cau cua 6ng H 1a chua xem
x€ét, danh gid cac tai li¢u, chung cur khac.

[2.9] Tai “Pon trinh bdo” ngay 29 thang 11 nam 2021 (BL 87) va “Bdng cung
cap tai liéu, ndi dung” gui cap so tham (BL 147) ba L-ong D1 xéc dinh 1a sau khi lap
“Bién ban nghiém thu hién trwong” ngay 28 thang 10 nam 2012, éng H dé nghi quyét
toan cong trinh, sd tién 1a: 1.105.060.000d, di tam Gmg 742.093.000d, con lai phai
thanh toan: 362.967.000d, trong d6 bao gdm cac hang muyc: Phan xiy dung, phin ME
(dién nuoc), vat tu tdn dong, bdo v¢, thu kho, luong ky thuat. Tai “Don trinh bao” ba
L dd xac dinh 1a “..sau khi xem xét ho so, chi dau tw chcfp nhan thanh toan 02 muc
gom: Phan xdy dung (phan phdt sinh) va phan ME”. Theo ba L-0ng D1 thi phan phat
sinh gom: Phan xay dung (phan phat sinh): 12.423.000d, phan ME: 12.088.000d.
Téng cong: 24.511.0004.

[2.10] Nhu vay, sau khi nghi€ém thu hién truong dot 1, ngay 28 thang 10 ndm
2021 thi gia tri thi cong ctua 6ng H van chua duogc giai quyét dit diém nhu tinh todn
ctia ba L-6ng D1. Tuy nhién, nhu phan tich trén, ba L-6ng D1 khong phai 1a chu thé
tham gia ky hop ddng nén xac nhan cta ba L-6ng D1 d6i voi gia tri thi cong ctiia 6ng H
van chua dugc giai quyét, chi 1a tham khao va 13 chung cr chi khi ndo duoc 6ng H

thira nhan.



[2.11] Ngay 30 thang 11 ndm 2021 6ng D lap “Bién ban cham dirt hop dong”
v6i 6ng H. Tai phién toa phiic thim, 6ng D vang mit nhung éng D1 (cha vo éng D)
xac nhan “Bién ban cham dirt hop dong” ngay 30 thang 11 nam 2021, gii Toa 4n, mic
du 14 ban photocopy nhung do chinh dng D 14ap, ky. Ong D1 xac dinh 6ng D 14 ngudi
cung voi 6ng Tran Trong T di dén nha ong H dé ky bién ban chdm dut hop dong va su
viéc xay ra ding nhu 161 x4c nhan ctia 6ng Tran Trong T tai “Bién ban cham dirt hop
dong” ngay 30 thang 11 nim 2021. “Bién ban chdam dirt hop déng” ngay 30 thang 11
nam 2021, mac du 6ng H khong ky nhung dugc xem 1a hop phap vi cac s6 liéu tai bién
ban nay do chinh dng D véi tu cach 13 chii dau tu xac nhan. Pay 1a chimg cir do chinh
ong D ky, ban hanh do d6 can duoc xem xét, danh gia.

[2.10] Theo 6ng D, ngay 12 thang 11 nam 2021, 6ng H ¢6 “Gidy dé nghi” 6ng
D thanh toan tién, trong d6, 6ng H xac dinh gia tri 6ng H di thi cong la:
1.105.060.000d, ong H da tam tmg 742.093.00d, 6ng D phai thanh toan sd tién con lai
1a: 362.967.000d, gdm cac hang muc: Phin xdy dung: 873.565.4984; phan ME:
126.737.373d; vat tu ton dong: 30.449.904d; bao v¢, thu kho: 24.000.000d va luong ky
thuat: 40.000.000d. Tai “Bién ban cham dirt hop dong” ngay 30 thang 11 nam 2021,
ong D xac dinh 13 “sau khi xem xét hé so, chi dau tw chi chdp nhdn thanh todn 02
hang muc gom: Phan xdy dung (phan phat sinh) va phan ME”; “cdc hang muc khdc
khéng hop 1y nén chi dau tw khéng chdp nhdn”.

[2.11] Xem xét phan xay dung (phdn phdt sinh) va phan ME dugc 6ng D chap
nhan cu thé 1a gi, thi thay:

[2.11.1] Déi voi phan xay dung (phdn phat sinh): Tai “Bién bdan cham dirt hop
dong” cia ong D khong xac dinh duoc phan xay dung phat sinh 13 phan ndo. Tuy
nhién, 6ng D x4c nhan phan xay dung ctua ong H 1a: 873.565.498d. Ddi chiéu voi
“Bién ban nghiém thu hién truong” (van bdan ndy do ba L tw Idp, khéong c6 ¥ kién cia
ong D) thi theo ba L dén ngay 28 thang 10 nam 2021 gia trj thi céng ctia ong H la:
781.150.000d. Trong khi d6, gia tri xay dung cta éng H do chinh 6ng D 14 chua dau tu
x4c nhan 1a: 873.565.498d. Ong H d3 ung trudc 690.000.000d, sau d6 6ng D thanh
toan tiép: 52.093.000d. Do d6, gia tri con lai cua ong H dugc thanh toan la:



(873.565.498d - 742.093.000d4) = 131.472.498d. L& ra, 6ng D phai thanh toan cho 6ng
H s6 tién con lai ctia phan xay dung 1a: 131.472.498d. Tuy nhién, tai “Bién ban nghiém
thu hién truong” ngay 28 thang 10 nam 2021, ong H dong ¥ trir 5% bao hanh cong
trinh d6i véi s0 tién: 781.150.000d 1a: 39.057.000d. Do d6, ong D phai thanh toan cho
ong H sb tién: 131.472.4984 - 39.057.000d = 92.415.4984.

[2.13] Pbi v6i phan ME (dién nudc): Ong D chap nhan sb tién: 126.737.373d
nhung tai don khoi kién, ong H chi yéu cau sb tién 15.000.000d. Do d6, éng D thanh
toan cho dng H sb tién phan ME: 15.000.0004 14 ¢6 lgi cho dng D va khong gay thiét
hai cho 6ng H.

[3] T nhitng nhan dinh trén, HDXX chap nhan mot phan khing cdo cta ong
Tran H, stra ban 4n so tham, chép nhan mot phﬁn yéu cau khoi kién cua ong Tran H;
budc ong Tran D phai thanh toan cho ong Tran H gi4 tri thi cong con lai, sé tién 1a:
107.415.498@ (khong tinh 39.057.000d bao hanh cong trinh).

[4] Tai phién toa, dai dién Vién kiém sat nhan dan thanh phd Pa Ning dé nghi
HDXX chap nhan mot phan khang cdo cta ong H, budc éng D thanh toan cho 6ng H
gia tri phan xay dung con thiéu 1a: 92.415.498a (da trir 39.057.000d bdo hanh céng
trinh) va phan ME: 12.088.000d theo xac nhan ciia ba L.

[5] P6i véi sb tién bao hanh 39.057.000d, ong H xac dinh 14 khong yéu cau giai
quyét trong vu an nay. Cap so tham khong xem xét 1a phu hop, cap phiic thim khong
dé cap.

[6] Ddi véi viee ong Tran D da chuyén nhuong nha dat cho 6ng D va ba L, cip
so thim xac dinh 13 6ng D c6 quyén khoi kién vu 4n khac dé yéu cau éng D va ba L
thanh toan lai tién thi cong x4y dung 13 phu hop.

[7] V& chi phi t6 tung: Ong D1 va ba L da ndp chi phi xem xét 2.000.000d va
chi phi giam dinh 1a 30.000.000d4. Téng cong: 32.000.000d. Ong H yéu cau o6ng D
thanh toan sd tién: 305.000.000d, HDXX khong chip nhén s tién: 197.584.502d. Do
d6 ong H phai chiu va hoan cho 6ng D1-ba L chi phi t6 tung, so tién: 20.736.0004.
Ong D phai chiu va hoan cho 6ng D1-ba L chi phi t tung, s6 tién: 11.264.0004.
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[8] V& an phi DSST: Ong D phai chju d6i véi sb tién phai thanh toan cho 6ng H.
Ong H phai chiu d6i véi s6 tién khong duoc chap nhan.

[9] Vé an phi DSPT: Do chap nhan mot phan khang cdo ciia 6ng H, sira ban an
so thAm nén ong H khong chiu an phi DSPT va duoc hoan lai tam tng an phi DSPT da
nop.

Vicac lé trén;

QUYET PINH

Can ctr Diéu 147; Diéu 157; Diéu 161; Doan 4, khoan 3, Diéu 296; Khoan 2
Diéu 308 va Piéu 309 Bo luat td tung dan su; Diéu 138; Diéu 139; Piéu 140; Diéu
144; Piéu 145 va Diéu 147 Luat xay dung; Nghi quyét s6 326/2016/UBTVQH ngay
30/12/2016 cua Uy ban Thuong vu Quéc Hoi vé mirc thu, mién giam, thu, ndp, quan
1y va st dung an phi va 1€ phi Toa an.

1/ Chip nhdn mot phan khang cédo cua 6ng Tran H; Sta Ban an sb:
87/2022/DS-ST ngay 13 thang 6 nim 2022 ctia Toa 4n nhan dan quan L, thanh phd Da
Nang.

1.1 Chép nhan mot phan yéu ciu cta 6ng Tran H vé viéc “Tranh chdp hop dong
xdy dung” d6i véi ong Tran D.

-Budc ong Tran D phai thanh toan chi phi thi cong x4y dung cho 6ng Tran H, sb
tién 1a: 107.415.498d.

1.2 Vé chi phi t6 tung:

1.2.1 Budc ong Tran H phai hoan cho ong HO6 Van D va ba Truong Thi L s
tién: 20.736.0004.

1.2.2 Budc 6ng Tran D phai hoan cho 6ng H6 Vian D va ba Truong Thi L sb
tién: 11.264.000d.

1.3 Ké tir khi nguoi duge thi hanh an, yéu cau thi hanh an cho dén khi thi hanh
an xong tt ca cac khoan tién, hang thang, ngudi phai thi hanh an con phai chiu tién 14
ctia sb tién con phai thi hanh an theo murc 13i suat quy dinh tai khoan 2 Diéu 468 B
luat dan su.

1.3. An phi dan sy so tham:
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1.3.1 Ong Tran D phai nop: 5.370.7744.

1.3.2 Ong Tran H phai chiu: 9.879.2254, duoc khu trir vao 7.625.000d tam ung
an phi DSST 6ng Tran H da ndp (Bién lai thu tam img dn phi, 1é phi Toa dn so
0001670 ngay 20/12/2021 ciia Chi cuc Thi hanh dn ddn sw qudn Cam Lé, thanh phé
Pa Nang). Ong Tran H phai ndp tiép s6 tién an phi 1a 2.254.2255d.

2/ Ong Tran H khong chiu an phi DSPT va dugc hoan lai 300.000d tam (g an
phi DSPT (Bién lai thu tam iing dn phi, 1 phi Toa dn s6 0001670 ngay 20/12/2021
ciia Chi cuc Thi hanh dn ddn sw qudn L, thanh pho Pa Nang)

3/ Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén va duoc thi hanh
theo quy dinh tai Diéu 02 luat thi hanh 4an dan su, nguoi dugc thi hanh an dan su,
ngudi phai thi hanh an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh
an, ty nguyén thi hanh an hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6,
7 va 9 luat thi hanh an dan su. Thoi hi¢u thi hanh 4n dan sy duoc thuc hién theo quy

dinh tai diéu 30 luat thi hanh an dan su.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
_VKSND TP Dd Néng. THAM PHAN-CHU TQA PHIEN TOA
-TAND qudn L; (da ky)

-Chi cuc THADS qudn L; Trwong Chi Trung

-Cac duong su.

-Luu ho so.
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