TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO THU DUC Poc lap - Tw do - Hanh phic
THANH PHO HO CHI MINH

Bén 4n sb: 2266/2022/LD-ST
Ngay: 22/6/2022

Vv tranh chap vé xir Iy ky ludt

lao dong theo hinh thirc sa thai,
BHXH, BHYT, BHTN.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO THU PUC, THANH PHO HO CHI MINH
- Thanh phéin Hpi dong xét xir so thdm gém cd:
Tham phén - Chii toa phién toa: Ba Tran Thi Lé Quyén
Cdc Hoi tham nhén dén:
1/ Ong Tran Pang Van

Noi cong tac: Ho1 Cyu chién binh phuong Phude Long B, thanh phd Thu
birc, Thanh pho Ho Chi Minh.

2/ Ba Ho Thi Thu Hién
Noi cong tac: Phong Lao dong — Thuong binh va X& hoi thanh pho Thu
btrc, Thanh pho Ho Chi Minh.

- Thu ky phién toa: [3(51 Lé Thi Hai Yén, Thu ky Tda an nhan dan thanh
pho Thu Duc, Thanh phdé H6 Chi Minh.

- Dgi di¢n Vign kiém st nhan dan thanh pho Thii Pirc, Thanh phé Ho
Chi Minh tham gia phién toa: Ong Pham Quoc Phong — Kiém sat vién,

Ngay 22 thang 6 nim 2022, tai tru s Toa 4n nhan dan thanh phé Thu
Puc, Thanh phd H6 Chi Minh (dia chi: Puong Lo Lu, phuong Truong Thanh,
thanh phd Thii Pre, Thanh phdé H6 Chi Minh) xét xir cong khai vu an lao dong
so thAm do Toa 4n nhan dan Quén 9 thu 1y s6: 18/2019/TLST-LP ngay 08 thang
7 ndm 2019 vé “Tranh chap vé xt Iy ky luat theo hinh thirc sa thai, bao hiém x4
hoi, bao hiém y té, bao hiém that nghiép” theo Quyét dinh hoan phién toa sd:
3229/2022/QDST-LP ngay 24 thang 5 nim 2022 va Quyét dinh dua vu an ra
xét xtr s6: 3230/2022/QDXXST-LD ngay 24 thang 5 nim 2022 cta Toa an nhan

dan thanh phd Thu Pirc, Thanh phé Ho Chi Minh, giira duong su:

1/ Nguyén don: Ba Lé Thi Thu V, sinh nam: 1985

Dia chi: xa Pai Lanh, huy¢n Dai Loc, tinh Quang Nam.

Pai dién theo iy quyén: Ba Nguyén Hoang L, sinh nam: 1998,
Dia chi: phuong C6 Giang, Quén 1, TP.H6 Chi Minh.

(Vin ban uy quyén ngay 15/5/2022).

2/ Bi don: Cong ty TNHH Dich vu Thuong mai va Xuéat nhap khau VA
Tru so: xa Co Bi, huyén Gia Lém, Thanh pho Ha Ngi.
Dai di¢n theo phép luat: Ong Tran Van C, sinh nam: 1978.



Pia chi chi nhanh tai Thanh phd H6 Chi Minh: 12A dwong 179 Cau Xay,
phudng Tan Pha, thanh phd Thia Ptce, TP.H6 Chi Minh.

Pai dién Chi nhanh tai Thanh phd H6 Chi Minh: Ba Nguyén Thi Viét H,
sinh nam: 1979.

(Ba ?Nguye:n’HOélng L ¢6 mat; Céng ty TNHH Dich vu Thirong mai va Xudt
nhap khdau VA vang mat khong ro ly do).

NOI DUNG VU AN:

- Tai c4c Pon khai kién ghi ngay 03/8/2018 va don khoi kién stra doi bd
sung ghi ngay 18/9/2018 cua nguyén don la ba Lé Thi Thu V va trong qua trinh
giai quyét vu an cac dai dién nguyén don ciing nhu tai phién toa, ba Nguyén
Hoang L la dai dién hop phap cua nguyén don trinh bay:

Ngay 28/6/2009, ba Lé Thi Thu V bt dau lam viéc tai Cong ty TNHH
Dich vu Thuong mai va Xuat nhap khau VA (sau ddy goi tit 1a Cong ty VA) chi
nhanh Pa Nang, sau d6 duoc diéu chuyén lam tai chi nhanh Khanh Hoa dugc 01
nam va tiép tuc duoc diéu chuyén cong tac dén chi nhanh tai Thanh phd HO Chi
Minh tir ndm 2010 dén thang 8/2017. Thang 6/2013 thi méi duoc ky két hop
d6ng lao dong c6 thoi han 01 nam véi mirc luong 2.700.000 ddng va tham gia
bao hiém xa hoi dong trén mirc luong 2.514.500 dong, dén thang 12/2013 thi
Ccong ty VA di ngung khong tham gia bao hiém xa hoi (sau day goi tat 1a
BHXH) nita va ciing khong ky hop dong lao dong nao khac.

Ngay 03/8/2017, ¢6 10 nhan vién ciia cong ty nhan tin xin nghi phép 01
ngay, dén sang 04/8/2017 cac nhin vién trén di 1am lai binh thuong thi nhin
duoc thong bdo dinh chi toan by 10 nhan vién trén 10 ngay (tir ngay 04/8/2017
dén hét 13/8/2017) dé diéu tra nguyén nhan.

Ngay 04/8/2017, ba V ndp don xin nghi viéc vai thoi gian bao trudc theo
quy dinh 1a 30 ngay.

Ngay 15/8/2017, 6ng Tran Van C 1a giam déc cong ty VA goi ba V 1én
hop v61 ndi dung tam dung cong viée hién tai cua ba khoang 03 dén 04 ngay dé
ba viét ban kiém diém nhan 16i cia minh 1a chii muu trong viéc nghi phép cua
10 nhan vién trén. Do ba khong dong ¥ véi ndi dung nay nén 6ng Chién da xuc
pham ba bang nhiing 15i 1& c6n d6 va dudi ba ra khoi cong ty véi sy chung kién
ctia 6ng Tran Ngoc Dung 1a nhan vién ctia cong ty VA.

Ngay 16/8/2017, ba dén cong ty VA dé 1am viéc thi bao vé chin tai cong
khong cho ba vao vi d nhan thong bao tir ong Chién 1a da cho ba nghi viéc. Ba
da dén cong ty trong 3 ngay lién tiép sau d6 nhung van bi dudi ra.

Cong ty VA da bude ba dét coc 8.000.000 dong khi 1am viéc nhung dén nay

chua tra lai cho ba va chua tra tlen luong thang 7 cung nhitng ngay lam viéc cta
thang 8 nam 2017 va mot bang tot nghiép ké toan mang tén Lé Thi Thu V.

Ngay 15/8/2017, cdng ty VA da sa thdi ba ma khong tuén theo nguyén
tac, trinh tu xir Iy ky luat lao dong tai Piéu 123 Bo luat Lao dong va Bleu 30
Nghi dinh 05/2015/ND-CP ngay 12/01/2015 ctia Chinh phii quy dinh chi tiét va



huéng dan thi hanh Bo luat Lao dong 1a khong phu hop v61 quy dinh cua phap
luat nén nguyén don 1a ba Lé Thi Thu V khdi kién yéu cau Toa an giai quyét:

1. Budc COng ty VA phai nhan ba V tré lai lam viéc va ky hop dong lao dong
voiba V.

2. Trong truong hop cong ty VA khéng mubn nhan ba V lai lam viéc thi cong
ty VA c6 trach nhiém thanh toan cho ba V nhiing khoan gom tién lwong, BHXH,
bao hiém y té (sau day goi tit 1a BHYT) nhiing ngay khong dugc lam viéc, cong
v6i it nhat 02 thang tién lwong theo hop dong lao dong, 02 thang tién luong boi
thuong va tro cap thoi viée, theo quy dinh tai Diéu 42 va Piéu 48 Bo Luat Lao dong,
tam tinh tir thang 08 ndm 2017 dén thang 05 nam 2018 (09 thang) 1a: 16.000.000
dong x 9 + 16.000.000 dong x 20.5% x 9 + 16.000.000 dong x 2 + 16.000.000 ddng
x 2+ 16.000.000 ddng x 7/2 =293.520.000 dong.

3. Cong ty VA phai thanh toan tién BHXH, BHYT trong nhitng ngay ba
V lam vi¢c ma chua dugc thanh toan, cu thé theo tirng nam nhu sau:

Thang 07/2009 — 12/2009 1a 1.500.000 x 17% x 6 =1.530.000 dong
Thang 01/2010 — 12/2010 13 4.000.000 x 19% x 12 =9.120.000 dong
Thang 01/2011 — 12/2011 13 6.000.000 x 19% x 12 =13.680.000 déng
Thang 01/2012 — 12/2012 1a 7.000.000 x 20% x 12 =16.800.000 déng
Thang 01/2013 — 05/2013 1a 10.000.000 x 20% x 5 =10.000.000 dong
Thang 11/2014 — 12/2014 14 11.000.000 x 21% x 2 =4.620.000 dong
Thang 01/2015 — 12/2015 1a 12.000.000 x 21% x 12 =30.240.000 dong
Thang 01/2016 — 12/2016 1a 14.000.000 x 21% x 12 =35.280.000 dong
Thang 01/2017 — 05/2017 1a 16.000.000 x 21% x 5 =16.800.000 dong
Thang 06/2017 — 07/2017 1a 16.000.000 x 20.5% x 2 =6.560.000 dong.

4. Cong ty VA phai thanh toan nhitng khoan tién lwong con ng ba V trong
khoang thoi gian ba V 1am viéc vao thang 7, 8 nam 2017 (24.000.000 dong) va
khoan tién luwong do ty ¥ trir ctia ba V khi nhan viéc (8.000.000 dong). Toéng
cong 1a 32.000.000 dong.

Téng cong cac khoan néu trén 1a 470.150.000 dong (bdn trim bay muoi
tri¢u mot tram ndm muoi ngan dong).

Tai Pon stra ddi bo sung yéu cau khoi kién ghi ngay 08/02/2020, nguyén
don rit lai yéu cau so (4), cu thé 1a rat yéu cau cong ty VA phai thanh toan
nhimg khoan tién luong con ng ba V trong khoang thoi gian ba V lam viéc vao
thang 7, 8 nam 2017 (24.000.000 dong) khoan tién luong cong ty tu y trir cua
ba V khi nhan viéc (8.000.000 dong tién dit coc) va bd sung yéu cau bi don phai
tra lai van bang ké toan dé tén Lé Thi Thu V.

Ngay 25/02/2020, nguyén don rat yéu cau bi don phéi tra lai van bang ké
toan d¢ tén Lé Thi Thu V (yéu cau nay Toa an chua thu 1y).

Qua trinh giai quyét vu an ngudi dai dién hop phap cua nguyén don la ba

Pham Thi Viét H va ba Nguyén Hoang L c6 thay d6i, rat mot phan yéu cau va
xac dinh: Rat yéu cau budc Cong ty VA nhan ba V trd lai 1am viée tai cong ty; rat
yéu cau dua 6ng Tran Ngoc Dung tham gia td tung voi vai tro 1a ngudi 1am chimg va
xac dinh tién lwong hang thang cta ba V 13 16.000.000 dong, trong d6 luong thoa
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thuén: 8.000.000 dong, luong theo ngay cong: 8.000.000 dong, luong lam thém:
khong cb dinh. Ba xac dinh lai yéu cau Toa an giai quyét cac ndi dung cu thé nhu
Sau.

1. Pai dién nguyén don rit yéu cau budc Cong ty VA phai nhan ba V tro lai
lam viéc..

2. Yéu céu cong ty thanh toan cho ba V cac khoan tién gom:

- Ti,én luong nhimg ngay khong dugc lam viéc chua dugc thanh toan, tir thang
08/2017 dén thang 05/2018: 16.000.000 dong x 09 thang = 144.000.000 dong.

- Tién BHXH, BHYT nhiing ngay khong duoc lam viée: 16.000.000 ddng x
20,5% x 09 thang = 29.520.000 dong.

- B6i thudng hai thang tién luong: 16.000.000 dong x 02 thang = 32.000.000
dong.

- Tro cap thoi viée: (16.000.000 dong x 07 nam) x ¥4 = 56.000.000 dong.
Tong cong: 261.520.000 dong.

3. Cong ty VA phai thanh toan tiér} BHXH, BHYT trong nhiing ngay ba V
lam viéc ma chua dugc thanh toan, cu thé theo ting ndm nhu sau:

Tur thang 07/2009 dén thang 12/2009 1a 1.500.000 x 17% x 6 =1.530.000 dong;
Tur thang 01/2010 dén thang 12/2010 1a 4.000.000 x 19% x 12 =9.120.000 ddng;
Tur thang 01/2011 dén thang 12/2011 14 6.000.000 x19% x12 =13.680.000 dong;
Tir thang 01/2012 dén 12/2012 13 7.000.000 x 20% x 12 =16.800.000 dong;

Tir thang 01/2013 dén 05/2013 13 10.000.000 x 20% x 5 =10.000.000 dong;

Tir thang 11/2014 dén 12/2014 13 11.000.000 x 21% x 2 =4.620.000 dong;

Tur thang 01/2015 dén 12/2015 1a 12.000.000 x 21% x 12 =30.240.000 dong;
Tur thang 01/2016 dén 12/2016 13 14.000.000 x 21% x 12 =35.280.000 dong;

Tir thang 01/2017 dén 05/2017 13 16.000.000 x 21% x 5 =16.800.000 dong;

Tur thang 06/2017 dén 07/2017 13 16.000.000 x 20.5% x 2 =6.560.000 dong.

Tong cong: 144.630.000 dong.

4. Pai dién nguyén don rat yéu cau budc cong ty phai thanh toan nhimg
khoan tién lwong con ng ba V trong khoang thot gian ba V lam viéc vao thang 7,
8 nam 2017 (24.000.000 dong) va khoan tién luong do ty y trr cua ba V khi
nhan viéc (8.000.000 dong) tong cong 32.000.000 dong.

Tong cong cac khoan néu trén 12 406.150.000 dong.

- Bi don 1a Cong ty TNHH Dich vu Thu:orng mai va Xuat nhap khau VA
déd dugc Toa an trigu tap hop 1€ dé dén Toa an giai quyét vu kién nhung cong ty
déu vang mat khong c6 1y do cling nhu khong goi cho Toa an van ban nao the
hién ¥ kién cta cong ty ddi véi yéu cau khoi kién ctia ba V. Do cong ty ving
mit nén Toa an nhan dan thanh phé Thu Puc, Thanh phd H6 Chi Minh khong
thé tién hanh thu thap dugc 10i khai cua bi don theo quy dinh phép luat va khong
thé tién hanh hoa giai duoc.

Tai phién toa:

- Pai dién nguyén don ba Nguyén Hoang L xac dinh: Rat mot phan yéu
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cau khoi kién so véi don khoi kién, cu thé:
+ Rt yéu cau budc cong ty VA phai nhan ba V trd lai 1am viéc.

+ RUt yéu cau cong ty phai thanh toan nhiing khoan tién luong con ng ba
V trong khoang thoi gian ba V lam viéc vao thang 7, 8 nam 2017 (24.000.000
d6ng) va khoan tién luong cong ty tu ¥ trir caa ba V khi nhan viéc (8.000.000
ddng) tong cong 32.000.000 dong.

+ Rt yéu cau tra BHXH, BHYT, BHTN trong thoi gian ba V lam viéc
ma chua duoc thanh toan tir thang 07/2009 dén thang 4/2015 va rat yéu cau tra
tién tro cép tho1 viéc.

- Tai Pon khéi kién, don khoi kién bd sung va cic y kién cua dai dién
nguyén don yéu cau coéng ty VA phai thanh toan cac khoan tién BHXH, BHYT
cho ba V, nay dai dién nguyén don thay d6i tir yéu cau thanh toan tién mit thanh
yéu cau cong ty dong BHXH, BHYT, BHTN tai Bao hiém xa hoi thanh phd Tha
Duec.

- Xac dinh Cong ty VA sa thai trai phap luat nén yéu cau cong ty VA thanh
toan cho ba V cac khoan tién gom: Tién luong nhimg ngay khong dugc lam viée tir
thang 09/2017 dén thang 6/2022: 16.000.000 dong x 57 thang = 912.000.000 dong;
bong BHXH, BHYT, BHTN nhitng ngay khong dugc lam viéc tir thang 09/2017
dén thang 6/2022; Boi thuong 02 thang tién luong: 16.000.000 dong x 02 thang =
32.000.000 dong.

- Yéu cau cong ty VA truy dong BHXH, BHYT, BHTN trong nhing
ngay ba V lam viéc ma chua dugc dong, cu thé yéu cau theo tirng nam nhu sau:

Tir thang 5/2015 dén thang 12/2015, v6i mirc lwong 10.000.000 dong;
Tir thang 01/2016 dén 12/2016, voi mirc luong 14.000.000 dong;
Tu thang 01/2017 dén 8/2017, véi muice lvong 13.000.000 dong.

- Bi don Cong ty TNHH Dich vu Thuongqmai va Xuit nhap khau VA gﬁ
dl;o’c Toa an tri¢u tap hop 1€ dén lan thir hai dé tham gia phién toa nhung van
vang mat.

- Dai dién Vién kiém sat nhan dan thanh pho Thu Pire, Thanh phd Ho Chi
Minh phat bi¢u quan diém:

+ Vé thu tuc t6 tung: Toa an thu 1y don khoi kién ding quan hé tranh chap
va tham quyén. Viéc cdp va tong dat cac van ban t6 tung cho duong su, c6 quyét
dinh dua vu an ra xét xtr theo diing quy dinh. Tai phién toa, xét xur dung thoi
gian, dia diém, dang thanh phan, thil tuc khai mac phién toa ding quy dinh. C6
vi pham vé thoi han chuan bi xét xir. Hoi ddng xét xur thuc hién dung quyén han
theo quy dinh phap luat. Cac duong su thuc hién quyén va nghia vu cia minh
ding quy dinh phap luat, tuan theo nd1 quy phién toa.

+ V& noi dung vu an: Pai dién Vién kiém sat tom tit noi dung vu an, y
kién cua cac duong su. Dé nghi Hoi dong xét xur:

Dinh chi yéu cau khoi kién cua nguyén don d01 v6i c&c yéu cau: Budc

cong ty VA phai nhan ba V tr& lai lam viée, yéu cdu cong ty phai thanh toan
nhimg khoéang tién lwong con ng ba V trong khoan thoi gian ba V lam viéc vao
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thang 7,8 nam 2017 (24.000.000 dong) khoan tién luong do tu y trir cua ba V
khi nhéan viéc (8.000.000 déng) tong cong 32.000.000 dong, yéu cau tra BHXH
tir thang 07/2009 dén thang 4/2015 va yéu cau tra tién tro cap thoi viéc.

Khong chap nhan mot phan yéu cau khoi kién cia nguyén don vé yéu cau
xac dinh COng ty VA sa thai ba V 1a trai luat va yéu cau cong ty thanh toan cho
ba V cac khoan tién gébm: Tién luong nhimg ngay khong duoc 1am viée tir thang
9/2017 dn thang 6/2022: 16.000.000 dong x 57 thang = 912.000.000 dong; déng
BHXH, BHYT, BHTN nhimg ngay khong dugc 1am viéc tir thang 09/2017 dén
thang 6/2022; Boi thuong 02 thang tién luong: 16.000.000 dong x 02 thang =
32.000.000 dong.

Chap nhan mot phan yéu cau khai kién cia nguyén don: Budc Cong ty
VA va ba V cung c6 trach nhiém dong BHXH, BHYT, BHTN cho ba V tai Bao
hiém xa hoi thanh phd Thu Pic tir thang 5/2017 dén thang 8/2017 theo quy dinh
v6i muc dong tir thang 5/2015 dén thang 12/2015, mic lwong 10.000.000 dong;
tir thang 01/2016 dén 12/2016, muc lwong 14.000.000 dong; Thang 01/2017 dén
8/2017, mirc lwong 13.000.000 dong.

V?: an phi dan su so tham: Cong ty TNHH Dich vu Thuong mai va Xuit
nhap khau VA phai chiu an phi 300.000 dong; Ba Lé Thi Thu V khéng phai np
an phi.

NHAN PINH CUA TOA AN:

Sau khi nghiéq ctru cac tai liéu co trong ho so vu an dugc tham tra tai

phién toa va can cu két qua tranh luén tai phién toa, Ho1 dong xét xir nhan dinh:

[1] Vé quan hé tranh chap va thim quyén giai quyét vy an: Ba Lé Thi Thu
V khoi kién Cong ty TNHH Dich vu Thuong mai va Xuat nhap khau VA vé
viéc xtr 1y ky luat theo hinh thirc sa thai trai phap luat, yéu cau tra tién BHXH,
BHYT, BHTN. Do d6, day la tranh chp vé xt Iy ky luat theo hinh thirc sa thai,
BHXH, BHYT, BHTN theo quy dinh tai diém a, d khoan 1 Diéu 32 cta B¢ luat
Té tung dan sy nam 2015.

Bi don 13 Cong ty TNHH Dich vu Thuong mai va Xuat nhap khau VA.
Theo Gidy chimg nhan ding ky doanh nghiép Cong ty trach nhiém hiru han hai
thanh vién tro 1én, mé s6 doanh nghiép 0101576738 cua Cong ty TNHH Dich vu
Thuong mai va Xuat nhap khau VA, dang ky 1an dau ngay 22/11/2004, dang ky
thay doi lan the 12 ngay 22/01/2016 do Phong Ping ky kinh doanh — S¢ Ké
hoach va Pau tu Thanh phd Ha Noi cung cép thi Cong ty TNHH Dich vu
Thuong mai va Xuét nhap khau VA c0 dia chi try sé chinh tai Thén Vang, xa Co
Bi, huyén Gia Lam, thanh ph Ha Noi, nguyén don lam vi¢e tai Chi nhanh Cong
ty TNHH Dich vu Thuong mai va Xuat nhap khau VA dia chi tai 12A duong
179 Cau Xay, phuong Tan Pha, Quan 9 (nay la thanh phé Thu Pic) Thanh phd
H6 Chi Minh nén vu an thudc thAm quyén giai quyét cua Toa an nhan dan thanh
phd Thi Puc, Thanh phd H6 Chi Minh theo quy dinh tai diém ¢ khoan 1 Diéu
35, diém b khoan 1 Diéu 40 ctua Bo luat T tung dan sy nim 2015.

[2] V& thu tuc t6 tung:



Cong ty TNHH Dich vu Thuong mai va Xuét nhap khau VA c6 dia chi tru
so chinh tai Thon Vang, xa C6 Bi, huyén Gia Lam, Thanh ph Ha Noi do 6ng Tran
Vin C - sinh nam: 1978 lam gidm ddc, dai dién theo phap ludt cia cong ty, Chi
nhanh Cong ty TNHH Dich vu Thuong mai va Xuét nhap khau VA c6 dia chi tai
12A duong 179 Cau Xay, phuong Tan Phu, Quén 9 (nay 1a thanh phd Thu Dric)
Thanh phd H6 Chi Minh do ba Nguyén Thi Viét H 1a ngudi dimg dau cua chi
nhanh.

Theo két qua xac minh cta cong an phuong Tan Phi, thanh phd Thu Buc thi
Chi nhanh Cong ty TNHH Dich vu Thuong mai va Xuat nhap khau VA con hoat
dong tai dja chi 12A duong 179 Cau Xay, phuong Tan Phi, thanh phd Thi P,
Thanh phé H6 Chi Minh. Ong Tran Vin C va ba Nguyén Thi Viét H ¢6 ho khau
thuong tra tai 12A duong 179 Cau Xay, phudng Tan Pha, thanh phd Thu Puc,
Thanh phé HO Chi Minh nhung Toda 4n da triéu tap hop 1 nhiéu lan cho cong ty
VA (dia chi: Thén Vang, xa C6 Bi, huyén Gia Lam, Thanh phd Ha Noi), 6ng Tran
Vin C (1a dai dién theo phap luat cia Cong ty VA) va ba Nguyén Thi Viét H (la
ngudi ding dau cia chi nhanh tai dia chi 12A duong 179 Cau X4y, phudng Tan
Phu, thanh phé Thu Pirc, Thanh phd Ho Chi Minh) 1én Toa an dé cung cap 10i
khai; tham gia phién hop kiém tra vi€c giao nop, tiép can cong khai chimg ctr va hoa
giai; dugc tong dat quyét dinh yéu cau cung cap tai liéu chimg ¢t lién quan dén hop
dong lao dong, viéc chi tra tién lwong, xtr 1y ky luat lao dong bang hinh thuc sa
thai gitra Cong ty TNHH Dich vu Thuong mai va Xuét nhap khau VA véi ba V,

.. nhung déu khong c6 ¥ kién va khong cung cap tai liu, ching ctr gi cho Toa
an.

Bi don 1a Cong ty VA da duoc triéu tap hop 1é tham gia phién toa dén lan
thtr hai nhung van ving mit khong c6 1y do. Can cit diém b khoan 2 Diéu 227 va
khoan 3 Piéu 228 Bo luat TH tung dan sy nam 2015, Hoi dong xét xir tién hanh
Xét Xt vang mdt bi don va ngudi c6 quyén loi, nghia vu lién quan néu trén.

Tai Van ban giai trinh tai liéu, ching cur cuia dai dién nguyén don la ba
Pham Thi Viét H trinh bay: Giai doan sau nam 2011, cong ty thanh toan luong
bang chuyén khoan tir tai khoan c4 nhan éng Nguyén Huy Lanh — Quan déc
cbng ty vao tai khoan ca nhan cta ba V véi noi dung "CT Viér". Tai phién toa,
dai dién nguyén don xac dinh khong biét ong Lanh dang & dau nén khong c6 dia
chi cia 6ng Lanh dé cung cap cho Toa an va rit phan trinh bay nay cua ba Ha,
yéu cau Toa an khong triéu tdp ong Lanh tham gia t6 tung. Do d6, Hoi dong xét
xtr xac dinh 6ng Lanh khong phai 13 ngudi co quyén loi va nghia vu lién quan
trong vu an nay.

Tai phién toa, dai dién nguyén don xac dinh khéng biét ho tén va dia chi
nhan vién bao vé ctia cong ty - nguoi bao vé ma ba V cho rang da ngin chin
khong cho ba vao cong ty, ciing khong biét 6ng Tran Ngoc Dung - nguoi chimg
kién 6ng Chién xtc pham ba bang nhiing 10i 1& con d6 va dudi ba ra khoi cong ty
vao ngay 15/8/2017 dang ¢ dau nén Toa an khong thé tridu tip nhan vién bao vé
va 6ng Dung tham gia té tung véi tu cach 12 ngudi lam chimg.

[3] Vé ndi dung yéu cau khoi kién:



[3.1] Nguyén don xdc dinh sa thai trai phap lut nén yéu cau cong ty VA
thanh toan cho ba V cac khoan tién gdom: Tién luong nhimg ngay khong dugc lam
viéce tir thang 09/2017 dén thang 6/2022: 16.000.000 déng X 57 thang = 912.000.000
dong; bong BHXH, BHYT, BHTN nhitg ngay khong dugc lam viéc tr thang
09/2017 dén thang 6/2022; Boi thuong 02 thang tién lwong: 16.000.000 dong x 02
thang = 32.000.000 dong. Hoi ddng xét xir xét:

Trong qua trinh giai quyét vu an, phia nguyén don xac dinh: Ba Lé Thi
Thu V da lam viéc tai COng ty VA-chi nhanh Pa Nang tir ngay 28/6/2009, sau
d6 duoc diéu chuyen lam tai chi nhanh Khanh Hoa dugc 01 ndm va tiép tuc
dugc didu chuyén cong tac dén chi nhanh tai Thanh phé H6 Chi Minh lam viéc
tir ndm 2010 cho dén ngay 15/8/2017 thi bi sa thai nhung dén thang 6/2013 thi
méi duoc ky két hop dong lao dong c6 thoi han 01 nam (nhung cdng ty khdng
ban giao cho ba V luu giir nén khong c¢6 hop déng dé cung cap cho Toa &n) véi
mirc luong 2.700.000 déng va tham gia dong bao hiém x& hoi véi mirc luong
2.514.500 dong dén thang 12/2013 (dé ba V huong ché d6 thai san) thi cong ty
ngung khong dong bao hiém x3 hoi nira, ngoai hop dong ky vao thang 6/2013
thi khong c6 ky hop dong lao dong nao khac.

Mic di nguyén don khong cung cap duogc “hop dong lao dong ky két vao
thang 06/2013 c6 thoi han 01 ndgm nhung c6 cung cap cho Toa an cac ban photo tong
hop luong, bang cham cong, bang tong hop lwong va cac so phu tai khoan cia Ngan
hang Thuong mai co phan Sai Gon Thuong Tin, So bao hiém x4 hoi, két qua Toa an
thu thap chimg cr tai Ngan hang Thuong mai cd phan Sai Gon Thuong Tin vé
chuyén khoan tién lwong ciia Cong ty VA vao tai khoan ctia ba V va tra 1oi clia co
quan bao hiém xa héi c6 co s¢ xac dinh ba V van lién tuc lam viéc va dugc nhin
lwong tir Cong ty Viéc Anh, can ctr Piéu 15 Bo Luat Lao dong ndm 2012 xac dinh
giita ba V va Cong ty VA c6 ton tai quan hé lao dong.

Nguyén don xac dinh thang 6/2013 ky két hop ddng lao dong c6 thdi han
01 nim nhung ba V van tiép tuc lam viéc dén thang 8/2017, can ctr khoan 2
Piéu 22 B6 luat Lao dong nam 2012 thi quan hé lao dong trén da trd thanh hop déng
lao dong khong xéac dinh thoi han nhung tai don khoi kién va qua trinh giai quyét vu
an cling nhu tai phién toa phia nguyén don thira nhan ngay 04/8/2017, ba V da nop
don xin nghi viéc tai phong nhan sy hanh chinh va da nop don nay tryuc tiép cho
ong Chién vai thoi gian bao trude 1a 30 ngdy va xac dinh s& nghi viéc vao ngay
03/9/2017 vi ba dang bat min cong ty, cong ty khong dam bao quyén loi cho ba
nén ba xin nghi. Xét, quan hé lao dong di tré' thanh hop dong lao dong khong xac
dinh thoi han nhung thoi gian bao trude 30 ngay la da vi pham thoi han bao trudc
vi theo quy dinh tai khoan 3 Diéu 37 Bo luat Lao dong nam 2012 thi nguoi lao dong
lam vi€c theo hop dong lao dong khong xac dinh thoi han co quyén don phuong
chim durt hop dong lao dong, nhung phai bao cho ngudi st dung lao dong biét trude
it nhat 45 ngay. Viéc ba V ndp don xin nghi viéc thé hién ba khong mudn 1am
vigc tai cong ty nita.

Mic khac, phia nguyén don cho rang ngay 15/8/2017, éng Tran Vin C la
giam dbc COng ty VA goi ba V 1én hop véi ndi dung tam dimg cong viéc hién
tai ctia ba khoang 03 dén 04 ngay dé ba viét ban kiém diém. Ngay 16/8/2017, ba
dén Cong ty VA thi bao vé chin tai cong khong cho ba vao lam viéc. Tai phién
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toa, dai dién nguyén don thira nhan ba V dén cong ty trong 3 ngay lién tiép nira
(ngay 17,18,19/8/2017) nhu’ng van bi dudi ra, ngay 20/8/2017 va nhiing ngay
tiép theo ba khong dén lam viéc nira 1a phii hop véi moc thoi gian 6ng Chién
cho ba tam dimg cong viéc 03 dén 04 ngay (ba V trinh bay). Ba khdng khiéu nai
v6i nguoi st dung lao dong (Piéu 132 Bo luat Lao dong nam 2012), cling khong
khiéu nai dén co quan c6 thim quyén nhu Thanh tra lao dong (Diéu 237 B6 luat
Lao dong nim 2012) dé giai quyét cho ba ma ba tur ¥ khong dén cong ty nita.
Nguyén don ciing khong c¢6 tai liéu ching cir nao chimg minh viéc cong ty sa
thai ba nén khong thé khang dinh cong ty sa thai ba V trai phap luat. Viéc ba V
khéng tiép tuc dén cong ty sau ngay 19/8/2017 1a do ba tu ¥ nghi viéc 1a phu hop
véi y chi ndp don xin nghi viéc ngay 04/8/2017 cta ba V. Nhu vay quan hé lao
dong gitra hai bén di cham dut tir ngay 20/8/2017.

Nhu d4 phan tich, viéc ba V cho rang Cong ty VA sa thai trai phap luat 1a
khéng c6 co so, vi vy, ba V yéu cau Cong ty VA thanh toan cho ba V cac khoan
tién gom: Tién luong nhitng ngay khong duoc 1am viée tir thang 9/2017 dén thang
6/2022; dong BHXH, BHYT, BHTN nhimg ngay khong dugc lam viéc tir thang
08/2017 dén thang 6/2022; B6i thuong 02 thang tién luong khong duoc chap nhan.

[3.2] Yéu cau Cong ty VA truy déng BHXH, BHYT, BHTN trong nhiing
ngay ba V lam viéc ma chua dugc dong, cu thé yéu cau theo tirng nam nhu sau:

Tir thang 5/2015 dén thang 12/2015, mire lwong 10.000.000 dong;
Tir thang 01/2016 dén 12/2016, mirc lrong 14.000.000 dong;
Tir thang 01/2017 dén 8/2017, murc lwong 13.000.000 dong.

Ho61 déng x6t XU xét, tai khoan 1 Diéu 186 Bo luat Lao dong nam 2012 quy dinh:
“ 1. Nguoi sir dung lao dong, nguwoi lao déng phdi tham gia bdo hiém xa héi bat
buéc, bdao hiém y té bat budc, bdo hiém that nghiép va dwoc hwong cac ché do
theo quy dinh ciia phdp ludt vé bao hiém xd hoi va phdp ludt vé bao hiém y té."

Tai S6 bao hiém xa hoi cta ba Lé Thi Thu V, s6 s6: 0113086233 c6 dién
giai ba V 1a nhan vién chi nhanh Cong ty VA va theo cong vin sé 697/BHXH-
TP ngay 05/5/2021 cia Bao hiém x3 hoi thanh phé Thu Puc thé hién Cong ty
VA di dong BHXH, BHYT, BHTN, BHTNLD-BNN cho ba V tir thang 6/2013
dén thang 12/2013, tir thang 01/2014 dén thang 6/2014 ba V nghi hudng ché do
thai san.

Can ctr quy dinh tai diém a khoan 1 Piéu 2, khoan 1 Piéu 19, khoan 2
Piéu 21 Luat Bao hiém xi hoi nam 2014 thi nguoi st dung lao dong c6 nghia vu
dong BHXH, BHYT, BHTN Ia loai hinh BHXH bat bude cho nguoi lao dong
vao quy BHXH trong thoi gian ton tai quan hé lao dong.

Xét, chimg cr tai Ngan hang Thuong mai c6 phan Sai Gon Thuong Tin vé
chuyén khoan tién lwong ctia Cong ty VA thi ba V c6 qua trinh 1am viéc lién tuc
tai COng ty VA nhung thoi gian tham gia BHXH cia nguoi lao dong bi gian
doan. Do d6 nguyén don yéu cau truy dong BHXH, BHYT, BHTN 1a ¢6 co s&
chap nhan va nguyén don ciing phai co trach nhiém dong bao hiém bat budc
theo khoan 2 Piéu 19 Luat Bao hiém xa hoi nim 2014 vé trach nhiém doéng bao
hiém cta ngudi lao dong. Do d6, bi don va nguyén don clng c6 trach nhiém
dong bao hiém theo quy dinh phép luét.
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Nhu di phan tich, Hoi dong xét xir chap nhan yéu cau budc Cong ty VA
dong BHXH, BHYT, BHTN trong nhitng ngay ba V lam viéc ma chua dugc
dong tir thang 5/2015 dén thang 8/2017 (ngay 20/8/2017 1a ngay cham dit quan
hé lao dong).

Theo két qua Toa an thu thap chung ctr tai Ngén hang Thuong mai co phan
Sai Gon Thuong Tin (tir but luc s6 300 dén but luc sé 350) vé chuyén khoan tién
luong cua cong ty VA vao tai khoan cua ba V thdong qua chu tai khoan (tén
khach hang (101 ung) cia TRAN VAN CHIEN, NGUYEN THI VIET HA va uy
nhiém chi tong qua tai khoan dbi tng VND1147300502481 c6 co sé xac dinh
Cong ty VA d3 tra luong cho ba V tir thang 5/2015 dén thang 12/2015, murc
lwong 13 10.000.000 dong; tir thang 01/2016 dén thang 12/2016, muc luong 1a
14.000.000 ddng, tir thang 01/2017 dén thang 07/2017, muc lwong 1a 13.000.000
dong. Do d6, Cong ty VA va ba V cung co trach nhiém déng BHXH, BHYT,
BHTN cho ba V tai Bao hiém x4 hoi thanh phd Thu Duc tir thang 5/2017 dén
thang 8/2017 v&i mirc dong cu thé nhu sau:

Tir thang 5/2015 dén thang 12/2015, mirc lwvong 10.000.000 dong;
Tir thang 01/2016 dén 12/2016, mirc lwong 14.000.000 dong;
Tu thang 01/2017 dén 8/2017, muc lvong 13.000.000 dong.

Cong ty VA c¢6 trach nhiém dong tién 14i do cham dong BHXH véi i suat
theo quy dinh cua phép luat bao hiém xa hoi tuong Gng vdi thoi gian cham
dong.

[3.3] V& yéu cau rat mdt phan yéu cau khai kién:

Tai phién toa, dai dién nguyén don rit mot phan yéu cau khéi kién so voi
don khoi kién, cu thé: Rut yéu cau budc cong ty VA phdi nhan ba V tr¢ lai lam
viéc; R0t yéu cau cong ty phai thanh toan nhiing khoan tién lvong con ng ba V
trong khodng th(‘yi‘ gian ba V lam viéc vao thang 7, 8 nam 2017 (24.000.000
dong) va khoan tién luong cong ty tu y trir cia ba V khi nhan viéc (8.000.000

dong), tong cong 32.000.000 dong; Rut yéu cau tra BHXH tu thang 07/2009 dén
thang 4/2015 va rit yéu cau budc cong ty tra tién tro cap théi viéc.

Xét thdy, viéc rat mot phan yéu cau khoi kién cua dai dién nguyén don la
tu nguyén nén Hoi dong xét xur chap nhan va dinh chi xét xtr d6i voi cac yéu cau
do theo quy dinh tai khoan 2 Diéu 244 Bo luat TH tung dan sy nam 2015.

~ Xét de nghi cua dai dién Vién kiém sat 1a phu hop voi nhén dinh cua Hoi
dong xét x1r nén chap nhan.

[4] An phi dan sy so tham: Do Cong ty VA phai truy dong bao hiém xa

hoi cho ba V nén phai chiu an phi dan sy so thim ddi véi tranh chap vé lao dong

la 300.000 dong;
Vi cac [é trén;
QUYET PINH:

Ap dung diém a, d Khoan 1 Piéu 32; diém c Khoan 1 Piéu 35; diém‘b
khoan 1 Diéu 40; Diéu 147; Diéu 244; diém b khoélrn 2 Diéu 227; khoan 3 Diéu
228; bicu 266; Diéu 271 va Diéu 273 cua B0 luat To6 tung dan sy ndm 2015;
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Can ct Diéu 37, Piéu 38 khoan 1 Diéu 186 ciia Bo luat Lao dong nim
2012;

Cén cir diém a khodn 1 Picu 2, khoan 1 Picu 19, khoan 2 Dicu 21 Lujt
Bao hiém xa hoi nam 2014;

Can ctr Nghi quyeét s6: 326/2016/UBTVQHI14 ngay 30/12/2016 ciia Uy
ban Thuong vu Quoc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan ly va
st dung an phi va 1€ phi Toa an.

Tuyén xur:

1/ Khong chdp nhan mot phan yéu cau khéi kién cua nguyén don 1a ba Lé
Thi Thu V:

Yéu cau xéac dinh viéc Cong ty TNHH Dich vu Thuong mai va Xuit nhap
khau VA sa thai ba Lé Thi Thu V 4 trai phap luat va yéu cau Cong ty TNHH
Dich vu Thuong mai va Xuat nhip khau VA thanh toan cho ba V céc khoan tién
gom: Tién luong nhitng ngay khéng duoc 1am viéc tir thang 09/2017 dén thang
6/2022: 16.000.000 dong x 57 thang = 912.000.000 dong; Bong BHXH, BHYT,
BHTN nhting ngay khong dugc lam viée tir thang 09/2017 dén thang 6/2022; Boi
thuong 02 thang tién lwong: 16.000.000 déng x 02 thang = 32.000.000 dong.

2/ Chap nhan mot phan yéu cau khoi kién cta nguyén don 1a ba Lé Thi
Thu V:

Budc Cong ty TNHH Dich vy Thuong mai va Xuat nhap khau VA va ba
Lé Thi Thu V cung cé trach nhiém déong BHXH, BHYT, BHTN cho ba L& Thi
Thu V tai Bao hiém x3 hoi thanh phé Thu Puc tir thang 5/2017 dén thang
8/2017 theo quy dinh vé1 mirc dong nhu sau:

Tu thang 5/2015 dé'r,l thang 12/2015, mirc luong 10.000.000 dong;
Tu thang 01/2016 dén 12/2016, mirc lwong 14.000.000 dong;
Tu thang 01/2017 dén 8/2017, mirc lvong 13.000.000 dong.

Viéc dong tién BHXH, BHYT, BHTN duoc thuc hién ngay sau khi ban
an c6 hiéu lyc phap luat.

Cong ty VA c6 trach nhiém dong tién 13i do cham dong BHXH voi 1ai
suit theo quy dinh ctia phap luat bao hiém x4 hoi twong tmg v6i thoi gian cham
dong.

3/ Pinh chi yéu cau khoi kién ciia nguyén don dbi véi cac yéu cau: Budc
cong ty VA phai nhan ba V tro lai lam viée; yéu cau cong ty phai thanh toan
nhimg khoan tién lwong con ng ba V trong khodng thoi gian ba V 1am viéc vao
thang 7, 8 nam 2017 (24.000.000 dong) khoan tién luong cong ty tu y trir cua
ba V khi nhan viéc (8.000.000 dong) tong cong 32.000.000 dong; yéu cau Cong
ty VA phai tra BHXH tir thang 07/2009 dén thang 4/2015 va tra tién trg cap thoi
viéc.

4/ V& 4n phi dan su so tham:
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- Cong ty TNHH Dich vy Thuong mai va Xuét nhip khiu VA phai chiu
an phi 30’0.0‘00 dong, nop tai Chi cuc Thi hanh an dan sy thanh pho Thu Puc,
thanh pho H6 Chi Minh.

- Ba Lé Thi Thu V khdng phai ndp an phi.

Truong hop ban 4an dugc thi hanh theo quy dinh tai Diéu 2 Luét thi hanh
an dan sy thi nguoi dugce thi hanh an dan su, nguoi phai thi hanh 4n dan su co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hoac cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh
an dan su; thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat
Thi hanh an dan su.

5/ V& quyén khang céo:

Duong sy co mat dugc quyén khang cao trong thoi han 15 ngay ké tir
tuyén an. Puong su vang mit dugc quyén khang céo trong thoi han 15 ngay ké
tir ngay nhan duoc ban an hodc ké tir ngay ban an dugc niém yét.

Noi nhén: TM. HQI PONG XET XU SO THAM
- TAND TP.HCM; Tham phan — Chii toa phién toa
- VKSND TP.Thu brc;

- Chi cuc THADS TP.Thi Durc;
- Cac dl;ong su;
- Luu ho so vu an.

Tran Thi Lé Quyén
TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO THU BUC Péc 1ap — Tw do — Hanh phuc

THANH PHO HO CHI MINH

, Thanh phé Thit Pire, ngdy 08 thang 7 ndm 2022
S6: 4598/2022/QD-SCBSBA

] _ QUYETPINH 9
SUA CHUA, BO SUNG BAN AN SO THAM

TOA AN NHAN DAN THANH PHO THU PUC, THANH PHO HO CHi MINH
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Can ctr vao Diéu 268 cua Bo luat T6 tung déan sy;

Xét can stra chita, b sung ban an do 16i 16 rang vé so lidu trong Ban an S(f)
2266/2022/LD-ST ngay 22 thang 6 ndm 2022 cta Toa an nhan dan thanh pho
Thu Buc, Thanh ph6é HO6 Chi Minh dd xét xur so' thdm vu an lao dong veé viéc
“Tranh chap vé xu 1y ky luat lao dong theo hinh thurc sa thai, BHXH, BHYT,
BHTN”, gitra:

1. Nguyén don: Ba Lé Thi Thu V, sinh nam 1985

Dia chi: Thon Ha Tan, xa Pai Lanh, huyén Pai Loc, tinh Quang Nam.

Nguoi dai dién theo iy quyén: Ba Nguyén Hoang L, sinh nim 1998

Dia chi: S6 185 (Tang 3) C6 Bic, Phuong C6 Giang, Quan 1, TP. H6 Chi Minh.

(Vin ban uy quyén ngay 15 thang 5 nim 2022).

2. Bi don: Cong ty TNHH Dich vy Thuong mai va Xuat nhap khau VA

Tru sé: Thon Vang, xa Co Bi, huyén Gia Lam, Thanh ph Ha Noi.

Nguoi dai dién theo phap luat: Ong Tran Vin C, sinh nim 1978.

ia chi chi nhanh tai Thanh phé Ho Chi Minh: S6 12A Puong 179 Céu
Xay, phuong Tan Phu, thanh pho Thua Buc, Thanh phé H6 Chi Minh.

Pai dién Chi nhanh tai Thanh phé H6 Chi Minh: Ba Nguyén Thi Viét H,
sinh nam 1979.

QUYET PINH:

Stra chita, bo sung Béan an sO 2266/2022/LD-ST ngay 22 thang 6 nam 2022
cua Toa an nhan dan thanh pho Thu DPtrc, Thanh phd H6 Chi Minh nhu sau:

Tai cac dong thwr 21 tir trén xuér}g cua trang 6, dong thir 12 tir dudi 1én cua
trang 10 va dong thir nhat tir trén xudng cua trang 12 cua ban an da ghi: “... tu
thang 5/2017 dén ...”.

Nay stra chita, bo sung nhu sau: “... tir thang 5/2015 dén ...”.

Noi nhén: THAM PHAN — CHU TQA PHIEN TOA
- Puong su;

- VKSND TP. Thu buc;

- Chi cuc THADS TP. Thu brc;

- Luu ho so.

Tran Thi Lé Quyén
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