TOA AN NHAN DAN CAPCAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG Poc 13p - Tw do - Hanh phuc

Ban 4n s6: 199/2020/DS - PT
Ngay: 24/9/2020
VIV: “Tranh chdp tdi san thiva ké”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phin Hpi dong xét xir phiic tham gom co:
Thdm phan - Chii toa phién toa:  Ong Tran Minh Tuén
Cdc Tham phdn: Ong Nguyén Thanh Long
Ong Ping Kim Nhan.
- Thur ky phién toa: Ba Nguyén Thi Phuwong Lién, Thu ky Toa 4n nhan dan
cap cao tai Da Ning.
- Dai di¢n Vign kiém sdt nhin dan cap cao tai Pa Ning tham gia phién
toa: Ba Bui Ngo Y Nhi, Kiém sat vién cao cap.
Ngay 24 thang 9 nam 2020, tai try s¢ Toa an nhan dan cip cao tai Pa Ning
xét xir phiic tham cong khai vu an dan su thy 1y s6 216/2020/TLPT-DS ngay 06
thang 7 nam 2020 vé viéc: “Tranh chdp tdai san thiva ké .
Do Ban an dan sy so tham s6 28/2019/DSST ngay 31 thang 10 nam 2019
cua Toa an nhan dan tinh Khanh Hoa bi khang cao.
Theo Quyét dinh dwa vu an ra xét xtr s6 1543/2020/QP-PT ngay 07 thang 9
nam 2020, gitra cac duong su:
* Nguyén don: Ong Tran Ngoc A; Pia chi: phuong P, thanh phé N.
Nguwoi dai dién theo ity quyén ciia 6ng Tran Ngoc A: Ong HO Ngoc N; dia
chi: thanh phd N (Hop dong ty quyén ngay 15/9/2018). C6 mit.
* Bj don: Ong Tran H; Pia chi: phuong P, thanh phd N.
Ngueoi dai dién theo ity quyén ciia éng Tran H: Ong Phan Bach M; dia chi:
thanh phd N (Gidy ty quyén ngay 12/3/2019). Cé miit.
* Nhitng nguwoi cé quyén \gi, nghia vu lién quan:
+ Ba Tran Thi S (S Tran). Dia chi: Canada
+ Ba Tran S1 (S1 Tran). Pia chi: Canada.
Nguoi dai dién theo 1y quyén ciia ba Tran S1: Ong Nguyén Puc H, sinh
nam 1963; dia chi: tp. N, tinh Khanh Hoa (Hop dong tiy quyén ngay 10/01/2020).
Co mat.



Nguoi bao vé quyén va lpi ich hop phdp cua ba Tran S1: Ong Nguyén
Héng H, luat sy Van phong luat su N, thugc Poan luat su tinh Khanh Hoa. Dia
chi: tp. N, tinh Khanh Hoa. C6 mat.

* Nguwoi khdng cdo: Bi don - 6ng Tran H va ngudi co quyén loi, nghia vu
lién quan - ba Tran S1.

NOI DUNG VU AN:

Tai don khoi kién, ban tw khai - nguyén don, nguwoi dai dién theo 1y quyén
cua nguyén don trinh bay:

Cha t6i 1a Tran P (Sinh ndm 1916, mat nim 2018) va me t6i ba Phung Thi T
(sinh nam 1918, mat nam 2014), cha me t6i c6 04 ngudi con: Tran Ngoc A (sinh
nam 1935), Tran H (sinh ndm 1936), Tran Thi S (sinh ndm 1952), Tran S1 (sinh
nam 1956).

Cha me t6i mat khong dé lai di chiic d6i voi tai san 1a quyén sir dung dat 1a
thira dat s6 37 (mot phan) to ban do s6 3 tai té 15, N, N, N dién tich 821,9m? loai
dat trong cdy lau nam, tai san hién do 6ng Tran H quan 1.

Nay toi dé nghi Toa an chia di san ctia 6ng Tran P va ba Phung Thi T dé lai
la thira dat s6 37, t ban dd sb 3 tai t6 15, N, N, N dién tich 921,9m’ theo quy
dinh phap luat, 6ng Tran Ngoc A dé nghi dugc nhan toan bd quyén sir dung dat
trén va sé thanh toan cho cac dong thira ké khac bang tién theo quy dinh phap
luat.

Tai don khéi kién, ban tw khai - bi don, nguwoi dai dién theo ity quyén ciia
bi don trinh bay:

Cha t6i 12 Tran P (sinh ndm 1916, mat nam 2018) va me t6i ba Phung Thi T
(sinh nam 1918, mat nam 2014), cha me t6i c6 04 nguoi con: Tran Ngoc A (sinh
nam 1935), Tran H (sinh ndm 1936), Tran Thi S (sinh ndm 1952), Tran S1 (sinh
nam 1956).

Ngoai nhitng nguoi con trén, cha me t61 khong c6 con riéng hay con nudi
nao khac. Cha me t6i mat dé lai céc di san:

Nha dit s6 35 (s6 mai 287) L, P, N, Gidy ching nhan quyén sir dung dat va
nha & s6 CH00976/22372 do UBND thanh phd N cép ngay 01/7/2013.

Nha dat sé6 01B chung cu B, phuong V, thanh phé N, gidy ching nhan
quyén s& hiru nha & va quyén sir dung dat & do UBND tinh Khanh Hoa cap ngay
07/12/1999.

Pt va tai san gan lién vai dat tai t6 15, N, N, N, dugc UBND thanh phd N
cap Gidy ching nhan quyén sir dung dat nam 2013.

Dbi v6i di san 1a nha dat s6 35 (sb méi 287) L, P, N va nha dit s 01B
chung cu B, phuong V, thanh phd N cha me toi dé lai di chac lap ngay
11/03/2005 tai Van phong cong chimg s6 1 tinh Khanh Hoa cho hai em t6i 1a
Tran Thi S va Tran S1.



Pbi v6i di san 1a quyén sir dung dat va tai san gan lién voi dat (17 cay dira)
tai dia chi t6 15, N, N, N, trudc khi chét, cha me t6i khong dé lai di chuc, hién tai
san trén do to1 trong coi. Ngoai cac di san trén cha me to61 khong con tai sdn nao
khéc.

Khi cha me t61 gia yéu toi 1a nguoi tryc tiép cham séc, sau khi me to6i mét,
t6i va vo chuyén tir thanh phd H6 Chi Minh vé N sinh song dé lo huong khoi cho
me to1 va cham soc cha toi tai sb 35 (sé moi 287) L, P, N. Téi va anh Tran Ngoc
A c6 trao d6i vé viéc phan chia di san do cha me toi dé lai 1a quyén sir dung dat
tai t6 15, N, N, N nhung ca hai khong théng nhéat dugc quan diém.

Nay toi dong ¥ v6i yéu cau khai kién ctia nguyén don 6ng Tran Ngoc A va
dé nghj Toa an giao di san thira ké cua cha me t6i 1a toan bd quyén sir dung dat va
tai san gin lién voi dét tai to 15, N, N, N cho 6ng Tran Ngoc A quén 1y, sir dung.
Ong Tran Ngoc A c6 trach nhiém thanh toan cho toi 1/3 gié tri tai san thira ké
theo quy dinh phap luat. i v6i phan di san ba Tran S1 duoc thira huong, ong
Tran Ngoc A c6 trach nhiém quan 1y va phai thanh toan cho ba Tran S1 gia tri tai
san thira ké theo quy dinh phap luat khi ba S1 ¢6 yéu cau.

Tai don tir choi nhan di san ngay 27/02/2019, nguoi ¢é quyén loi, nghia vu
lién quan ba Tran Thi S trinh bay:

T6i tu nguyén tir chdi nhan di san va dé nghi Toa an giao phan di san toi
dugc nhéan theo quy dinh phéap luat cho nhitng ngudi thira ké theo phap luat con
lai: Ong Tran Ngoc A, 6ng Tran H, ba Tran S1.

Nguoi c6 quyén loi, nghia vu lién quan ba Tran S1:

D3 dugc Toa an cip so tham thong bao thdi gian mé phién hop hoa giai
cong khai ching clr va phién toa so tham nhung vang mit khong r6 1y do.

Tai Ban 4n dan su so tham s6 28/2019/DSST ngay 31 thiang 10 nim
2019 Toa an nhan dan tinh Khanh Hoa quyét dinh:

Cin ci Diéu 26, Piéu 37, Piédu 147, Diéu 235, Diéu 264 Bo luat to tung
dan su;

Cin clr cac Piéu 690, 611, 612, 613, 620, 623, 649, 650, 651 B luat dan
s,

Can ctir Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban
Thudng vu Qudc hdi vé an phi 18 phi Toa an;

Tuyén xu:

Chap nhén yéu cau ctia nguyén don 6ng Tran A Vé chia di san thira ké cua
cu 6ng Tran P va cu ba Phung Thi T.

Ong Tran A c6 nghia vy thanh toan cho éng Tran H, ba Tran S1 mdi nguoi
sO tién 1.324.823.170 ddng (Mot ty ba tram hai muoi bon triéu, tdm tram hai
muoi ba nghin, mét trim bay muoi dong). Ong Tran A tam thoi quan 1y ky phan
ctia ba Tran S1 va c6 nghia vu thanh toan gia tri ky phan thira ké 1.324.823.170



d6ng khi ba Tran S1 c6 yéu cau.

Ong Tran A duoc quyén quan 1y st dung dat va ciy trong trén 16 dat theo
Gidy chimg nhan quyén st dung dat sé BO710245 vao sd cap Gidy ching nhan
s6 CH00921/22336 ngay 23/5/2013 ctia Uy ban nhan dan thanh phé N va phan
dién tich dat qui hoach by ké Song Cai khong dugc cap Gidy CNQSD dat:
1.438,5m’ (c6 so dd ban v& kém theo ban 4n), 6ng Tran A c6 quyén lién hé cac co
quan c6 thim quyén dé dé nghi cip ddi Gidy chimg nhan quyén st dung dat theo
qui dinh cua phép luét.

Ngoai ra ban an so thdm con quyét dinh vé an phi, chi phi td tung, quyén
khang céo va thi hanh an theo quy dinh cta phap luét.

Ngay 14/11/2019 bj don 6ng Tran H khang cdo yéu cau Toda an cip phic
tham ap dung don gia twong duong voi gia chuyén nhuong trén thi trudng ddi véi
dat tranh chap.

Ngay 21/11/2019, ngudi co quyén loi, nghia vu lién quan ba Tran S1 khang
cao toan bd ndi dung ban an so thAm ctia Toa 4n nhan dan tinh Khanh Hoa.

Tai phién toa phic tham hom nay, ludt su bao vé quyén va loi ich hop phap
clia ngudi co quyén loi, nghia vy lién quan 1a ba Tran S1 cho rang qua trinh giai
quyét vu an, Toa 4n cap so tham khong thu thap ching ctr dé xac dinh di san thira
ké hién nay bién dong nhu thé ndo, nhung lai quyét dinh chia thira ké cho cac
duong su 1a khong dung phap luat. Mat khac, viéc téng dat vin ban td tung cho
ba Tran S1 ciing thyc hién khong ding quy dinh, do vay dé nghi HDXX chip
nhan khang cao cua ba Tran S1, huy ban an so tham dé xét xtr lai theo thu tuc
chung.

Dai dién Vién kiém sat nhan dan cép cao tai Pa Nang c6 quan diém Toa an
cap so tham da vi pham thu tyc t6 tung nghiém trong khi thu 1y giai quyét vu an
cin clr vao Gidy ching nhan quyén st dung dat photo do nguyén don xuat trinh,
nén viéc thu thap chimg cr khong day du, thiéu nguoi tham gia t6 tung nén dé
nghi HDXX tuyén chap nhan khang céo ciia ba Tran S1 huy 4n so tham dé xét xir
lai theo quy dinh phap luat.

NHAN PINH CUA TOA AN

Tai phién toa hom nay, dai dién nguyén don giit nguyén yéu cau khai kién,
dai dién nguoi co quyén loi, nghia vu lién quan 1a ba Tran S1 giit nguyén yéu cau
khang céo, Hoi dong xét xir tién hanh xét xir theo quy dinh ciia phép luat.

Xét khang céo ctia ba S1 dé nghi huy Ban an dan sy so thdm cta Toa 4n
nhan déan tinh Khanh Hoa, Hoi dong xét xur thay rang:

[1] Tai Bon khoi kién, 6ng Tran Ngoc A xac dinh cha me 1a cu Tran P, cu
Phung Thi T (déu da chét) sinh dugc 04 nguoi con la Tran Ngoc A, Tran H, Tran
Thi S, Tran S1, cha me chét khong dé lai di chac nén ong khai kién yéu cau chia
di san thira ké ctia cha me dé lai 13 thira dat s6 37 (mot phan) to ban d6 sb 3 tai to



15, N, N, thanh phé N, tinh Khanh Hoa va cung cdp ban photocopy (khong c6
cong chimg chimg thuc) Gidy ching nhin quyén sir dung dat s6 BO710245 s
vao s6 1a CH 00921/22336 ngay 23/8/2013 cua thira dat s 37 néu trén.

Khi thu ly cling nhu trong qua trinh giai quyét vu an, Toa 4n cép so thdm
khong yéu cau ong A cung cap ban chinh cua Glay ching nhén quyen su dung
dat hodc ban sao c6 cong ching, ching thuc ma van xem xét, giai quyét yéu cau
khoi kién ciia 6ng A 1a vi pham khoan 1 Diéu 95 BLTTDS.

[2] Sau khi nhan duoc ban an so tham c6 ndi dung phan chia di san cua cu
P va cu T dé lai 1a thira dat s6 37 (01 phan), ba S1 c6 don khang céo xac dinh
thira dat s6 37 (01 phan) khong con 1a di san do cha me dé lai vi da chuyén
nhuong, chinh 1y bién dong sang tén cho cic ba Nguyén Khoa Phuong Tung,
Nguyén Thanh Ngoc Hang va cung cip cac ching cir kém theo, thé hién:

- Sau khi cy T mat, ngay 01/4/2016, 6ng Tran H va ba Tran Thi S 1ap vin
ban nhuong/ting cho ky phan thira ké xac dinh 6ng H va ba S ty nguyén ting
cho/nhuong ky phan thira ké duoc hudng ciia cu T dbi véi thira dat s6 37 (1
phan), to ban d6 s 3, t6 15, N, phuong N, thanh phé N cho em gai 13 ba Tran Thi
S1 dugc Van phong Cong chirng Trung Tam cong chung cung ngay.

- Ngay 28/9/2016, cu P, ong H, ba S, ba S1 1ap van ban théa thuan phan
chia di san xac dinh 04 nguoi 13 nhimg ngudi thira ké theo phap luat cua cu T
(khong c¢6 6ng Tran Ngoc A), 6ng H, ba S d3 nhuong ky phan thira ké ngay
01/4/2016, nay cu P ciing nhuong ky phan thira ké ma cu dugc huong cta cu T va
tang cho ba S1 phan tai san cta cu 1a ¥4 quyén sir dung thira dat s6 37 (1 phan)
nén ba S1 14 ngudi duy nhat duoc quyén sir dung, dinh doat d6i voi thira dat s6 37
(1 phan), van ban nay dugc Vian phong cong chung Trung Tam cong ching cing
ngay.

- Trén co s& van ban thoa thuan phan chia di san néu trén, ngay 28/9/2016,
ba S1 di chuyén nhuong quyén st dung thira dat s6 37 (1 phan) cho cac ba
Nguyén Khoa Phuong Tung, Nguyén Thanh Ngoc Hang; ba Tung va ba Hang da
dugce Chi nhanh Vian phong dang ky dat dai thanh phd N chinh 1y bién dong Gidy
chtng nhan quyén sir dung dat s6 BO710245 ngay 24/11/2016.

Nhu vy, thira dat s6 37 (01 phan) hién da sang tén cho ba Tung, ba Hang
nhung Toa an cap so tham khong dua ba Tung, ba Hang vao tham gia t6 tung 13
vi pham thu tuc t6 tung.

[3] Do viéc thu thip ching ct khong ding quy dinh tai Diéu 95 BLTTDS,
Toda an cap so tham chua di cian cir viig chic xac dinh thira dat s6 37 (1 phéan)
dugc chuyén nhuong, sang tén cho ngudi khac hay chua, nhung lai chdp nhan
don khoi kién ciia 6ng A chia thira ké d6i voi thira dat nay lam anh hudng nghiém
trong dén quyén va lgi ich hop phap cua ba Tung, ba Hang va cac duong su khéc
trong vu an.



Nhu vay, cip so thim c6 thiéu sot trong viéc thu thap ching cr ma tai
phién toa phuc thim khong thé thuc hién bd sung, déng thoi co vi pham nghiém
trong thil tuc t6 tung 1a thiéu ngudi tham gia td tung 1am anh hudng dén quyén va
loi ich hop phap ctia dwong su nén can chip nhan khang céo cua ba Tran S1, chip
nhan quan diém cua luat su va dai dién Vién kiém sat nhan dan dan cép cao tai
Pa Ning, huy toan bo ban 4n so tham dé giai quyét lai theo thi tuc chung.

Khi thu 1y giai quyét lai vu an, Toa 4n cdp so tham can téng dat cic van
ban t6 tung cho cic duong su theo dung quy dinh phéap luat, dong thoi, can phai
xac minh, lam 1o tinh ¢6 can ct, gia tri phdp 1y cia cac van ban do ba S1 cung
cap vi ong A cung cip cac tai liéu thé hién 6ng A 13 con cu P, cu T nhung trong
cac van ban phan chia di san thira ké ctia cu T do ba S1 cung cip déu khong c6 sy
tham gia cta 6ng A 13 ¢c6 mau thuin khi cac duong sy cung cap ching cir ching
minh.

[4] Do huly 4n so tham nén viéc rat khang céo cua 6ng H trong giai doan
chuan bj xét xtr phuc tham, Hoi ddng xét xir phuc tham khong xem xét giai quyét.

[5] Ba Tran S1 khong phai chiu an phi dan sy phiic tham.
Vi nhitng lé trén,
QUYET PINH:

Can ctr khoan 3 Diéu 308, Piéu 310 Bo luat td tung dan su;

1. Chap nhan khang céo cia nguoi c6 quyén loi, nghia vu lién quan ba
Tran S1. Tuyén xr:

Huy toan bo Ban an déan sy so tham s6 28/2019/DSST ngay 31/10/2019 caa
Tda an nhan tinh Khanh Hoa vé viéc “Tranh chdp tai san thira ké” gitta nguyén
don 1a 6ng Tran Ngoc A voi bi don 1a ong Tran H.

Giao ho so vu 4n cho Toa an nhan dan tinh Khanh Hoa giai quyét lai theo
tha tuc so tham.

2. Ba Tran S1 khong phai chiu 4n phi dan su phtic tham. Hoan tra cho ba
S1 300.0004 (ba tram nghin dong) tién tam tmg an phi da ndp theo bién lai thu sd
0001059 ngay 22-11-2019 cia Cyc Thi hanh an dan sy tinh Khanh Hoa.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TAND t6i cao; THAM PHAN — CHU TQA PHIEN TOA
- VKSND cép cao tai Pa Néng;

- TAND tinh Khanh Hoa;

- VKSND tinh Khanh Hoa; (baky)

- Cuc THADS tinh Khanh Hoa;

- Nhitng ngudi tham gia to tung; . i

- Luu HSVA, PHCTP, LT. Tran Minh Tuan



