TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH DONG NAI Poc 1ap — Tw do — Hanh phic

Ban 4n s6: 36/2020/HNGD-PT
Ngay: 19- 8-2020.

VIV “Tranh chdp ly hon,

nubi con chung”

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PONG NAI

- THnh phin Hpi dong xét xir phiic thim gom cé:

Thdam phdan — Chii toa phién toa: Ong Ngd Thanh Sy.
Cac Tham phan: Ong Tran Thanh Phong
Ba P4 Thi Nhung
Thw ky phién toa: Ba Phan Thi Ngan — Thu ky Toa an nhan dan tinh
Pong Nai.
Dai dién Vién kiém sdt nhin dan tinh Pong Nai tham gia phién toa: Ba
Vii Thi Héng Uyén — Kiém sat vién.
Ngay 19 thang 8 nam 2020 tai Tru s& Toa an nhan dan tinh Dong Nai xét
xt phuc thdm cong khai vu an thy 1y s6 45/2020/TLPT-HNGD ngay 19 thang 6
nam 2020 vé viéc: “Tranh chdp ly hén, nudi con chung ”.
Do Ban 4n Hoén nhan gia dinh so thdm sé 27/2020/HNGD-ST ngay 19
thang 3 nim 2020 cua Tda an nhan dan tHnh phd B bi khang céo.
Theo Quyét dinh dua vu 4n ra xét xir phtic tham s6 46/2020/QP-PT ngay
30 thang 7 nam 2020 giita cac duong su:
1. Nguyén don: Ong Nguyén Qudc H, sinh ndam 1985.
HKTT: S6 61, Hoang Tam Ky, t6 13 (cii 1 t6 3), khu phd 6, phuong Lo, TP.
B, tinh Pdng Nai.
2. Bi don: Ba Lé Thi Thanh H, sinh nam 1986.
HKTT: S6 61, Hoang Tam Ky, t6 13 (cii 1a to 3), khu phé 6, phuong L, TP.
B, tinh Pdng Nai.
Dia chi lién hé: Chung cu Lan Phuong, s6 104 HO Van Tu, phuong T, quan T,
TP. H6 Chi Minh.



3. Nguroi khdng cdo: Ong Nguyén Quéc H — nguyén don.
NOI DUNG VU AN:

Theo 4n so tham:

* Theo don khoi kién, ban tw khai, loi trinh bay tai cac phién hoa gidi,
phién hop kiém tra viéc giao ndp, tiép cin cong khai chimg cit va tai phién toa
ciia 6ng Nguyén Quoc H:

Ong va ba Lé Thi Thanh H xay dung gia dinh véi nhau vao nim 2009, c6
dang ky két hon tai UBND phuong Long Binh, TP. B, tinh Pong Nai trén co s
ca hai tu nguyén, khong bi ai ép budc.

Qua trinh chung sdng vo chdng phat sinh nhiéu mau thun, nguyén nhan
1a do tinh tinh khong hoa hop, bat dong vé quan diém song, vo chong khong con
t6n trong, tin tudng 1An nhau din dén thuong xuyén xay ra xung dot. Mic du ca
hai da nhiéu 1an ¢ gang han gan hanh phuc gia dinh dé vo chong cling nhau
nudi day con cai, nhung cho dén nay mau thuin vo chong van khong thé han
gan dugc ma ngdy cang trd nén tram trong. Do mau thuin vo chong khong thé
han gan duoc nén ong va ba H di séng ly than véi nhau tir thang 9/2018 dén
nay, khdng ai con quan tam dén ai nita. Xét thdy tinh cam vo chong khéng con,
muc dich hon nhan khong dat dugc, 6ng xin dugc ly hon vai ba H dé tra tu do
cho nhau.

- V& con chung: C6 02 con chung tén 1a Nguyén Ha Minh G, sinh ngay
16/01/2011 va Nguyén Minh P, sinh ngay 02/01/2014. K& tir khi 6ng va ba H
song ly than véi nhau tir thang 9 nam 2018 dén nay thi chau Giang dang & voi
ong ciing 6ng ba ndi truc tiép cham soc, nudi dudng con chau Phong do ba H
tryc tiép cham soc, nudi dudng (ba H va chau Phong & quan T, TP. HO Chi
Minh). Ly hén 6ng xin duoc truc tiép cham séc, nudi dudng chau Phong va
ddéng ¥ giao chau Giang cho ba H truc tiép chim séc, nudi dudng. Tam thoi
khong ai phai cdp dudng nudi con cho ai.

- V@ tai san chung: Ty vo ché)ng thoa thudn, khong yéu cau Toa an giai
quyét.

- Vé no chung: Khong c6, khong yéu cau Toa an giai quyét.

* Theo bdn ti khai, 10i trinh bay tai cdc phién hoa gidi, phién hop kiém
tra viéc giao ndp, tiép cdn cong khai chitng cir va tai phién toa cia ba Lé Thi

Thanh H:



Ba va 6ng Nguyén Qudc H xay dung gia dinh v6i nhau vao niam 2009, co
dang ky két hon tai phuong L, TP. B, tinh Pdng Nai trén co sé ca hai ty nguyén,
khong bi ai ép budc.

Qua trinh chung sdng, vo chdng hanh phuc duoc 08 nim dau, sau do thi
phét sinh mau thuin. Nguyén nhan 14 do tinh tinh khong con hoa hop, bat dong
vé quan diém séng, nhung chu yéu 13 do méu thudn giita me chdng véi con dau,
dan dén thuong xuyén xay ra xung dot. Do mau thuin khong thé giai quyét duoc
nén ba va 6ng H da séng ly than véi nhau hon 01 nim nay, khong ai con quan
tam dén ai nira, ca vé tinh cam Ian kinh té. Ban than ba xac dinh van con tinh
cam v&i ong H va vi cac con, nén ba khong mudn ly hon. Tuy nhién, néu 6ng H
cuong quyét xin ly hon va Toa an chap nhan yéu cau xin ly hon cua 6ng H, thi
ba cling dong ¥.

- V& con chung: C6 02 con chung tén 1a Nguyén Ha Minh G, sinh ngay
16/01/2011 va Nguyén Minh P, sinh ngay 02/01/2014. Néu ly hon, tai cac budi
lam viéc trude ddy thi ba co nguyén vong duoc truc tiép chim soc, nudi dudng
ca hai con chung, néu khong duogc thi tuy 6ng H quyét dinh (6ng H tryuc tiép
cham soc, nudéi dudng 01 con, chdu con lai do ba truc tiép cham soc, nuoi
dudng) va tam thoi ba khong yéu cau 6ng H phai cap dudng nudi con chung.

Tuy nhién, vi khdng mudn chia r& tinh cam chi em ctia 02 con, ban than
chau géi 1a Nguyén Ha Minh G co ban tu khai trinh bay nguyén vong muén
duoc ¢ v6i me (néu phai ly hon), con chau Nguyén Minh P con nhé va ké tir khi
vo chong song ly than véi nhau (khoang thang 09 nim 2018) dén nay do ba truc
tiép chiam soc, nudi dudng. Do vay tai budi hoa giai ngay 08/01/2020 va tai
phién tdoa hom nay ba xin duoc truc tiép chim soc, nudi dudng ca 02 con chung
va yéu cau 6ng H cip dudng nudi 02 con 5.000.000d/thang cho dén khi cac con
trrong thanh va co6 kha nang lao dong.

- V& tai san chung: Ty vo chong thoa thuan, khong yéu cau Toa 4n giai
quyét.

- V& no chung: Khong co, khong yéu cau Toa an giai quyét.

- Tai ban 4n hon nhan gia dinh so tham sé 27/2020/HNGD-ST ngay
19/3/2020 ctia Toa a4n nhan dan thanh phd B da ap dung khoan 1 Diéu 28; diém
a khoan 1 Dicu 35; diém a khoan 1 Diéu 39; Dicu 227; Diéu 235 va Diéu 266
B0 luat tb tung dan sy nam 2015; Diéu 51, 54, 56, 57, 58, 59, 81, 82, 83, 84 va
Piéu 131 Luat hon nhan va gia dinh nam 2014; Nghi quyét



326/2016/UBTVQH14 ngay 30/12/2016 caa Uy ban Thuong vu Qubc hdi quy
dinh vé an phi va 18 phi Toa an.

Tuyén xir:

Chép nhan yéu cau xin ly hon ciia 6ng Nguyén Qubc H.

Vé quan hé hén nhan: Ong Nguyén Quéc H dugc ly hon véi ba Lé Thi
Thanh H.

Vé con chung: Giao chau Nguyén Ha Minh G, sinh ngay 16/01/2011 va
chau Nguyén Minh P, sinh ngay 02/01/2014 cho ba H truc tiép chiam séc, nudi
dudng. Tam thoi ong H cdp dudng nudi 02 con chung mdi chau
2.500.000d/thang (Hai triéu, nim trim nghin d6ng/thang) cho dén khi chau
Giang, chau Phong trudng thanh va c6 kha nang lao dong.

Vi khong truc tiép nudi con nén 6ng H dugc quyén di lai thim nom,
chdm soc, gido duc con khong ai dugc can tro.

Vi quyén loi ctia con khi can thiét, cac bén co quyén xin thay d6i ngudi
truc tiép nudi con va yéu cau cap dudng nudi con

Vé tai san chung: Khong dit ra xem xét, giai quyét.

Vé no chung: Khong co.

Ngoai ra, ban &n so tham con tuyén vé an phi, nghia vu thi Hnh an va
quyén khang cdo ctia cac duong su.

Ngay 30/3/2020, bi don 6ng Nguyén Quéc H ndép don khang cdo, dé
nghi Toa 4n nhan dan tinh Pong Nai sra mot phan ban an so tham theo hudng
giao chau Nguyén Minh P, sinh ngay 02/01/2014 cho 6ng H truc tiép nudi
dudng, chau Nguyén Ha Minh G, sinh ngay 16/01/2011 cho ba H nuoi dudng.

Quan diém cua dai dién Vién kiém sat nhan dan tinh Déng Nai tham gia
phién toa phuic tham:

Vé thu tyc t6 tung: Tham phan va Hoi dong xét xir, ngudi tién Hnh t6
tung, nguoi tham gia tb tung da thuc hién dung quy dinh cua B luat tb tung dan
Su.

Vé duong 161 giai quyét vu an: Khi ly than, chau Phong do ba H chim
soc, nuoi dudng, chau Giang do 6ng H cham soc, nubi dudng. Theo tai liéu thu
thap dugc, chdu Phong phat trién tét vé thé chit, tinh than, chau Giang lai c6
nguyén vong dugc & voi ba H. Xét vé dicu kién thoi gian dé cham séc con
chung, thi 6ng H gip kho khian hon ba H. Vi vay cip so thim giao c4 hai con
chung cho ba H cham soc, nudi dudng la cé can ctr. Khang cao cua 6ng H khéng

c6 can cu, nén dé nghi Hoi1 dong xét xtir khong chap nhén khang cdo. Tuy nhién,
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khi giai quyét vé quan hé hon nhan, cap so thim ap dung Luat Hon nhan va gia
dinh nim 2014 1a khong dung quy dinh tai khoan 1 Piéu 131 Lu4t hon nhan va
gia dinh ndm 2014, dé nghi Hoi ddng xét xir stra mot phan ban an vé 4p dung
phép luat.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, chimg ci c6 trong hd so vu an, da dugc
xem x¢ét tai phién toa, két qua tranh tung tai phién toa, Hoi déng xét xir nhan
dinh:

[1] Vé t6 tung: Ong Nguyén Qudc H khang cdo va ndp tam tng an phi

trong han luat dinh nén dugc xem xét giai quyét theo trinh ti phuc tham.

[2] V& noi dung khang céo:

Ong Nguyén Quédc H khang cdo dé nghi Toa 4n nhan dan tinh Pong Nai
sira mot phan ban 4n so tham theo hudng giao chau Nguyén Minh Phong, sinh
ngay 02/01/2014 cho 6ng H truc tiép nuodi dudng, chau Nguyén Ha Minh G,
sinh ngay 16/01/2011 cho ba H nu6i dudng.

Nhan thy: Viéc cac duong su yéu ciu duge tryc tiép nudi dudng con
chung 14 chinh dang. Tuy nhién, viéc giao con chung cho ai truc tiép nudi
dudng phai dam bao quyén loi vé moi mit cho cac chau ca vé doi song vat chat
1an doi séng tinh than.

Xét vé didu kién dé nuodi dudng con chung:

Pbi voi ong H, ong c6 nghé ngH, thu nhap 6n dinh, dang sinh sdng cing
nH v&i bd me tai phudng Long Binh.

Pbi v6i ba Lé Thi Thanh H, hién ba dang séng cling chau Phong tai
phuong T, quan T, thanh phd Ho Chi Minh. Ba H hién 13 can bd truong Cao
dang Céng thwong Thanh phé H6 Chi Minh véi muac thu nhap 1a 24.000.000
dong mdi thang.

Nhu vay, ong H va ba H déu c¢6 du kha niang, diéu kién kinh té dé nudi cac
con chung. Tuy nhién, trong qua trinh giai quyét vu 4n tai cip so tham cac bén
duong sy déu thira nhan: Ong H va ba H di song ly than tir thang 9 nam 2018
cho dén nay; trong khoang thoi gian song ly than chau G song cung 6ng H tai B,
con chau Phong do ba H nuéi dudng, cham soc, song tai Thanh phé H6 Chi

Minh. Chau Phong hoc tai Truong Mam non Mai Anh, nhan xét cudi nim hoc

5



2018-2019 cua gido Vién chu nhiém vé thé lyc va tdm 1y déu phat trién tét. Do
d6, khong nén 1am x4o tron cudc séng dang 6n dinh ctia chdu Phong. Toa an cép
so tham ciing d3 ghi nhan ¥ kién ciia chau Giang trong truong hop 6ng H va ba
H ly hén, chau Giang c6 nguyén vong sdng cung véi me (bat luc 23). Vi vy,
can ton trong nguyén vong cua chau Giang. Canh do, tai phién toa phuc tham, ba
H con trinh bay, sau khi xét xir so tham, chau Giang di vé sdng chung véi ba va
chéu Phong, cudc sdng ba me con 6n dinh, tdm 1y c4c chau phét trién tot. Dé
dam bao quyén lgi v& moi mit cua cic chau, dam bao cho viée phat trién ot
nhat cac con chua tHnh nién, nén viéc giao chau Giang va chau Phong cho ba H
truc tiép nuodi dudng 1a phu hop.

Tir cac nhan dinh trén, yéu cau khang cdo cua 6ng H 1a khong c6 co s
xem Xét.

Ong H va ba H két hon nam 2009, nhung khi giai quyét vé quan hé hon
nhan, cap so tham 4p dung Luat hon nhan va gia dinh ndm 2014 1a khong dung
quy dinh tai khoan 1 DPiéu 131 Luat hon nhan va gia dinh nam 2014, can sira
mot phan ban an vé ap dung phép luat.

[3] V& an phi hon nhan gia dinh phac tham: Do stra 4n so tham, nén dng
H khong phai chiu an phi hon nhan gia dinh phiic tham.

[4] Quan diém cta dai dién Vién kiém sat phu hop véi nhan dinh cua
Ho1 déng x€t XU, nén chép nhan.

Vi nhiing 1€ trén;

QUYET DINH:

Can ctr vao khoan 2 Piéu 308, Diéu 309 ctia Bo luat T tung dan su;
Khong chap nhan khang cdo cua 6ng Nguyén Qudc H; Sira mot phan
ban 4n so tham sé 27/2020/HNGD-ST ngay 19 thang 3 nim 2020 cta Toa an
nhan dan thanh phd B vé ap dung phép luat.
Ap dung khoan 1 DPiéu 28; diém a khoan 1 Piéu 35; diém b khoan 1 Piéu
39; Piéu 235 va Piéu 266 Bo luat té tung dan sy ndm 2015; cac diéu 9, 11, 12
Luat hon nhan va gia dinh nam 2000; cic diéu 51, 54, 56, 57, 58, 59, 81, 82, 83,
84, 110 va Piéu 131 Luat hén nhan va gia dinh niam 2014; Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 caa Uy ban Thuong vu Qubc hdi quy
dinh vé an phi va 18 phi Toa an.



Tuyén xir:

Chép nhén yéu cau xin ly hon ctua 6ng Nguyén Quéc H.

1.Vé quan hé hén nhan: Ong Nguyén Qudc H dugc ly hon véi ba Lé Thi
Thanh H.

2. V& con chung: Giao chau Nguyén Ha Minh G, sinh ngay 16/01/2011 va
chau Nguyén Minh P, sinh ngay 02/01/2014 cho ba H truc tiép chiam soc, nudi
dudng. Tam thoi ong H cdp dudng nudi 02 con chung mdi chau
2.500.000d/thang (Hai triéu, nim trim nghin dong/thang) cho dén khi chau
Giang, chau Phong trudng thanh va c6 kha nang lao dong theo quy dinh tai Piéu
118 Luat hon nhan gia dinh nam 2014.

Truong hop bén c6 nghia vu cham tra tién thi bén d6 phai tra 1ai ddi voi
s6 tién cham tra tuong Gmg véi thoi gian cham tra.

Ong H dugc quyén thim nom, chim soéc con chung, khong ai dugc
quyén ngin can 6ng H thuc hién quyén nay. Trong trudong hop can thiét, mot
trong cac bén co quyén xin thay d6i quyén truc tiép nudi con, muc cip dudng,
theo quy dinh cua phap luat.

Trong truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu
2 Luat Thi hanh an dan sy thi nguoi duogc thi Hnh an dan sy, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh &n, quyén yéu cau thi Hnh 4n, tu nguyén
thi hanh an hoic bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9
Luat Thi Hnh an dan su; thoi hiéu thi Hnh an dugc thuc hién theo Diéu 30 cua
Luat thi Hnh an dan su.

3. Vé an phi HNGDP-ST: Ong Nguyén Qubc H phai nop 300.000d (Ba
trim nghin dong) an phi hon nhén gia dinh so thAm va 300.000d (Ba trim nghin
d6ng) an phi cip dudng nudi con chung. Pugc trir vao sd tién 300.000d (Ba
tram nghin d6ng) tam tng an phi da ndp tai bién lai sé6 001186 ngay 25/11/2019
cta Chi cuc Thi hanh an dan sy TP. B, 6ng H con phai nop 300.000d (Ba tram
nghin dong) an phi cap dudng nudi con chung theo quy dinh.

4.Vé an phi HNGD-PT: Ong Nguyén Quoc H khong phai chiu an phi hon
nhan gia dinh phiic tham, nén duoc hoan tra 300.000 dong tién tam tng an phi
d3 ndp theo bién lai sé 0008988 ngay 03/4/2020 cua Chi cyc thi hanh &n dan su
thanh phé B.

5. Ban an phitic tham c6 hiéu luc ké tir ngdy tuyén an.



Noi nhin: TM. HQI PONG XET XU PHUC THAM

- VKSND tinh Dong Nai; THAM PHAN - CHU TQA PHIEN TOA
- TAND TP. B;

- Chi cuc THADS TP. B;
- Cac duong su;
- Luu: VT, ho so vu an.

Ngo6 Thanh Sy
Noinhgn: TM. HQI PONG XET XU PHUC THAM
}’ﬁﬁgﬂgﬂg Dong Nai; THAM PHAN - CHU TQA PHIEN TOA

- Chi cuc THA-DS Tp B;
- Cac duong su;
- Luu: VT, ho so vu an.



Ngo6 Thanh Sy



