TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc 1ap - Tw do - Hanh phuc

Ban 4n s6: 330/2020/LD-PT
Ngay: 18/5/2020
V/v tranh chip don phuong chdm
dut hop dong lao dong.

, ‘ NHAN DANH )
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xi phiic thim gom cé:
Tham phdn — Chii toa phién téoa: Ba Bui Thi Kim Dung
Cdc Tham phan: Ong Truong Vin Hién
Ong Nguyén Ngoc Tai
= Thu ky phién toa: Ba Nguyén Thi Luu - Thu ky Toa 4n nhan dan Thanh
pho H6 Chi Minh.
- Dgi di¢n Vign kiém sit nhan dan Thanh phé Ho Chi Minh tham gia
phién toa: Ong Ton Manh Hung - Kiém sat vién.
Trong cac ngay 24 thang 4 va ngay 18 thang 5 nam 2020 tai phong xu an
Toa an nhan dan Thanh pho H6 Chi Minh xét xtr phuc tham cong khai vu an thu Iy
s0 01/2020/TLPT - LD ngay 06 thang 01 nam 2020 vé viéc: “Tranh chap don
phuong cham dut hop dong lao dong”,
Do ban 4an lao dong so tham sb 08/2019/LD-ST ngay 20 thang 11 nam
2019 cta Toa an nhan dan Quén S1, Thanh pho H6 Chi Minh bi khang céo.
Theo Quyét dinh dua vu an ra xeét xur phiic tham sd 534/2020/Qb — PT
ngay 14 thang 02 nam 2020; Quyet dinh hodn phién toa phuc thdm so
1935/2020/QD-PT ngay 06 thang 3 nam 2020; Quyét dinh hoan phién toa phuc
tham s6 2841/2020/QD-PT ngay 27 thang 3 nam 2020 va Quyét dinh tam ngung
phién toa phuc tham s6 3605/2020/QP-PT ngay 24 thang 4 nam 2020, giira cac
duong su:
- Nguyén don: Ba S, sinh nam 1964
Dia chi: S6 F23/69 4p S, xd HL, huyén BC, Thanh phé H6 Chi Minh.
Nguoi dai dién hop phap: Ba T, sinh nam 1970
Dia chi: K19 Cu x4 PL A, Phudong MH, Quén S1, Thanh phd H6 Chi Minh
(Theo Gidy ty quyén Sé cong chimg 03297 ngay 22/02/2020 lap tai Van
phong Cong chiing Luong Khanh Linh)
Nguoi bao vé quyén va loi ich hop phap: Ong T1, sinh nam 1978; can bo



tu van phap luat cua Trung tdm Tu van Phéap luat thudc Lién doan lao dong
Thanh pho HO Chi Minh.

- Bi don: Cong ty M.

Dia chi: 370 THD, Phudng MM, Quén 5, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phap: Ong N1, sinh nim 1989.

Dia chi: 264/4 P, Phuong T2, Quan B, Thanh phé H6 Chi Minh

(Theo Gidy ty quyén sb6 01/2019/LD-PT ngay 29/11/2019 ciia Cong ty M)

Ngudi bao bé quyén va loi ich hop phap: Luat su H, sinh nam 1980, luat su
ctia Van phong Luét su P va LD — Chi nhanh Thanh pho H6 Chi Minh, thuc Doan
luat su Thanh pho H6 Chi Minh.

- Nguoi khang cdo: Ba S 1a nguyén don va Cong ty M 1a bi don
NOI DUNG VU AN:

- Tai don khoi kién nop ngay 19/7/2019, ban tw khai va tai phién toa so
tham, dai dién theo ity quyén ciia nguyén don Ba T trinh bay:

Ba S vao lam viéc tai Cong ty M vdéi chire vu thu kho tur thang 8/2014.
Khi vao 1am ba c6 ky hop dong lao dong 02 lan v6i Cong ty ndy vao ngay
01/8/2014 vé6i thdi han 01 nim 5 thang va hop dong khong xac dinh thoi han
vao ngay 01/01/2016. Ca 02 hop dong déu dwa mot lugt vao dau nam 2019 dé
ba ky sau khi ky xong ong Phong khong cho Ba S gitr bét ky hop déng nao. Mitrc
lvong chinh cua hop dong khong xac dinh thoi han 13 3.800.000 ddng, ngoai ra
con ¢ cac khoan phu cip com trua: 680.000 dong/thang, trang phuc: 400.000
dong/thang, dién thoai 500.000 ddng/thang, cong tac 500.000 dong/thang, xing
xe 400.000 dong/thang. Mirc lwong vao thang 3 khi ba bi cho nghi viéc ba duoc
lanh 13 9.700.000 dong/thang bao gdm ca phu cap. Lam hét nim duoc hudng
lwong thang 13, nghi phép theo ché dd. Vé mic luong thi 6 thang dugc ting 5%,
mot ndm duoc ting lwong hai lan.

Tir ndm 2018 giam dbc cua Cong ty thuong xuyén co nhiéu hanh dong
kiém c¢& dé cho Ba S nghi viéc. Thang 01/2019 cong ty giri van ban thong bao
cho Ba S biét dén ngay 18/3/2019 Ba S sé& hét tudi lao dong do d6 hop ddng lao
dong giita Cong ty M va Ba S s& chdm dat tir ngay 18/3/2019, truong hop Ba S
¢ nguyén vong nghi som trudc thoi han thi Cong ty dong ¥ giai quyét va chi tra
lwong dén ngay 18/3/2019. Tur khi giao thong bao cho dén ngay 18/3/2019 Cong
ty khong moi ba 1én dé thoa thuan vé van dé chAm dut hop dong lao dong. Ngay
30/01/2019 thi Cong ty ra quyét dinh cho Ba S nghi viéc va khong c6 bat ky boi
thudng nao trong khi Ba S cho rang van chua dén tudi vé huu. Ba S chinh thirc
nghi viéc tai Cong ty tir ngay 30/01/2019 va di nhan luong dén ngay 18/3/2019.

Ba S khoi kién yéu cau Toa hity Quyét dinh cho thoi viéc s6 01/GM-
QDb/2019 ngay 30/01/2019 vi trai phap luat, buc Cong ty TNHH M nhén Ba S
tré lai lam viéc véi chitc vu tha kho tai dia diém 67 Pham Pinh H6, Phuong 2,
Quan S1 va boi thuong thiét hai cho Ba S, cu thé:



- Boi thuong Quyét dinh cho thoi viéc s6 01/GM-QD/2019 ngay
30/01/2019 do khong bao trudc 45 ngay 1a 16.788.462d6ng;

- Boi thuong Quyét dinh cho thoi viée tréi ludt va boi thuong ton that
danh du tinh than 1a 100.000.000d6ng;

- Tra luong tir ngdy 19/3 tam tinh dén thang 11/2019 1a 84.875.000 dong
(tién luong tur ngay 19/3 dén 31/3 1a 13 ngay 1a 9.700. 000ddng : 26 x 13 =
4.850. OOOdong, tir thang 4/2019 tam tinh dén thang 6/2019 1a 3 thang x
9.700.000d6ng = 29.100.000ddng; tir thang 7/2019 dén thang 11/2019 (theo quy
dinh ctia Cong ty 06 thang duogc ting 5% luong 1a 10.185.000 dong/thang x 5
thang = 50.925.000 dong);

- Cong ty phai dong bao hi‘ém x@ hoi cho Ba S tir thang 4/2019 tam tinh
dén thang 6/2019 14 6.256.500 dong; tr thang 7/2019 dén thang 11/2019 tam
tinh 1a 10.185.000 x 21.5% = 2.190.000 x 5 thang = 10.950.000 dong.

- Cong ty phai dong bao hiém xa hoi bo sung do dong thiéu tién lwong tir
trude dén nay (tur thang 8/2014 cho dén khi nhan tré lai 1am viéc), cu thé:

+ Néam 2014 mirc luong 13 6.600.000dong — 2.900.000dong da dong =
3.700.000dong, tu thang 8/2014 dén thang 12/2014 = 5 thang x 3.700.000d6ng =
18.500.000d0ng x 21.5% = 3.978.000ddng;

+ Nam 2015 tir thang 01/2015 dén thang 6/2015 1a 6.900.000d6ng —
3.317.000dong da dong = 3.583.000d6ng x 6 thang = 21.498.000dong x 21.5%=
4.622.000d0ng.

Tir thang 7/2015 dén thang 12/2015 mirc lwong 7.200.000dong —
3.317.000dong da dong = 3.883.000ddng x 6 thang = 23.298.000ddng x 21.5%
=5.009.000d0ng.

+ Nam 2016 tx thang 01/2016 dén thang 6/2016 1a 7.500.000d6ng —
3.800.000d0ng da dong = 3.700.000dong x 6 thang = 22.200.000d0ng x 21.5%=
4.773.000d6ng.

Tir thang 7/2016 dén thang 12/2016 mirc lwong 7.800.000dong -
3.800.000d0ng da déng = 4.000.000d0ng x 6 thang = 24.000.000dong x 21.5%
= 5.160.000d0ng.

+ Nam 2017 tir thang 01/2017 dén thang 6/2017 1a 8.100.000dong —
4.400.000d0ng da dong = 3.700.000d6ng x 6 thang = 22.200.000d6ng x 21.5%=
4.733.000dong.

T thang 7/2017 dén thang 12/2017 mirc lwong 8.500.000dong —
4.400.000d0ng da dong = 4.100.000dong x 6 thang = 24.600.000dong x 21.5%
= 5.289.000d0ng.

+ Nam 2018 tir thang 01/2018 dén thang 6/2018 1a 8.900.000d6ng —
4.600.000dong da dong = 4.300.000d0ng x 6 thang x 21.5%= 5.550.000d0ng.

Tir thang 7/2018 dén thang 12/2018 mirc lwong 9.300.000dong —
4.600.000d6ng da dong =4.700.000dong x 6 thang x 21.5% = 6.066.000dong.



+ Nim 2019 tir thang 01/2019 dén thang 3/2019 1a 9.700.000dong —
4.600.000d0ng da dong = 5.100.000d0ng x 3 thang = 15.300.000d0ng x 21.5%=
3.290.000d6ng.

Téng s tién bao hiém xa hoi ma Cong ty M phai dong bd sung cho Ba S
tir thang 8/2014 tam tinh dén thang 11/2019 13 71.973.000 dong.

- Tlen lrong nghi phép tir nam 2014 chua thanh toan cho dén nay 1a 5
nim voi tong sb tién 1a 18.542.310d0ng (ndm 2014: 6.600.000d0ng: 26 x 12
ngdy = 3.046.154 dong; nam 2015: 7.200.000d6ng: 26 x 12 ngiy =
3.323.077ddng; nam 2016: 7.800.000d6ng: 26 x 12 ngay = 3.600.000d6ng; nim
2017: 8.500.000d0ng: 26 x 12 ngay = 3.923.077 ddéng; nim 2018:
9.300.000ddng: 26 x 13 ngay = 4.650.000d6ng).

Tong cong sO tién Cong ty TNHH M phai tra cho Ba S cung véi khoan
tién phai dong b6 sung bao hiém xi hoi do Cong ty TNHH M dong thiéu 1a
292.178.770 dong.

Tai phién toa so tham dai dién nguyén don Ba T xin rat mot phan yéu‘cﬁu
khéi kién, doi voi boi thuong ton thﬁ,‘t danh du tinh than 1a 100.000.000d6ng,
tién phép nam 2014 con 5 ngay. Yéu cau cu thé nhu sau:

- Toda hity Quyét dinh cho théi viéc sé 01/GM-QD/2019 ngay 30/01/2019
vi trai phap luat, ‘tgu@c Cong ty TNHH WM nhan Ba S tré lai lam Vigf:c voi1 chirc vu
thu kho tai dia diém 67 Pham Dinh HO, Phuong 2, Quan S1 va boi thuong thiét
hai:

- Boi thuong Quyét dinh cho théi viéc s6 01/GM-QDP/2019 ngay
30/01/2019 do khong bao trude 45 ngay 1a 16.788.462dong;

- B6i thuong Quyét dinh cho thoi viéc trai luat 1a 2 thang luong

- Tra luong nhitng ngay khong dugc lam viéc cho dén khi nhan trd lai lam
viéc (tir ngay 19/3 tam tinh dén thang 11/2019) 1a 82.450.000 dong (tién lwong
tir ngay 19/3 dén thang 11/2019 1a 8 thang 13 ngay 1a 9.700.000ddng: 26 x 8
thang 13ngay = 82.450.000d0ng);

- Cong ty phai dong bao hiém xa hoi cho Ba S nhimng ngay khong duoc
lam viéc cho dén khi nh@n trd lai lam viéc (tur thang 4/2‘019 tam tinh dén thang
11/2019) 1a 12.418.400 dong; voi muc dong 7.220.000 dong

- Budc Cong ty phai dong bao hiém x3 hoi bo sung do dong thiéu tién
luong tur thang 8/2014 dén 3/2019 Cong ty phai dong voi muc lwong 7.220.000
dong bang 39.262.440 dong

- Tién luong nghi phép tir nim 2014 dén nam 2018 chua thanh toan voi
tong sb tién 1a 19.773.077 dong (nim 2014: 9.700.000 dong: 26 x 5 ngdy =
1.865.385 d6ng; nam 2015: 9.700.000d0ng: 26 x 12 ngay = 4.476.923 dong;
nim 2016: 9.700.000d6ng: 26 x 12 ngdy = 4.476.923 dong; nam 2017:
9.700.000ddng: 26 x 12 ngay = 4.476.923 dong; nam 2018: 9.700.000d0ng: 26 x
12 ngay = 4.476.923 dong).



Téng sb tién ma Cong ty M phai bdi thuong 1 190.082.379 dong.

Bi don Céng ty M do Ong N1 dai dién theo ity quyén trinh bay: Ba S vao
1am tai Cong ty M tir thang 8/2014 vé6i chirc vu thi kho. Cong ty c¢6 ky hop dong
lao dong voi Ba S 02 1an vao ngay 01/8/2014 vé6i thoi han 01 ndm 5 thang va
hop dong khong xac dinh thoi han vao ngay 01/01/2016. Mtrc luong chinh 13
3.800.000 dé)ng va cac khoan phu cép com trua, trang phuc, dién thoai, cong tac,
xang xe, dugc tra lwong thang 13 va cac ché do nghi phép, dong bao hiém xa hoi
theo quy dinh.

Ngay 13/01/2019 Céng ty c6 ban hanh Thong bao sb 04/TB-GM/2019 vé
viéc tai co cdu to chirc lai nhan sy tai chi nhanh Cong ty M nam 2019. Pay la
hoat dong binh thudng va hop phap nhim dam bao kinh doanh hiéu qua, dam
bao doanh thu, thu nhp cho ngudi lao dong...; Sau d6 Cong ty da ra soat lai ho
so nhan sy va nhan thdy Ba S du tudi nghi huu vao ngay 18/3/2019. Ngay
17/01/2019 Céng ty dd goi thong bao cho Ba S biét hop dong lao dong giira
Cong ty va Ba S s& dugc chdm dut tir ngay 18/3/2019, trudong hop Ba S ¢
nguyén vong nghi viéc sém trudc thoi han, Cong ty déng ¥ giai quyét va chi tra
lwong dén ngay 18/3/2019.

Ngay 21/01/2019 Cong ty da goi van ban dén Phong Lao dong thuong
binh va xa hoi Quén 5 dé xin y kién vé truong hop cham dut hop dong lao dong
v6i nguoi du tudi nghi huu. Ngay 22/01/2019 Phong Lao dong thuong binh va
x4 hoi Quan 5 ¢6 cong van sb 118/LDTBXH-LD tra 16i: ... “Khi nguoi sir dung
str dung lao dong khong c6 nhu cau hoic ngudi lao dong cao tudi khong co du
sttc khoe thi hai bén thoa thuan cham dirt hop dong lao dong”. Can ctr vao van
ban trén Cong ty di ban hang Quyét dinh s6 01/GM-QD/2019 va Thong bao sb
08/TB-GM/2019 vé viéc chdm dit hop dong lao dong voi Ba S vao ngiy
18/3/2019, dé thé hién thién chi cling nhu cong nhan nhimg déng goép cua Ba S
trong qué trinh lam viéc Cong ty chip nhan cho Ba S nghi tir ngay 30/01/2019
nhung van tra luong dén ngay 18/3/2019, ngoai ra Cong ty ciing hd trg cho Ba S
hai thang luong khi chdm dut hop dbng lao dong 1a 19.400.000 ddng, Cong ty
van dong bao hiém x3 hoi cho Ba S dén ngay 18/3/2019 theo dung quy dinh
trong hop ddng cling nhu bang luong hang thang Cong ty ndp qua Bao hiém xa
hoi. V& tién phép hang nam Coéng ty déu phat luong thang thir 14 cho ngudi lao
dong va co thong bao rd day 1a tién phép ciia ndm va phan thuong thém dé
nguoi lao dong chi tiéu tét, ngoai lwong thang thir 13 theo thoa thuan trong hop
dong.

Ba S khoi kién yéu cau Cong ty M phai hiy Quyét dinh cham dit hop
dong lao dong s6 01/GM-QD/2019 ngay 30/01/2019 va nhan trd lai lam viéc 1a
khong c6 co so vi Cong ty di cho Ba S nghi viéc dung quy dinh, do d6 yéu cau
bdi thudng vé viéc khong bao trudce 45 ngay, tra luong nhimg ngay khong dugc
1am viéc cho dén khi nhan trd lai lam viée, dong bao hlem xa hoi theo quy dinh
1a khong dung quy dinh phap luat. Ngoai ra, cac yéu cau vé dong bd sung bao
hiém x4 hoi tur thang 8/2014 dén khi nhan tré lai lam viéc theo mic lvong thuc



té duoc lanh, tjén phép nam tir nam 2014 dén nam 2018 ciing khong c6 co so. Bi
don khong chap nhan toan bg yéu cau khéi kién cia nguyén don.

Tai phién toa so thém dai dién Cong ty xin dugc rat lai yéu cau hd trg hai
thang tién luong véi sé tién 19.400.000 dong trong thong bao ngay 30/01/2019
v6i 1y do Ba S khong c6 thién chi giai quyét. Dé nghi Toa an giai quyét theo quy
dinh cta phap luat.

Tai ban 4n lao dong so thim s 08/2019/LD-ST ngay 20 thang 11 nam
2019 cta Toa an nhan dan Quén S1, Thanh pho H6 Chi Minh da quyét dinh:

_ Cancur diém a khoan 1 Diéu 32, d@ém ¢ khoan 1 biéu 35, diém b khoan 1
biéu 40, bi€u 259, bicu 273 B) luat to tung dan sy 2015; khoan 4 Dicu 36,
khoan 1 biéu 42, bicu 90, bicu 93, bicu 114 BJ luét lao dong 2012; Di€u 357
B0 ludt dan sy 2015; bi€u 5, Di€u 89 Luat Bao hi€ém xa hoi; ND 148/2018/Nb-
CP ngay 24/10/2018 swa d6i bo sung Nghi dinh 05/2015/ND-CP ngay
12/01/2015 cua Chinh phu quy dinh chi tiét va huong dan thi hanh mot s6 néi
dung cua Bo luat lao dong; Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang
12 ndm 2016 quy dinh \{é muc thu, mién, giam, thu, ndp, quan ly va sir dung an
phi va 1€ phi Toa an; Piéu 26 Luat Thi hanh &n dan su.

Tuyén xur:

1/ Chap nhan mét phan yéu cau khoi kién cta nguyén don

- Tuyén bd Quyét dinh s6 01/GM-QD/2019 ngay 30/01/2019 ciia Cong ty
M v/v cham dut hop dong lao dong véi Ba S 1a trai phap luét.

- Budc Cong ty M phai nhan Ba S tr¢ lai lam viéc ngay sau khi an c6 hiéu
luc phap luat.

- Bugc Cong ty M phai bdi thuong cho Ba S hai thang luong voi s tién
19.400.000 dong do viéc cham dut hop dong lao dong trai phap luat.

- Cong ty M co trach nhiém tra luong cho ba Suong tur ngay
19/3/2019 cho dén khi nhém tro lai lam viéc vo1 muc luorng 9.700.000
dong/thang va dong bao hiém xa hoi voi muc luong 4.600.000 dong/thang tur
ngay 19/3/2019 cho dén khi nhan tré lai lam viéc.

- Cong ty M c6 trach nhiém tra tién phép cho Ba S tir thang 8/2014 dén
nam 2018 véi so tién 16.153.845 dong.

o Ké tir ngay nguyén don c6 don yéu cau thi hanh 4n, néu bi don cham tra
5O tién néu trén thi hang thang bi don con phai tra thém cho nguyén don muc lai
suat theo muc 1ai suat quy dinh tai Diéu 357 B luat dan sy 2015.

_ 2/Khong chép nhan yéu cau ctia Ba S budc Cong ty M phai bdi thuong sd
tien 16.788.462 dong do vi pham thoi gian bdo trudce 45 ngay.

3/ Khong chap nhan yéu cau cta Ba S budc Cong ty M phai dong tién bao

hiém x4 hoi bd sung tir thang 8/2014 dén thang 3/2019 véi mirc luong 7.220.000
dong/thang.



4/ Dinh chi yéu cau cua Ba S bugc Cong ty M bdi thudng ton that danh du
tinh than voi so tién 100.000.000 dong.

Ngoai ra Toa an so tham con tuyén quyén khang cédo va nghia vu thi hanh
an cua cac bén duong su.

~ Ngay 03/12/2019 nguyén don Ba S ¢6 don khang cao mot phan ban 4n so
tham s6 08/2019/LD-ST ngay 20 thang 11 nam 2019 cua Toa an nhan dan Quén
S1.

Ngay 29/11/2019 bi don Cong ty M co6 don khang cao mot phan ban an
ban an so tham s6 08/2019/LD-ST néu trén.

Tai phién toa phiic thim:

- Nguyén don Ba S c6 nguoi dai dién theo 1y quyén la Ba T va nguoi bdo
vé quyén va loi ich hop phdp la Ong TI trinh bay:

Ba S thtra nhén hai ban hop dong lao dong ma Cong ty M ndp cho Toa an
cap so tham chinh 14 hai ban hop dong duoc ky két giita Ba S va Cong ty,BasS
chip nhan nhitng ndi dung ma hai bén di thoa thuan trong hai hop dong nay.
Tuy nhién murc luong thuc té ma Cong ty tra cho Ba S cao hon mirc lwong trong
hop dong. Khi tra Ivong khong co ky nhén, Cong ty chi dua mot manh gidy trén
d6 co ghi sd tién lvong duge nhan. Chit trén gidy la cua ong Mai Van Cuong —
Phé giam ddc Cong ty nhung Ba S khong yéu cau giam dinh chir viét cua ong
Cuong, khong yéu cau dua 6ng Cudng vao tham gia td tung.

Ba S thira nhin ngoai tién lvong thang 13, Céng ty con tra thém luong
thang 14 nhung day khong phai 1a tién phép nim nhu phia Cong ty di trinh bay
ma chi 12 phan Cong ty hd tro thém cho ngudi lao dong.

Phia Ba S thtra nhan chit ky va chit viét trén Bién nhan c6 nodi dung “Hom
nay ngay 17 thang 01 nam 2019, tai Chi nhanh Cong ty M t6i Nguyén Thi Ngoc
Swong c¢é nhdn tién lwong va thuong cua nam 2018 (12 ngay phép nam), da
nhan 9.300.000 dong” 1a chit ky va chir Vlet ciia Ba S. Do d6 Ba S dong ¥ sé& trir
lai khoan tién thuéng nim 2018 di yéu cau.

Ba S d& nghi stra ban 4n so thdm theo hudng budc Cong ty phai bdi
thuong thém cho ba cac khoan sau:

+ Boi thuong do vi pham quy dinh vé thoi gian bao trudc 45 ngay dua
trén murc lvong 9.700.000 dong/thang, tuong g vo1 so tién 14.550.000 dong;

+ Bugc truy dong BHXH theo muc dong 7.220.000 dong/thang ké tir ngay
19/3/2019 cho dén khi nhan Ba S tré lai lam viéc;

+ Budc dong BHXH bd sung tir thang 8/2014 cho dén khi nhan Ba S tro
lai 1am vi¢c tuong trng v&i muc lvong chinh ma ba thyc lanh;

+ Tra tién phép nam 2014 la 1.269.231 dong (twong duong 5 ngay phep
nam) va tra 13 ngay tién phép ndm 2019 1a 4.850.000 dong.

- Bi don Cong ty M c6 nguoi dai dién theo uy quyén la Ong NI va nguoi
bao vé quyén va loi ich hop phap la Ludt sw H trinh bay:



Cong ty khong thira nhan nhimg to gidy c6 ghi sb tién ma Ba S ndp cho
Toa la giay chi luong cua Cong ty dua cho Ba S, Pho giam dbc Cong ty hay
khong. Cong ty khong yéu ciu giam dinh chit viét ciia 6ng Cudng. Ngoai tién
lwong tra cho Ba S theo thoa thuan trong hop déng, Cong ty con tra thém luong
thang 13 va lwong thang 14, luong thang 14 duoc thoa thuan 13 tién phép nim
cling nhu hd trg thém cho ngudi lao dong. Viée thoa thuan lwong thang 14 1a tién
phép nam chi 1a théa thuan miéng gitra cac bén, khong c6 van ban.

Cong ty da nop chimg ctr mai cho Toa cap phiic tham 12 Bién nhan c6 chix
ky, chit viét cia Ba S thira nhan da nhan tién phép ndm 2018 cta Cong ty.

Dé nghi sira mot phan ban an so thim theo hudéng khong chép nhén toan
bd yéu cau khoi kién ciia nguyén don. Cong ty di cham dut hop dong lao dong
v6i Ba S dung theo quy dinh phap luét vi Ba S da hét tudi lao dong va dén tu01
nghi huu, Cong ty khong c6 nhu cau tlep tuc sir dung nguoi lao dong cao tuoi.
Cong ty dé nghi gitt nguyen ban an so tham tai cac quyét dinh sau: “Khong chap
nhén yéu cau cua Ba S budc Cong ty phai bdi thuong sd tién do vi pham thoi
gian bao trudc 45 ngay; Khong chip nhan yéu cu cua Ba S budc Cong ty phai
dong tién bao hiém xa hoi bd sung tir thang 8/2014 dén thang 3/2019 véi mirc
lwong 7.220.000 dong/thang; Pinh chi yéu ciu cua Ba S budc Cong ty bdi
thudng ton that danh duy tinh than véi sé tién 100.000.000 dong”.

Dai dién Vién klem sdt nhdn ddan Thanh Phé Ho Chi Minh phat bleu ¥
kién ciia Vién kiém sat vé viéc tudn thi phdp ludt trong qud trinh gidi quyét vu
dan & giai doan phiic tham:

Vé t6 tung: Tham phéan, Hoi dong xét xir thuc hién dang quy dinh cta Bo
luat TH tung Dan sy, dam bao cho cac duong su ¢6 cac quyén va nghia vu theo
quy dinh; gui cac Quyét dinh, Thong bao cho Vién kiém sat clung cp, duong sy
day du, dung thoi han. Hoi dong xét xir dung thanh phan, phién toa dién ra theo
ding trinh tuy va quy dinh cua phéap luat.

Vé noi dung: D& nghi khong chdp nhan toan bo khang cdo cia nguyén
don va b1 don.

NHAN PINH CUA TOA AN:

Sau khi nghién cuu cdc tai liéu co trong ho so vu an dwoc tham tra tai phién
toa va can cir vao ket qua tranh ludn tai phién toa, Hoi dong xét xu nhdn dinh:

[1] Vao ngay 30/01/2019 Coéng ty M (sau day goi tat 1a Cong ty) da ban
hanh Quyet dinh s6 01/GM-QB/2019 vé viéc chim duat Hop dong lao dong véi
Ba S ké tir ngay 18/3/2019, véi 1y do: Ba S het tu6i lao dong ké tir ngay
18/3/2019. Hién nay, phia Cong ty khang cdo cho rang Cong ty di cham dut hop
dong lao dong v4i Ba S dung theo quy dinh phap luat va khong dong ¥y boi
thuong; phia Ba S khang cao yéu cau Cong ty phai bdi thuong thém tién phép
nam, tién do di vi pham thoi han béo trudc va budc dong thém BHXH cho ba.

[2] Hoi dong xét xir nhan thy, theo quy dinh tai khoan 4 Diéu 36 clia B
luat Lao dong nam 2012 thi hop dong lao dong cham dut khi: “Nguoi lao dong



du diéu kién vé tham gia dong bao hiém xa hoi va tudi hudng luong huu theo
quy dinh” (khi nam du 60 tudi, nit da 55 tudi). Nhu vay, déi chiéu véi quy dinh
trén thi hop dong lao dong giita Cong ty va Ba S chi duwong nhién cham dut khi
dap ung du hai diéu kién: Mot 1a Ba S du diéu kién vé tham gia dong bao hiém
x3 hoi va hai 1a Ba S du 55 tudi. Trong truong hop ndy, Ba S du di da 55 tudi
nhung thdi gian dong bao hiém x3 hoi cia ba méi c6 16 nam 03 thang, nhu vay
hop dong lao dong giita Cong ty va Ba S chwa du diéu kién dé duwong nhién
cham dt.

Ngoai ra, theo quy dinh tai khoan 2 Piéu 6 Nghi dinh s6 05/2015/ND-CP
ngay 12/01/2015 dugc sira d6i bo sung tai Khoan 3 Diéu 1 Nghi dinh sb
148/2018/ND-CP ngay 24/10/2018 thi: “Khi nguoi st dung lao dong khong co
nhu cau hoic ngudi lao dong cao tudi khong co du stc khoe thi hai bén thoa
thuan cham dat hop dong lao dong”. Trong truong hop nay Ba S van chua c6
mot két ludn nao cua co sé kham bénh, chira bénh réng ba khong du stc khoe;
Ba S van mudn tiép tuc lam viée; gitta Ba S va Cong ty khong co6 sy thoa thuan
chdm dut hop dong lao dong.

Nhu vay, viéc Cong ty ra quyét dinh cham dat hop ddng lao dong voi Ba
S 1a khong dung theo quy dinh tai cac Piéu 36, 38 cua Bo luit Lao dong nam
2012, Cong ty da don phuong chidm dit hop ddng lao dong trai phap luat véi Ba
S. Cap so tham da tuyén huy Quyét dinh chdm dut hop dong lao dong sb
01/GM-Qb/2019 ngay 30/01/2019 ctua Cong ty la ding theo quy dinh, do do
khong c6 co sd chap nhan khang cao ciia Cong ty.

Tai phan giai quyét chi tra luong ciia Thong bao s6 08/TB-GM/2019 ngay
30/01/2019 vé viéc cham dut hop dong lao dong, Cong ty da xac dinh luong
thuc 1anh cua Ba S trong thang 1, 2, 3 nam 2019 14 9.700.000 dong/thang. Cap
so tham da ap dung khoan 1 Diéu 42 cta Bo luat Lao dong nam 2012 budc Cong
ty phai nhan Ba S tr¢ lai lam viéc, phai trd luong cho Ba S nhiing ngay khong
dugc 1am viée véi mie lwong 9.700.000 dong/thang; bodi thuong hai thang luong
do viéc don phuwong cham dut hop ddng trai phap luat voi sd tién 19.400.000
ddng 1a c¢6 co sd, dang quy dinh.

[3] Dbi v6i khang cao cua nguyén don, HDXX nhan thay:

- Ngay 17/01/2019 Cong ty da ra Thong bao s6 05/TB-GM/2019 cho Ba S
biét dén ngay 18/3/2019 Ba S hét tudi lao dong nén hop ddng lao dong gitra
Cong ty va Ba S s& cham dut tir ngay 18/3/2019; neu Ba S c6 nguyén vong nghi
viéc sém trude thoi han thi Cong ty dong ¥ va van chi tra luong dén ngay
18/3/2019. Ngay 30/01/2019 Cong ty ban hanh Quyét dinh s 01/GM-QD/2019
vé viéc cham dut hop dong lao dong véi Ba S ké tir ngay 18/3/2019. Ba S xéac
nhan da nhan duogc luong dén ngay 18/3/2019. Nhu vay Cong ty khong vi pham
thoi gian bao trudc 45 ngay nén khong cé co so chap nhan khang cdo ciia Ba S
budc Cong ty phai bdi thudng.

- V& yéu cau budc Cong ty dong bao hiém x3 hoi tir thang 4/2019 cho dén
khi dugc nhan tré lai lam viéc vo1 mac luong 7.220.000 déng/thémg va budc
dong BHXH bd sung tir thang 8/2014 dén thang 3/2019:



Tai phién toa phiic tham, Cong ty va Ba S déu khong thong nhat vé mirc
lvong thuc 1anh va trong lvong thuc 1anh thi muc lvong chinh 1a bao nhiéu, phu
cap 1a bao nhiéu. Ba S trinh bay cr 06 thang ba s& dugc ting 5% luong nhung
Cong ty khong thira nhan. Hop dong lao dong ctia Ba S ciing nhu Thoa ude lao
dong tap thé tai Cong ty ciing khong ghi nhan viéc ngudi lao dong dugc ting
lwong 06 thang mot lan.

Hoi dong xét xir nhan thiy Ba S va Cong ty déu thira nhn cé hai ¢6 ky 02
hop dong lao dong, cu thé:

- Lan tha nhat: Hop dong lao dong ngay 01/08/2014 thi Ba S c6 mic
lwrong chinh 2.900.000 dong, phy cap 2.90.000 dong bao gom: com trua 680.000
dong, trang phuc 400.000 dong, dién thoai 720.000 dong, cong tac 600.000
ddng, xang xe 500.000 déng. Tong cong mdt thang nhan 5.800.000 dong.

- Lan thtr hai: Hop dong lao dong ngay 01/01/2016 thi Ba S c6 mirc lvong
chinh 3.800.000 dong, phu cap 2.480.000 dong bao gdm: com trua 680.000 dong,
trang phuc 400.000 ddng, dién thoai 500.000 dong, cong tac 500.000 dong, xing
xe 400.000 dong; tong cong mot thang nhan 6.280.000 dong.

Theo quy dinh ctia Luat BHXH ndam 2014, Nghi dinh 115/2015/NDb-CP
huéng didn Luat BHXH vé BHXH bat budc, Quyét dinh sé 595/QD-BHXH ngay
14/4/2017 thi cac khoan phu cép ctia Ba S tai hop dong lao dong 1a cac khoan
thu nhap khong tinh dong BHXH bét budc. Nhu vy muic luong dong BHXH
cho Ba S theo hop dong ngay 01/8/2014 1a 2.900.000 déng va theo hop dong
ngay 01/01/2016 1a 3.800.000 dong.

Cong ty trinh bay muc luong chinh cua Ba S tir ndm 2015 1a 3.317.000
dong/thang nim 2016 duoc ting 13 3.800.000 dong/thang, nim 2017 dugc tang
1a 4.400.000 dong/thang, tor nam 2018, 2019 duogc tang la 4.600.000 dong/thang,
con lai la phan phu cip da thoa thuan trong hop dong va tién thuéng ning suat,
tién hd tro thém.

Theo bang luong diang ky ciia Cong ty véi co quan bao hiém xa hoi va S6
BHXH ctia Ba S déu thé hién muc lvong ma Cong ty dong bao hiém xi hoi cho
Ba S trong nam 2014 1a 2.900.000 ddng/thang, nam 2015 1a 3.317.000
dong/thang, ndm 2016 1a 3.800.000 dong/thang, trong nam 2017 1a 4.400.000
dong/thang, trong nim 2018, 2019 1a 4.600.000 dong/thang. Tién luong déng
bao hiém x3 hoi ciing dd duoc Co quan bao hiém x3 hoi kiém tra cin c vao
bang luong cua Cong ty. Muc luong dong BHXH trong nam 2014 va nam 2016
ctia Cong ty 1a phu hop véi murc lwong da ky két tai hai ban hop dong lao dong.

Ba S cho rang mic lwong chinh ba dugc nhin trong nim 2014 la
3.700.000 dong/thang, nam 2015 1a 4.300.000 dong/thang, nim 2016 la
5.320.000 dong/thang, nam 2017 1a 6.020.000 dong/thang, nim 2018 la
6.820.000 dong/thang, nam 2019 1a 7.220.000 dong/thang. Tuy nhién Ba S
khong co tai li¢u, ching ctr gi ching minh, cdc muc luong nay cling khong phu
hop véi hai hop dong lao dong da ky két, khong phu hop véi bang lwong cua
Cong ty.
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Do d6 hoi dong xét xtr chap nhan theo mutrc luong ma Cong ty di thira
nhan lam cidn ct xac dinh mirc dong bao hiém xa hoi cua Cong ty ddi voi Ba S.
Nhu vay, Cong ty dd dong du BHXH cho Ba S, khong c6 co s& chip nhan khang
cao cua Ba S.

- DBdi vé6i tién phép nim ctia Ba S: Tai phién toa phic tham, Ba S thira
nhan c6 ky va viét vao Bién nhan véi ndi dung “dd nhdn tién lwong va thuéng
cua nam 2018 (12 ngay phép nam)”. Nhu vay co6 co s¢ xac dinh Cong ty da chi
tra tién phép nam 2018 cho Ba S. Cong tyvaBa$S déu thira nhan Cong ty c6 tra
thém thang lwong thir 14, Cong ty cho rang day 1a tién phep ndm nhung phia Ba
S khong thtra nhén, ba cho rang day la tién Cong ty hd trg thém cho nguoi lao
dong. Ho1 dong xét xtr nhan thay, tai Noi quy lao dong, Thoa ude lao dong ciing
nhu Hop dong lao dong khong cé thoa thuan vé luong thang thtr 14 cling nhu
khong c6 thoa thuén luong thang thar 14 la tién phép nam. Do d6 can budc Cong
ty phai tra tién phep nam 2014, 2015, 2016, 2017 cho Ba S. Tai phién toa phuc
tham, Ba S yéu céu Cong ty phai tra thém tlen phép nam 2019 cho ba 1a khong
¢ co sO chap nhan. Tat ca nhimg yeu cau vé bdi thuong s& dugc xac dinh giai
quyét dén ngay Toa an cip so tham xét xir.

Chinh vi vay ban 4n so thim di khéng tuyén cu thé sd tién luong Cong ty
phai tra cho Ba S tinh tir ngdy 19/3/2019 cho dén ngay xét xu so thAm
20/11/2019 ma chi tuyén chung budc Cong ty thanh toan tién lwvong dén ngay Ba
S dugc nhan trd lai lam viéce 1a khong dung theo quy dinh, vi nhu vdy s€ khong
¢ can cit dé tinh va tuyén vé nghia vu chiu an phi cia Cong ty. Do d6 can sira
ban 4n so tham tai phan quyét dinh nay.

[4] Tir nhimg phan tich néu trén, khong c6 co sd chap nhén toan b
khang cao cua phia nguyén don ciing nhu cua bi don theo nhu dé nghi cua dai
dién Vién kiém sat tai phién toa.

[5] V& én phi: Ba S khong phai chiu 4n phi lao dong phic thim. Cong ty
khong phai chiu an phi lao dong phuc tham.

Vi cac 1€ trén,
QUYET PINH:
Can ct khoan 2 Diéu 308 cta BO luat TH tung Dan sy ndm 2015;

Can ctt khoan 4 Diéu 36, 38, khoan 1 Diéu 42 ctia Bo luit Lao dong nim
2012; khoan 2 Diéu 6 Nghi dinh s6 05/2015/ND-CP ngay 12/01/2015 dugc sira
d6i bo sung tai Khoan 3 Diéu 1 Nghi dinh sé 148/2018/ND-CP ngay
24/10/2018; Piéu 357 Bo luat dan sy 2015 ;

Cin cir Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban
thuong vu Qudc héi quy dinh vé muc thu, mién, gidm, thu, ndp, quan 1y va su
dung an phi va 1€ phi toa an;

Tuyén xir:

Khéng chip nhan khang céo ciua nguyén don Ba S va bj don Cong ty M.
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Stra mot phan ban an so tham.
1/ Chap nhan mét phan yéu cau khoi kién cta nguyén don:

_ - Tuyén bd Quyét dinh s6 01/GM-QB/2019 ngay 30/01/2019 ciia Cong ty
M vé viéc cham dut hop dong lao dong véi Ba S 1a trai phép luat.

- Budc Cong ty M phai nhan Ba S tré lai lam viéc ngay sau khi an c¢6 hi¢u
luc phap luat.

- Bugc Cong ty M phai boi thuong cho Ba S hai thang luong voi s tién
19.400.000 dong (Muoi chin tri¢u bon tram ngan dong) do viéc cham dut hop
dong lao dong trai phap luat.

- Cong ty M c6 trach nhiém tra cho Ba S khoan tién tuong tmg véi tién
lwong trong nhiing ngay khong duoc 1am viéc tir ngdy 19/3/2019 cho dén ngay
xét xtr so tham 20/11/2019 véi muac lwong 9.700.000 ddng/thang, cu thé 08
thang x 9.700.000 dong 1a 77.600.000 dong (Bay muoi bay triéu sau trim nghin
dong).

- Cong ty M c6 trach nhiém truy déng bao hiém xi hoi cho Ba S trong
thot gian khong dugc lam viée, theo quy dinh cua Luat BHXH, Luat BHYT.

- Cong ty M co trach nhiém tra tién phép cho Ba S tir thang 8/2014 den
niam 2017 voi s6 tién 11.861.538 dong (Mudi mot triéu tdm trim sau muoi mot
nghin nim trim ba muoi tdm ddng).

o Ké tir ngay nguyén don c6 don yéu cau thi hanh 4n, néu bi don cham tra
s0 tién néu trén thi hang thang bi don con phai tra thém cho nguyén don muc 1ai
suat theo muc 1ai suat quy dinh tai Diéu 357 B luat dan sy 2015.

2/ Khong chip nhan yéu cau cia Ba S budc Cong ty M phai bdi thudng sb
tién do vi pham thoi gian bao trude 45 ngay.

3/ Khong chap nhéan yéu cau cta Ba S budc Cong ty M phai dong tién bao
hiém x4 hoi bo sung tir thang 8/2014 dén thang 3/2019.

4/ Pinh chi yéu cau cua Ba S bugce Cong ty M bdi thudng ton that danh dy
tinh than véi so tién 100.000.000 dong.
5/ Vé an phi:

Cong ty M phai chiu 3.266.000 déng (Ba tri¢u hai tram sau muoi sau
nghin ddng) tién an phi lao dong so tham Cong ty khong phai chiu an phi lao
dong phtic thAm. Tra lai cho Cong ty s tién tam Ung an phi lao dong phuc tham
da nop la 300.000 déng (Ba trim nghin ddng) theo Bién lai thu sg
AA/2018/0011697 ngay 29/11/2019 cua Cuc Thi hanh an dan sy Thanh pho H6
Chi Minh

Ba S khong phai chiu &n phi.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Truong hop ban an dugc thi hanh theo qui dinh tai Piéu 2 Luat Thi hanh
an Dan sy thi nguoi dugc thi hanh an dan sy, ngudi phai thi hanh 4n dan sy co
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quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hodc bi cudng ché thi hanh 4n theo qui dinh tai cac Piéu 6, 7, 9 Luat Thi hanh
an Dan sy; thoi hi€u thi hanh an dugc thuc hién theo qui dinh tai Diéu 30 Luat
Thi hanh an Dan su.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- Toa dn nhan dan Ti cao; THAM PHAN - CHU TQA PHIEN TOA
- Tda &n nhan dan Cap cao tai Tp.HCM; :

- Vién kiém sat nhan dan Cép cao tai Tp.HCM;

- Vién kiém sat nhan dan Tp.HCM;

- Toa an nhan dan Quan S1;

- Chi cuc Thi hanh an dan sy Quéan S1;

- Cac duong sy (dé thi hanh);

- Luu hd so vu an.

Bui Thi Kim Dung
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